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PARS SEPTIMA

DIGESTORUM SEU PANDECTARUM

IURIS ENUNCLEATI EX OMNI
VETERE IURE COLLECTI

DOMINI NOSTRI SACRATISSIMI
PRINCIPIS IUSTINIANI

LIBER
QUADRAGESIMUSOCTAVUS

TIT. 1
DE PUBLICIS IUDICIIS

1.- MACER; libro I, de publicis Iudiciis.- Non
omnia iudicia, in quibus crimen vertitur, et publica
sunt, sed ea tantum, quae ex legibus iudiciorum
publicorum veniunt, ut Iulia maiestatis, Tulia de
adulteriis, Cornelia de sicariis et veneficis, Pompeia
parricidii, Iulia peculatus, Cornelia de testamentis,
Tulia de vi privata, Iulia de vi publica, Iulia ambitus,
Iulia repetundarum, Tulia de annona.

2.- PAULUS; libro XV, ad Edictum Praetoris.-
Publicorum iudiciorum quaedam capitalia sunt,
quaedam non capitalia. Capitalia sunt, ex quibus
poena mors aut exilium est, hoc est aquae et ignis
interdictio: per has enim poenas eximitur caput de
civitate. Nam cetera non exilia, sed relegationes
proprie dicuntur: tunc enim civitas retinetur. Non
capitalia sunt, ex quibus pecuniaria aut in corpus
aliqua coercitio poena est.

3.- ULPIANUS; libro XXXV, ad Sabinum.- Publica
accusatio reo vel rea ante defunctis permittitur.

SEVENTH PART OF THE DIGEST
Or

PANDECTS OF THE CORRECTED LAW

AND REMOVED FROM ALL THE OLD ONE LAW
BY ORDER

OF THE MOST SACRED PRINCE
OUR LORD JUSTINIAN

BOOK
XLVIII

TITLE I
ON CRIMINAL PROSECUTIONS

1.- MACER; On Criminal Prosecutions, Book I.-
All cases in which crime is involved are not public,
but only those which are derived from the laws
relating to the prosecution of crimes, such as the
Julian Law on Treason; the Julian Law on Adultery;
the Cornelian Law on Assassins and Poisoners; the
Pompeian Law on Parricide; the Julian Law on
Peculation; the Cornelian Law on Wills; the Julian
Law on Private Violence; the Julian Law on Public
Violence; the Julian Law on the Bribery of Voters; the
Julian Law on Extortion; and the Julian Law on
Raising the Price of Food.

2.- PAULUS; On the Edict of the Praetor, Book
XV.- Some criminal offences are capital, and some
are not. Those which are capital entail the punish-
ment of exile or banishment; that is to say, the
interdiction of water and fire. For, by these penalties
the civil rights of the delinquent are lost, for the other
penalties are properly termed relegation and not
exile, for then the rights of citizenship are retained.
Punishments which are not capital are those where
the penalty is either pecuniary or corporeal.

3.- ULPIANUS; On Sabinus, Book XXXV.- A
criminal prosecution is annulled by the death of the
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Y SACADO DE TODO EL ANTIGUO DERECHO
POR ORDEN
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NUESTRO SENOR JUSTINIANO

LIBRO
CUADRAGESIMO OCTAVO

TITULO
DE LOS JUICIOS PUBLICOS

1.- MACER; De los Juicios publicos, libro I.- No
todos los juicios, en los que se trata de delito, son
también publicos, sino solamente los que provienen
de las leyes sobre los juicios publicos, como la ley
Julia que trata de la majestad, la Julia sobre los
adulterios, la Cornelia de los sicarios y envenena-
dores, la Pompeya del parricidio, la Julia del
peculado, la Cornelia de los testamentos, la Julia de
la violencia privada, la Julia de la violencia ptblica,
la Julia del soborno, la Julia del cohecho, y la Julia de
las provisiones.

2.- PAULO; Comentarios al Edicto del Pretor,
libro XV.- Algunos de los juicios publicos son
capitales, y otros no. Son capitales aquellos de los
que es pena la muerte, o el destierro, esto es, la
interdiccion del agua y del fuego, porque por estas
penas se elimina de la ciudadania una cabeza; pues
las demas no se llaman destierros, sino propiamente
relegaciones, porque entonces se¢ retiene la
ciudadania. No son capitales aquellos de los que hay
pena pecuniaria, o algin castigo corporal.

3.- ULPIANO; Comentarios a Sabino, libro
XXXV.- Se extingue la acusacion publica habiendo
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4.- PAULUS; libro XXXVII, ad Edictum.- Inter-
dum evenit, ut praeiudicium iudicio publico fiat,
sicut in actione legis Aquiliae et furti et vi bonorum
raptorum et interdicto Unde vi et de tabulis testa-
menti exhibendis: nam in his de re familiari agitur.

5.- ULPIANUS; libro VIII, Disputationum.- Is qui
reus factus est purgare se debet nec ante potest
accusare, quam fuerit excusatus: constitutionibus
enim observatur, ut non relatione criminum, sed
innocentia reus purgetur.

§ 1.- Illud incertum est, utrum ita demum accusare
potest, si fuerit liberatus, an et si poenam subierit: est
enim constitutum ab Imperatore nostro et Divo patre
eius post damnationem accusationem quem inchoare
non posse. Sed hoc puto ad eos demum pertinere, qui
vel civitatem vel libertatem amiserunt.

§ 2.- Inchoatas plane delationes ante damnationem
implere eis et post damnationem permissum est.

6.- MARCIANUS; libro XIV, Institutionum.-
Defuncto eo, qui reus fuit criminis, et poena extincta
in quacumque causa criminis extincti debet is
cognoscere, cuius de pecuniaria re cognitio est.

7.- MACER; libro II, ludiciorum publicorum.-
Infamem non ex omni crimine sententia facit, sed ex
€0, quod iudicii publici causam habuit. Itaque ex eo
crimine, quod iudicii publici non fuit, damnatum
infamia non sequetur, nisi id crimen ex ea actione
fuit, quae etiam in privato iudicio infamiam
condemnato importat, veluti furti, vi bonorum
raptorum, iniuriarum.
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defendant of either sex.

4.- PAULUS; On the Edict, Book XXXVII.- It
sometimes happens that a criminal prosecution is
prejudiced, as in the action under the Aquilian Law;
in the action of theft, and the one for property taken
by violence; in the interdict Unde vi and in that to
compel the production of a will; for in these cases
private matters are concerned.

5.- ULPIANUS; Disputations, Book VIII.- When
anyone is accused of crime, he must prove that he is
not guilty, and he cannot accuse another before he
himself has been acquitted; for it is set forth in the
Imperial Constitutions that a defendant must be
cleared, not by accusing others of crime, but by his
own innocence.

§ 1.- It is uncertain whether anyone can bring an
accusation when he has been discharged, or when he
has suffered punishment; for it was decided by our
Emperor and his Divine Father that he could not
begin an accusation after having been condemned. |
think, however, that this only refers to those who
have either lost their right to citizenship or their
freedom.

§ 2.- It is clear that accusations which have been
begun before conviction can be completed
afterwards.

6.- MARCIANUS; Institutes, Book XIV.- Where a
person who was accused of crime dies, and the
penalty is extinguished, no matter in what condition
the accusation of the extinguished crime may be, the
magistrate who has jurisdiction of the pecuniary
interest involved can proceed with the investigation.

7.- MACER; Public Prosecutions, Book II.- A
sentence for every crime does not render a man
infamous, but only such as have the character of
public prosecutions. Hence infamy does not result
from condemnation for a crime which is not the
subject of public prosecution, unless the offence can
be the subject of an action which, even in the case of a
private judgment, brands the condemned party with
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fallecido antes el reo o lareo.

4.- PAULO; Comentarios al Edicto, libro
XXXVII.- A veces acontece que se hace prejuicio al
juicio publico, como en la accion de la ley Aquilia, en
la de hurto, y en la de bienes arrebatados con
violencia, en el interdicto Unde vi, y en el de
exhibicion de las tablas de un testamento; porque en
ellas se trata de los bienes de familia.

5.- ULPIANO; Disputas, libro VIII.- El que fue
acusado debe sincerarse, y no puede acusar antes que
haya sido excusado; porque se observa conforme a
las constituciones, que el reo no se sincere con la
revelacion de crimenes, sino con su inocencia.

§ 1.- Es incierto si solamente puede acusar si
hubiere quedado libre, o también si hubiere sufrido la
pena; porque se halla establecido por nuestro
Emperador y por su Divino padre, que después de su
condenacioén no pueda nadie incoar acusacion. Pero
creo que esto se refiere solamente a los que perdieron
olaciudadania, o lalibertad.

§ 2.- Mas ciertamente les estd permitido terminar
aun después de la condenacién las delaciones
incoadas antes de la condenacion.

6.- MARCIANQO,; Instituta, libro XIV.- Fallecido el
que fue reo de un crimen, y extinguida la pena, en
cualquiera causa por delito extinguido debe conocer
aquel a quien compete el conocimiento sobre la
cuestion pecuniaria.

7.- MACER; De los Juicios publicos, libro I1.- La
sentencia no hace infame por todo delito, sino por el
que contuvo causa de juicio publico; y asi, en virtud
de delito, que no fue de juicio publico, no seguira la
infamia al condenado, a no ser que este delito haya
sido de accidon tal que importe infamia aun al
condenado en juicio privado, como el de hurto, el de
bienes arrebatados con violencia, y el de injurias.
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8.- PAULUS; libro singulari de Iudicciis publicis.-
Ordo exercendorum publicorum capitalium in usu
esse desiit, durante tamen poena legum, cum extra
ordinem crimina probantur.

9.- MARCIANUS; libro I, de ludiciis publicis.-
Sciendum est, si in capitali causa suum servum reum
crimine factum quis non defenderit, non eum pro
derelicto haberi, et ideo, si absolutus fuerit, non
liberum fieri, sed manere domini.

10.- PAPINIANUS; libro I, Definitionum.- Inter
accusatorem et reum cognitione suscepta excusatio
pro absente iustis rationibus admittitur: Nec per
triduum per singulos dies ter citatus reus damnetur
vel de accusatoris absentis praesente reo calumnia
pronuntietur.

11.- MAECIANUS; libro X, de ludiciis publicis.-
Servus per procuratorem domini aeque ac per do-
minum defendi potest.

12.- MODESTINUS; [libro III, de Poenis.-
Custodias auditurus tam clarissimos viros quam
patronos causarum, si omnes in civitate provinciae
quam regit agunt, adhibere debere, et feriatis diebus
custodias audiri posse rescriptum est, ita ut innoxios
dimittat et nocentes, qui duriorem animadversionem
indigent, differat.

13.- PAPINIANUS; Ilibro XV, Responsorum.-
Accusatore defuncto res ab alio, iudicante praeside
provinciae, peragi potest.

DIGEST.- BOOK XLVIII: TITLE I

infamy, as for instance, that of theft, that of robbery
with violence, and that of injury.

8.- PAULUS; Public Prosecutions.- The order of
conducting public prosecutions for capital offence is
no longer in use; still the penalty prescribed by the
laws exists, and the crimes are proved arbitrarily.

9.- MARCIANUS; On Public Prosecutions, Book
L- It must be remembered that if anyone should not
defend his own slave, when he is accused of a capital
crime, he will not be considered as having abandoned
him; and therefore if the slave should be acquitted, he
will not become free, but will still remain the
property of his master.

10.- PAPINIANUS; Definitions, Book II.- While
the case between the accuser and the defendant is
pending in court, the excuse of absence for good
reasons is admitted; and although the defendant may
have been called three times a day for three days, he
should not be condemned; or if the accuser should be
absent and the defendant present, the former ought
not be convicted of malicious prosecution.

11.- MAECIANUS; On Public Prosecutions,
Book X.- A slave can be defended by an attorney
appointed by his master, just as well as by his master
himself.

12.- MODESTINUS; On Punishments, Book III.-
The magistrate who is about to hear the cases of
prisoners should invoke the aid of the most illustrious
citizens, as well as of the most eminent advocates, if
they all reside in the principal city of the province
where he exercises jurisdiction. It is provided by a
rescript that prisoners can be examined even on feast
days, so that he may dismiss such as are innocent, and
continue the cases of those who are guilty, and
deserve severe punishment.

13.- PAPINIANUS; Opinions, Book XV.- If the
accuser should die, the case can be prosecuted by
another, if the Governor of the province considers
this advisable.
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8.- PAULO; De los Juicios publicos, libro unico.-
El orden de proceder en los juicios publicos capitales
dejd de estar en uso, subsistiendo, sin embargo, la
pena de las leyes, porque los delitos se prueban en
forma extraordinaria.

9.- MARCIANO:; De los Juicios publicos, libro I.-
Se ha de saber, que si alguno no hubiere defendido a
su propio esclavo hecho reo de un crimen en causa
capital, no es considerado éste como abandonado, y
que por lo tanto, si hubiere sido absuelto, no se hace
libre, sino que permanece siendo de su sefior.

10.- PAPINIANO:; Definiciones, libro I1.- Habién-
dose contestado la acusacion entre el acusador y el
reo, se admite excusa a favor del ausente por justas
razones; y no sea condenado el reo citado tres veces
cada dia durante tres dias, o no se falle estando
presente el reo respecto a la calumnia del acusador
ausente.

11.- MECIANO; De los Juicios publicos, libro X .-
El esclavo puede ser también defendido por un
procurador de su sefior lo mismo que por su sefior.

12.- MODESTINO; De las Penas, libro III.- Se
resolvio por rescripto, que el que ha de oir a los
presos debe hacer comparecer tanto a los muy
esclarecidos varones, como a los patronos de las
causas, si todos viven en ciudad de la provincia que ¢l
gobierna, y que los presos pueden ser oidos en los
dias feriados, de modo que dé libertad a los ino-
centes, y retenga a los delincuentes, que requieren
mas duro castigo.

13.- PAPINIANO; Respuestas, libro XV.- Falle-
cido el acusador, la acusacion puede ser llevada a
cabo por otro, juzgando de ella el Presidente de la
provincia.
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§ l.- Ad crimen iudicii publici persequendum
frustra procurator intervenit, multoque magis ad
defendendum: sed excusationes absentium ex
Senatusconsulto iudicibus allegantur et, si iustam
rationem habeant, sententia differtur.

14.- IDEM,; libro XVI, Responsorum.- Generi ser-
vis a socero veneficii accusatis Praeses provinciae
patrem calumniam intulisse pronuntiaverat. Inter
infames patrem defunctac non habendum respondi,
quoniam et si publicum iudicium inter liberos de
morte filiae constitisset, citra periculum pater
vindicaretur.

TIT. I

DE ACCUSATIONIBUS ET
INSCRIPTIONIBUS

1.- POMPONIUS; libro I, ad Sabinum.- Non est
permissum mulieri publico iudicio quemquam reum
facere, nisi scilicet parentium liberorumque et pa-
troni et patronae et eorum filii filiae nepotis neptis
mortem exequatur.

2.- PAPINIANUS; libro I, de Adulteris.- Certis ex
causis concessa est mulieribus publica accusatio,
veluti si mortem exequantur eorum earumque, in
quos ex lege testimonium publicorum invitae non
dicunt. Idem et in lege Cornelia testamentaria
Senatus statuit: sed et de testamento paterni liberti
vel materni mulieribus publico iudicio dicere
permissum est.

§ 1.- Pupillis ex consilio tutorum patris mortem,
item pupillae avi sui mortem exequi concessum est.
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§ 1.- An agent will intervene to no purpose in the
prosecution of a crime; and this applies still more
forcibly to the defence. The excuses of absent
persons can be presented to the judges in accordance
with the terms of the Decree of the Senate, and if
good reasons are given, the decision will be
postponed.

14.- THE SAME; Opinions, Book XVI.- The slaves
of a son-in-law having been accused by his father-in-
law of administering poison, the Governor of the
province decided that the father had been guilty of
malicious prosecution. I gave it as my opinion that
the father of the deceased should not be included
among persons who are infamous, since although a
criminal prosecution might be instituted by the
children for the death of the daughter, the father could
bring the accusation without any risk.

TITLE I

CONCERNING ACCUSATIONS AND
INSCRIPTIONS

1.- POMPONIUS; On Sabinus, Book I.- A woman
is not permitted to accuse anyone in a criminal case
unless she does so on account of the death of her
parents or children, her patron or patroness, and their
son, daughter, grandson, or granddaughter.

2.- PAPINIANUS; On Adultery, Book 1.- Women
are permitted to bring a public accusation for certain
causes, for instance, if they do so on account of the
death of any of those persons of either sex against
whom they, if unwilling, can not be compelled to
appear as witnesses, under the provisions of the law
relating to public testimony. The Senate arrived at the
same conclusion with reference to the Cornelian Law
on Evidence. Women, however, are allowed to testify
publicly in a criminal prosecution concerning the
will of a freedman of their father or their mother.

§ 1.- By the law relating to testaments, the right was
conceded to wards, with the advice of their
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§ 1.- Inutilmente interviene procurador para per-
seguir delito de juicio publico, y mucho menos para
defender pero en virtud de un Senadoconsulto se
alegan a los jueces las excusas de los que estan
ausentes, y si tuvieran justa razon, se difiere la sen-
tencia.

14.- EL MISMO; Respuestas, libro XVI.- Acu-
sados de envenenamiento los esclavos de un yerno
por su suegro, ¢l Presidente de la provincia habia
declarado que el padre habia inferido calumnia;
respondi, que el padre de la difunta no habia de ser
contado entre los infames, porque, aunque el juicio
publico sobre la muerte de la hija hubiera sido entre
personas libres, el padre la vindicaria sin respon-
sabilidad.

TITULO 11

DE LAS ACUSACIONES Y DE LAS
INSCRIPCIONES

1.- POMPONIO; Comentarios a Sabino, libro I.- A
la mujer no le es permitido acusar a persona alguna
en juicio publico, a no ser que persiga la muerte de
sus ascendientes y de sus descendientes, del patrono
y de la patrona, y del hijo o de la hija, del nieto o de la
nieta, de éstos.

2.- PAPINIANO; De los Adulterios, libro I.- Por
ciertas causas se les concedid a las mujeres la
acusacion publica, por ejemplo, si persiguieran la
muerte de aquellos o de aquellas contra quienes no
prestan contra su voluntad por virtud de la ley de los
juicios publicos testimonio; lo mismo establecio el
Senado también respecto a la ley Cornelia sobre
testamentos. Mas también se les permitié a las
mujeres formular en juicio publico acusacion sobre
el testamento de un liberto paterno o materno.

§ 1.- Se les permitio a los pupilos que en virtud de
consejo de sus tutores persiguieran la muerte de su
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lege autem testamentaria nam de patris quidem
testamento pupillis agere Divus Vespasianus
permisit: sed quasi non exhibeantur tabulae, per
interdictum possunt experiri.

3.- PAULUS; libro III, de Adulteriis.- Libellorum
inscriptionis conceptio talis est: Consul et dies. apud
illum Practorem vel Proconsulem Lucius Titius
professus est se Maeviam lege Iulia de adulteriis
ream deferre, quod dicat eam cum Caio Seio in
civitate illa, domo illius, mense illo, Consulibus illis
adulterium commisisse. Utique enim et locus
designandus est, in quo adulterium commissum est,
et persona, cum qua admissum dicitur, et mensis: hoc
enim lege Iulia publicorum cavetur et generaliter
praecipitur omnibus, qui reum aliquem deferunt:
neque autem diem neque horam invitus
comprehendet.

§ 1.-Quodsi libelli inscriptionum legitime ordinati
non fuerint, rei nomen aboletur et ex integro
repetendi reum potestas fiet.

§ 2.- Item subscribere debebit is qui dat libellos se
professum esse, vel alius pro eo, si litteras nesciat.

§ 3.- Sed et si aliud crimen obiciat, veluti quod
domum suam praebuit, ut stuprum mater familias
pateretur, quod adulterum deprehensum dimiserit,
quod pretium pro comperto stupro acceperit, et si
quid simile, id ipsum libellis comprehendendum erit.

§ 4.- Si accusator decesserit aliave quae causa ei
impedierit, quo minus accusare possit, et si quid
simile, nomen rei aboletur postulante reo: idque et
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guardians, to institute a prosecution for the death of
their father, just as a female ward is allowed to
institute one for the death of her grandfather, since
the Divine Vespasian permitted wards to bring suit
with reference to the will of their father; but they
could proceed by means of the interdict just as if the
will had not been produced.

3.- PAULUS; On Adultery, Book IIl.- The
following is the form of an accusation, by inscription:
"The Consul, and the date. Before So-and-So,
Praetor and Proconsul, Lucius Titius declared that he
accused Msevia under the Lex Julia de Adulter-iis;
and alleged that she committed adultery with Gaius
Seius, in such-and-such a house, on such-and-such a
month, during such-and-such a consulate." It is first
necessary to designate the place in which the adultery
occurred, as well as the person with whom it is
alleged to have been committed, and the month; for
this is provided by the Julian Law relating to public
prosecutions, and generally speaking, it applies to all
who bring an accusation against anyone. If the
prosecutor is unwilling, he need not include the day
or the hour.

§ 1.- Where inscriptions are not drawn up
according to law, the name of the defendant is erased,
and the prosecutor has power to renew the
accusation.

§ 2.- He who presents the inscription must sign
what he has stated, or another can do so for him if he
does not know how to write.

§ 3.- But if he makes an accusation of another
crime, as for instance, that of having lent a house in
order that a matron might use it for the purpose of
debauchery, or that of having released a man caught
with her in adultery, or that of having received money
after having surprised the guilty parties in the act, or
anything else of this description, it must be included
in the document.

§ 4.- If the accuser should die, or, for some other
reason, be prevented from making the accusation, or
anything of this kind occurs, the name of the
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padre, y también a la pupila la muerte de su abuelo,
mas por la ley sobre los testamentos; porque el
Divino Vespasiano les permitio ciertamente a los
pupilos ejercitar accion sobre el testamento de su
padre, bien que, si no fueran exhibidas las tablas,
pueden reclamar por medio del interdicto.

3. PAULO; De los Adulterios, libro IIl.- La
formula de los libelos de inscripcion es esta: Consul y
dia; ante tal Pretor o Proconsul manifest6 Lucio Ticio
que ¢l acusaba como reo a Mevia en virtud de la ley
Julia sobre los adulterios, porque dice que ella
cometié adulterio con Cayo Seyo en tal ciudad. en la
casa de él, en tal mes, siendo Consules tales o cuales.
Porque ciertamente que se ha de designar, asi el lugar
en que se cometio el adulterio, como la persona con
la cual se dice que se cometio, y el mes; pues esto se
dispone en la ley Julia sobre los juicios publicos, y se
preceptia en general para todo! los que delatan a
alguno como reo; mas no expresara, si no quiere, ni el
dia,nilahora.

§ 1.- Pero si los libelos de las inscripciones no
hubieren sido formulados en la forma legal, se borra
el nombre del reo, y se daré facultad para acusar de
nuevo al reo.

§ 2.- Asimismo, deberd subscribir que asi ¢él
declard el que presento los libelos, u otro por €1, si no
supiera escribir.

§ 3.- Mas si acusara de otro delito, por ejemplo, de
que otro facilitd su casa para que fuese estuprada una
madre de familia, de que dejo ir al adultero que fué
sorprendido, de que recibid precio por el estupro que
se descubrid, o de otro semejante, también esto habra
de ser consignado en los libelos.

§ 4.- Si el acusador hubiere fallecido, u otra cual-
quiera causa le impidiere poder acusar y, si ocurriere
alguna otra cosa semejante, a instancia del reo se



6 DIGESTORUM.- LIBER XLVIII: TIT. I

lege iulia de vi et Senatusconsulto cautum est, ita ut
liceat alii ex integro repetere reum. Sed intra quod
tempus, videbimus, et utique triginta dies utiles
observandi sunt.

4.- ULPIANUS; libro II, de Adulteriis.- Is, qui
fudicio publico damnatus est, ius accusandi non
habet, nisi liberorum vel patronorum suorum mortem
eo iudicio vel rem suam exequatur. Sed et calumnia
notatis ius accusandi ademptum est, item his, qui
cum bestiis depugnandi causa in harenam intromissi
sunt, quive artem ludicram vel lenocinium fecerint,
quive praevaricationis calumniaeve causa quid fe-
cisse iudicio publico pronuntiatus erit, quive ob
accusandum negotiumve cui facessendum pecuniam
accepisse iudicatus erit.

5.- IDEM; libro 111, de Adulteriis.- Servos quoque
adulterii posse accusari nulla dubitatio est. Sed qui
prohibentur adulterii liberos homines accusare, idem
servos quoque prohibebuntur. Sed ex Rescripto Divi
Marci etiam adversus proprium servum accusa-
tionem instituere dominus potest. Post hoc igitur
Rescriptum accusandi necessitas incumbet domino
servum suum: ceterum iuste mulier nupta
praescriptione utetur.

6.- IDEM,; libro II, de officio Proconsulis.- Levia
crimina audire et discutere de plano Proconsulem
oportet et vel liberare eos, quibus obiciuntur, vel
fustibus castigare vel flagellis servos verberare.

7.- IDEM,; libro VII, de officio Proconsulis.- Si cui
crimen obiciatur, praecedere debet crimen subs-
criptio. quae res ad id inventa est, ne facile quis
prosiliat ad accusationem, cum sciat inultam sibi
accusationem non futuram.
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defendant will be erased, if he requests this to be
done. This is provided by the Julian Law relating to
force, as well as by the Decree of the Senate, so that
another can again begin the prosecution of the
defendant. Let us see within what time this can take
place. It can be done within thirty available days.

4.- ULPIANUS; On Adultery, Book II.- Aman who
has been condemned in a criminal prosecution has no
right to accuse anyone himself, unless, under the
terms of the decision he is authorized to institute
criminal proceedings for the death of his children or
his patrons, or the loss of his own property. The right
ofaccusation is also taken away from those who have
been rendered infamous on account of malicious
prosecution, as well as from those who have entered
the arena for the purpose of contending with wild
beasts, or who follow the profession of buffoons, or
keep women for prostitution, or have been convicted
of prevarication or calumny, or of having received
money in consideration of their accusing anyone, or
injuring his business.

5.-THE SAME; On Adultery, Book I11.- There is no
doubt that slaves can also be accused of adultery.
Those, however, who are forbidden to accuse
freemen of adultery are themselves forbidden to
accuse slaves. A master, however, can, under a
Rescript of the Divine Marcus, bring an accusation
against his own slave for this offence. Therefore,
since the promulgation of this rescript, the master is
obliged to accuse his slave, but if his wife is legally
married she can plead an exception in bar.

6.- THE SAME; On the Duties of Proconsul, Book
11.- The Proconsul must hear and discuss clearly all
accusations of slight importance, and either release
those against whom they are brought, or whip them
with rods, or, if they are slaves, scourge them.

7.- THE SAME; On the Duties of Proconsul, Book
VII.- When anyone accuses another of a crime, he
must, first of all, sign the accusation. This rule has
been introduced for the purpose of preventing
anyone from rashly denouncing another, when he

DIGESTO.- LIBRO XLVIIL: TITULO II

borra el nombre del reo, lo cual fue dispuesto por la
ley Julia sobre la violencia, y por un Senadoconsulto,
de modo que le sea licito a otro acusar de nuevo al
reo. Mas veamos dentro de qué tiempo; y ciertamente
que se han de observar treinta dias utiles.

4.- ULPIANO; De los Adulterios, libro I1.- El que
fue condenado en juicio publico no tiene derecho de
acusar, a no ser que en este juicio persiga la muerte de
sus hijos o de sus patronos, o cosa suya propia. Pero
también a los tachados de calumnia se les quito el
derecho de acusar. Asimismo a los que que fueron
echados a la arena para luchar con las fieras, o a los
que hubieren ejercido artes comicas o el lenocinio, o
al que en juicio publico se hubiere fallado que hizo
alguna cosa por causa de prevaricacion o de
calumnia, o al que hubiere sido juzgado que recibid
dinero por acusar o por promoverle cuestion a.
alguno.

5.- EL MISMO; De los Adulterios, libro III.- No
hay duda alguna que también los esclavos pueden ser
acusados de adulterio. Mas a los mismos a quienes se
les prohibe que acusen de adulterio a hombres libres,
se les prohibe también que acusen a los esclavos.
Pero en virtud de rescripto del Divino Marco el sefior
puede entablar acusacion también contra su propio
esclavo; asi, pues, después de este rescripto le
incumbira al sefior la necesidad de acusar a su
esclavo; por lo demads, la mujer legitimamente
casada utilizara excepcion.

6.- E1 MISMO; Del Cargo de Proconsul, libro II.-
Es conveniente que el Proconsul oiga y resuelva de
plano sobre los delitos leves, y que o exima a
aquellos a quienes se les atribuyen, o los castigue con
palos, o siendo esclavos los azote.

7.- EL MISMO; Del cargo de Proconsul, libro
VII.- Si a alguno le fuera imputado un delito debe
preceder a la acusacion la suscripcion; lo cual se
establecié para esto, para que nadie se lance
facilmente a acusar, sabiendo que no habra de quedar
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§ 1.-Cavent itaque singuli, quod crimen obiciant, et
praeterea perseveraturos se in crimine usque ad sen-
tentiam.

§ 2.- Isdem criminibus, quibus quis liberatus est,
non debet Praeses pati eundem accusari, et ita Divus
Pius Salvio Valenti rescripsit. Sed hoc, utrum ab
eodem an nec ab alio accusari possit, videndum est.
Et putem, quoniam res inter alios iudicatae alii non
praeiudicant, si is, qui nunc accusator exstitit, suum
dolorem persequatur doceatque ignorasse se
accusationem ab alio institutam, magna ex causa
admitti eum ad accusationem debere.

§ 3.- Si tamen alio crimine postuletur ab eodem,
qui in alio crimine eum calumniatus est, puto non
facile admittendum eum qui semel calumniatus sit:
quamvis filium accusatoris admitti oportere aliam
accusationem instituentem adversus eum, quem
pater accusaverat Divus Pius ITulio Candido res-
cripsit.

§ 4.- Idem Imperator rescripsit servos ibi punien-
dos, ubi deliquisse arguantur, dominumque eorum, si
velit eos defendere, non posse revocare in
provinciam suam, sed ibi oportere defendere, ubi
deliquerint.

§ 5.- Quum sacrilegium admissum esset in aliqua
provincia, deinde in alia minus crimen, Divus Pius
Pontio Proculo rescripsit, postquam cognoverit de
crimine in sua provincia admisso, ut reum in eam
provinciam remitteret, ubi sacrilegium admisit.
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knows that his accusation, if false, will not go
unpunished.

§ 1.- Therefore, each accuser must state what crime
is the subject of the accusation, and also that he will
persevere in the prosecution until judgment has been
rendered.

§ 2.- The governor should not permit the same
person to be again accused of crime of which he has
been acquitted. This the Divine Pius stated in a
Rescript addressed to Salvius Valens. But let us see,
while under this Rescript a person cannot be accused
by the same individual, whether he can not be by
another. Where a case has been decided so far as
certain persons are concerned, this does not prejudice
others, if he who now appears as an accuser
prosecutes on account of some injury of his own, and
proves that he did not know that the accusation had
been brought by another, I think there is good reason
that he should be permitted to make the accusation.

§ 3.- If, however, he should be prosecuted for
another crime by the same accuser, who in the first
proceeding calumniated him, I think he who has once
been convicted of malicious prosecution should not
readily be permitted to make a different accusation,
although the son of the prosecutor must be allowed to
do so, when he brings another criminal charge
against the person whom his father had accused, as
the Divine Pius stated in a Rescript to Julius
Candidus.

§ 4.- The same Emperor stated in a Rescript that
slaves should be punished in the place where they are
alleged to have perpetrated the offence, and if their
master desires to defend them, he cannot have them
sent back into his province, but must undertake their
defence where the illegal act was committed.

§ 5.- The Divine Pius stated in a Rescript addressed
to Pontius Proculus that, where a sacrilegious act had
been committed in one province, and afterwards a
less serious crime was perpetrated in another, after
having taken cognizance of the offence committed in
his own province, he must send the defendant into the
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sin castigo para ¢l la acusacion.

§ 1.- Asi, pues, presten todos caucioén por haber
imputado un delito, y ademas, de que perseveraran
en laacusacion hasta la sentencia.

§ 2.- El Pretor no debe consentir que uno sea
acusado de los mismos delitos de que fu¢ declarado
libre; y asi lo respondio por rescripto el Divino Pioa
Salvio Valente. Pero se ha de ver, si no se podra
acusar por ¢l mismo, o si tampoco por otro. Y yo
opinaria, que como las cosas juzgadas entre unos no
perjudican a otro, si el que ahora es acusador
persiguiera ofensa propia, y probara que ¢l ignord
que la acusacion habia sido entablada por otro, debe
¢l ser admitido a la acusacion en virtud de causa
grave.

§ 3.- Mas si fuera acusado de otro delito por el
mismo que en otra acusacion criminal lo calumnio,
opino que no ha de ser admitido facilmente el que una
vez calumnid, aunque respondié por rescripto el
Divino Pio a Julio Candido, que es conveniente que
se admita al hijo del acusador, al entablar otra
acusacion contra aquel a quien su padre habia
acusado.

§ 4.- El mismo Emperador resolvid por rescripto,
que los esclavos deben ser castigados alli donde se
diga que delinquieron, y que el duefio de ellos, si
quisiera defenderlos, no podia llamar la causa a su
provincia, sino que debia defenderlos alli donde
hubieren delinquido.

§ 5.- Cuando en una provincia se hubiese cometido
sacrilegio, y después en otra un delito menos grave,
respondid por rescripto el Divino Pio a Poncio
Préculo, que después que hubiere conocido del delito
cometido en su provincia, remitiese al reo a la
provincia en que cometi6 el sacrilegio.
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8.- MACER; libro II, de publicis Iudiciis.- Qui
accusare possunt, intellegemus, si scierimus, qui non
possunt. Itaque prohibentur accusare alii propter
sexum vel aetatem, ut mulier, ut pupillus: alii propter
sacramentum, ut qui stipendium merent: alii propter
magistratum potestatemve, in qua agentes sine
fraude in ius evocari non possunt: alii propter delic-
tum proprium, ut infames: alii propter turpem
quaestum, ut qui duo iudicia adversus duos reos
subscripta habent nummosve ob accusandum vel non
accusandum acceperint: alii propter condicionem
suam, ut libertini contra patronos.

9.- PAULUS; libro V, Sententiarum.- Alii propter
suspicionem calumniae, ut illi, qui falsum testi-
monium subornati dixerunt:

10.- HERMOGENIANUS; libro VI, luris epito-
marum.- Nonnulli propter paupertatem, ut sunt qui
minus quam quinquaginta aureos habent.

11.- MACER; libro II, de publicis ludiciis.- Hi
tamen omnes, si suam iniuriam exequantur mor-
temve propinquorum defendent, ab accusatione non
excluduntur.

§ 1.- Liberi libertique non sunt prohibendi suarum
rerum defendendarum gratia de facto parentium
patronorumve queri, veluti si dicant vi se a posses-
sione ab his expulsos, scilicet non ut crimen vis eis
intendant, sed ut possessionem recipiant. Nam et
filius non quidem prohibitus est de facto matris queri,
si dicat suppositum ab ea partum, quo magis
coheredem haberet, sed ream eam lege cornelia
facere permissum einon est.
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one where he had been guilty of sacrilege.

8.- MACER; On Public Prosecutions, Book II.- We
will more readily understand who can bring an
accusation if we know who cannot do so. Hence,
certain persons are forbidden to prosecute a crime on
account of their sex or their age, as women, or
minors. Many are disqualified because of their oath,
for instance, those who are serving in the army;
others cannot be brought into court on account of
their magistracy, or their power, so long as they
exercise this without the commission of fraud.
Others, again are forbidden as the result of their own
criminality, for example, infamous persons. Some
are excluded on account of dishonorable gain, such
as those who have filed two accusations signed by
them against two different individuals; or who have
received money in consideration of accusing, or not
accusing others. Some are incompetent in
consequence of their condition, as, for instance,
freedmen cannot proceed against their patrons.

9.- PAULUS; Sentences, Book V.- Others are
excluded on account of the suspicion of calumny, for
instance those who, having been suborned, have
given false testimony.

10.- HERMOGENIANUS; Epitomes of Law, Book
VI.- Some cannot bring an accusation on. account of
their poverty, such as those who have less than fifty
aurei.

11.- MACER; On Public Prosecutions, Book II.-
Still, all these persons, if they are prosecuting injuries
sustained by them, or the death of near relatives, are
not excluded from bringing accusations.

§ 1.- When children and freedmen desire to protect
their interests they should not be prevented from
complaining of the acts of their parents and patrons;
for instance, where they state that they have been
forcibly expelled from possession, and do not do so
for the purpose of bringing an accusation of the crime
of violence, but in order that they may recover
possession of the property. For, indeed, a son is not
forbidden to complain of the act of his mother, if he
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8.- MACER; De los Juicios publicos, libro II.-
Entenderemos quiénes pueden acusar, si supiéremos
quiénes no pueden. Y asi, aunos se les prohibe acusar
por razén del sexo o de la edad, como la mujer o el
pupilo; a otros por razén de su juramento, como los
que militan; a otros por razon de su magistratura o
potestad, los cuales permaneciendo en ella no
pueden ser llamados a juicio sin infraccion de la ley;
a otros por razon de su propio delito, como los
infames; a otros por razon de torpe ganancia, como
los que tienen subscritos dos juicios contra dos reos,
o hubieren recibido dinero por acusar o no acusar; a
otros por razéon de propia condicion, como los
libertinos contra los patronos;

9.- PAULO; Sentencias, libro V.- a otros por razoén
de sospecha de calumnia, como los que sobornados
prestaron falso testimonio;

10.- HERMOGENIANO; Epitome del Derecho,
libro VI.- algunos por razoén de su pobreza, como son
los que tienen menos de cincuenta dureos.

11.- MACER; De los Juicios publicos, libro II.-
Mas todos éstos, si persiguieran su propia injuria, o
vindican la muerte de sus parientes, no son excluidos
delaacusacion.

§ .- Alos descendientes y a los libertos no se les ha
de prohibir que para defender sus propias cosas se
querellen de un hecho de sus ascendientes o pa-
tronos, por ejemplo, si dijeran que a la fuerza habian
sido expulsados por ellos de la posesion, por
supuesto, no para entablar contra ellos acusacion
criminal de violencia, sino para recobrar la posesion.
Porque tampoco se le prohibié al hijo que se
querellara por acto de su madre, si dijera que por ella
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§ 2.- Ab alio delatum alius deferre non potest: sed
eum, qui abolitione publica vel privata interveniente
aut desistente accusatore de reis exemptus est, alius
deferre non prohibetur.

12.- VENULEIUS SATURNINUS; libro II, de
ludiciis publicis.- Hos accusare non licet: legatum
Imperatoris, id est Praesidem provinciae, ex sen-
tentia Lentuli dicta Sulla et Trione Consulibus: item
legatum provincialem eius dumtaxat criminis, quod
ante commiserit, quam in legationem venerit: item
magistratum populi Romani eumve, qui rei publicae
causa afuerit, dum non detractandae legis causa
abest.

§ 1.- Hoc beneficio etiam in reos recepti uti pos-
sunt, si abolitione interveniente repeti se non debere
contendant, secundum epistulam Divi Hadriani ad
Glabrionem Consulem scriptam.

§ 2.- Lege Iulia iudiciorum publicorum cavetur, ne
eodem tempore de duobus reis quis quereretur nisi
suarum iniuriarum causa.

§ 3.- Siservus reus postulabitur, eadem observanda
sunt, quae si liber esset, ex Senatusconsulto Cotta et
Messala Consulibus.

§ 4.- Omnibus autem legibus servi rei fiunt excepta
lege Tulia de vi privata, quia ea lege damnati partis
tertiae bonorum publicatione puniuntur, quae poena
in servum non cadit. [Idemque dicendum est in ceteris
legibus, quibus pecuniaria poena irrogatur vel etiam
capitis, quae servorum poenis non convenit, sicuti
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alleges that a child has been falsely substituted by her
in order that he might have a co-heir, but he will not
be permitted to accuse his mother under the
Cornelian Law.

§ 2.- One person cannot accuse another who has
been already accused by a third party; but anyone
who has been publicly or privately acquitted, or
whose accuser has desisted from prosecution, and
has been removed from a number of defendants, may
be accused by another.

12.- VENULEIUS SATURNINUS; On Public
Prosecutions, Book I1.- 1t is not lawful to accuse the
following persons, namely: the Deputy of the
Emperor, that is to say, the Governor of a province;
according to the decision of Lentulus, rendered
during the Consulate of Sylla and Trio; nor the deputy
of a Governor, for a crime which he committed
before he obtained his office; nor a magistrate of the
Roman people; nor anyone who is absent on business
for the State; provided he did not depart for the
purpose of evading the law.

§ 1.- Persons who are classed as offenders can
make use of this privilege, if, having been
discharged, they contend that they should not again
be accused, which is in accordance with the Epistle of
the Divine Hadrian addressed to Glabrio, Consul.

§ 2.- It is provided by the Julian Law relating to
criminal proceedings that no one can prosecute two
persons at the same time, unless on account of an
injury which he himselfhas sustained.

§ 3.- When an accusation is brought against a slave,
the same rule should be observed as if he were free,
according to a Decree of the Senate promulgated
when Cotta and Messala were consuls.

§ 4.- Slaves can be accused under all laws, with the
exception of the Julian Law relating to private
violence; because those who are condemned under it
are punished by the confiscation of the third part of
their property, which penalty cannot be imposed
upon a slave. The same must be said with reference to
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fue supuesto un parto para que ¢l tuviese un
coheredero mas, pero no se le permitié acusarla
como areo delaley Cornelia.

§ 2.- Uno no puede denunciar al que fue delatado
por otro; pero no se prohibe que otro delate al que por
mediar abolicion publica o privada o por desistir el
acusador fue excluido de entre los reos.

12.- VENULEYO SATURNINO; De los Juicios
publicos, libro I1.- No es licito acusar a éstos: al
legado del Emperador, esto es, al Presidente de una
provincia, en virtud de sentencia de Léntulo
proferida bajo el consulado de Sula y de Trion;
tampoco al legado provincial solamente por el delito
que hubiere cometido antes que hubiere ido a la
legacion; tampoco al magistrado del pueblo romano,
o al que hubiere estado ausente por causa de la
republica, con tal que no esté ausente para defraudar
laley.

§ 1.- Pueden usar de este beneficio también los
considerados como reos, si mediando abolicién
sostuvieran que no debian ser acusados otra vez
segun la Epistola del Divino Adriano escrita al
Consul Glabrion.

§ 2.- En la ley Julia sobre los juicios publicos se
dispone, que nadie se querelle de dos reos al mismo
tiempo, a no ser por causa de injurias propias.

§ 3.- Siun esclavo fuere acusado como reo se ha de
observar lo mismo que si fuese libre, en virtud del
Senadoconsulto dado bajo el consulado de Cottay de
Messala.

§ 4.- Mas por todas las leyes son declarados reos
los esclavos, excepto por la ley Julia de la violencia
privada, porque en virtud de esta ley los condenados
son castigados con la confiscacion de la tercera parte
de los bienes, cuya pena no es aplicable al esclavo. Y
lo mismo se ha de decir en cuanto a las demas leyes,
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relegatio. Item nec lex Pompeia parricidii, quoniam
caput primum eos adprehendit, qui parentes
cognatosve aut patronos occiderint: quae in servos,
quantum ad verba pertinet, non cadunt: sed cum
natura communis est, similiter et in eos animad-
vertetur. Item Cornelia iniuriarum servum non
debere recipi reum Cornelius Sulla auctor fuit: sed
durior ei poena extra ordinem imminebit.

13.- MARCIANUS; libro I, de publicis Iudiciis.-
Mulierem propter publicam utilitatem ad annonam
pertinentem audiri a praefecto annonae deferentem
divus severus et antoninus rescripserunt. Famosi
quoque accusantes sine ulla dubitatione admittuntur.
milites quoque, qui causas alienas deferre non
possunt, qui pro pace excubant, vel magis ad hanc
accusationem admittendi sunt. Servi quoque
deferentes audiuntur.

14.- PAULUS; libro II, de officio Consulis.-
Senatus censuit, ne quis ob idem crimen pluribus
legibus reus fieret.

15.- ULPIANUS; libro LVI, ad Edictum.- In eum,
cuius dolo malo hominibus coactis damni quid
datum esse dicatur, non debet cogi actor omissa
actione civili crimen intendere.

16.- IDEM,; libro 11, de officio Consulis.- Si plures
existant, qui eum in publicis iudiciis accusare volunt,
iudex eligere debet eum qui accuset, causa scilicet
cognita aestimatis accusatorum personis vel de
dignitate, vel ex eo quod interest, vel aetate vel
moribus vel alia iusta de causa.
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other laws, by which either a pecuniary or a capital
penalty is inflicted, which does not apply to slaves, as
for instance, relegation. The Pompeian Law relating
to parricide is placed in this category, because the
First Section includes those who have killed their
parents, their blood-relatives, or their patrons; which
does not apply to slaves, so far as the provisions of the
law are concerned. But as their nature is similar, they
are punished in the same way. Again Cornelius Sylla
was the author of the decision that a slave is not
included in the Cornelian Law which has reference to
injuries; but he is punished arbitrarily by a more
severe penalty.

13.- MARCIANUS; On Public Prosecutions,
Book I.- The Divine Severus and Antoninus stated in
a Rescript that a woman should be heard by the
Prefect of Subsistence on the ground of the public
welfare, if she brought an accusation relating to the
excessive price of provisions. There is no doubt that
persons who have been rendered infamous should be
permitted to institute proceedings of this kind.
Soldiers, also, who cannot prosecute the cases of
others, because they guard the peace, can all the more
readily be permitted to bring this accusation. When
slaves bring it, they should also be heard.

14.- PAULUS; On the Duties of Proconsul, Book
11.- The Senate decreed that no one can be accused of
the same crime under several laws.

15.- ULPIANUS; On the Edict, Book LVI.- Where
anyone, having assembled a number of persons, is
alleged to have committed damage with malicious
intent, the plaintiff should not be compelled to
abandon his civil action for the purpose of
prosecuting the crime.

16.- THE SAME; On the Duties of Proconsul,
Book I1.- Where several persons appear who desire to
accuse the same man of a crime, the judge should
select one of them to bring the accusation; that is to
say, after proper cause has been shown by
investigating the character, rank, interest, age,
morals, or any other proper attributes of the accusers.
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en que se impone pena pecuniaria, o también la
capital, que no corresponde a las penas de los
esclavos, asi como la relegacion. Tampoco la ley
Pompeya sobre el parricidio, porque el primer
capitulo comprende a los que hubieren matado a sus
ascendientes o cognados, 0 a sus patronos, cuyas
circunstancias, por lo que se refiere a las palabras de
la ley, no concurren en los esclavos; pero cuando la
naturaleza es comun, se les castiga igualmente
también a ellos. Asimismo Cornelio Sula fue autor de
que el esclavo no deba ser admitido como reo por la
ley Cornelia sobre las injurias, pero le amenaza
extraordinariamente una pena mas dura.

13.- MARCIANO; De los Juicios publicos, libro
I- El Divino Severo y Antonino resolvieron por
rescripto, que por razon de la utilidad publica, que
respecta a las provisiones, fuese oida la mujer por el
Prefecto de las provisiones. También son admitidos
sin duda alguna los infamados que acusan. También
los militares, que no pueden delatar causas ajenas, y
que velan por la paz, han de ser admitidos con mayor
razén a esta acusacion. También son oidos los
esclavos que la formulan.

14.- PAULO; Del Cargo de Proconsul, libro II.-
Dispuso el Senado, que ninguno fuese hecho reo de
un mismo crimen por muchas leyes.

15.- ULPIANO; Comentarios al Edicto, libro
LVI.- El actor no debe ser obligado a que, pres-
cindiendo de la accion civil, intente la criminal
contra el que se dijera que habiéndose reunido
hombres por dolo malo suyo se caus6 algin dafio.

16.- ELMISMO; Del Cargo de Consul, libro I1.- Si
hubiera muchos que quieren acusar a uno mismo en
juicios publicos, el juez debe elegir a uno que lo
acuse, por supuesto, con conocimiento de causa,
habiendo hecho estimacién de las personas de los
acusadores, o por su dignidad, o por lo que les
interesa, o por su edad, o por sus costumbres, o por
otrajusta causa.
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17.- MODESTINUS; libro VI, Differentiarum.- Si
servum dominus in crimine capitali defendat,
sistendum satisdato promittere iubetur.

18.- IDEM; libro XVII, Responsorum.- Quum Titia
testamentum Caii fratris sui falsum arguere
minaretur et sollemnia accusationis non implevit
intra tempus a Praeside praefinitum, Praeses
provinciae iterum pronuntiavit non posse illam
amplius de falso testamento dicere: adversus quas
sententias Titia non provocavit, sed dixit se post
finitum tempus de irrito testamento dicere. Quaero,
an Titia, quae non appellavit adversus sententiam
Praesidis, possit ad falsi accusationem postea reverti.
Respondit nihil aperte proponi, propter quod
adversus sententiae auctoritatem de falso agens
audienda sit.

19.- CALLISTRATUS; libro V, de Cognitionibus.-
Divi Fratres rescripserunt non debere cogi heredes
accusatorum exequi crimina.

§ .- Item non oportere compelli accusatorem plures
reos facere Divus Hadrianus rescripsit.

20.- MODESTINUS; libro II, de Poenis.- Ex
tudiciorum publicorum admissis non alias transeunt
adversus heredes poenae bonorum ademptionis,
quam si lis contestata et condemnatio fuerit secuta,
excepto repetundarum et maiestatis iudicio, quae
etiam mortuis reis, cum quibus nihil actum est, adhuc
exerceri placuit, ut bona eorum fisco vindicentur:
adeo ut Divus Severus et Antoninus rescripserunt, ex
quo quis aliquod ex his causis crimen contraxit, nihil
ex bonis suis alienare aut manumittere eum posse. Ex
ceteris vero delictis poena incipere ab herede ita
demum potest, si vivo reo accusatio mota est, licet
non fuit condemnatio secuta.
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17.- MODESTINUS; Differences, Book VI.- When
a master defends his slave for a capital offence, he is
ordered to give security for his appearance in court.

18.- THE SAME; Opinions, Book XVII.- Titia
threatened to prove the will of her brother Gaius to be
forged, but did not comply with the formalities
required by the accusation within the time prescribed
by the Governor of the province. The latter decided a
second time that she could not proceed further with
the accusation of a forged will. Titia did not appeal
from these decisions, but alleged that, after the time
had expired, she could maintain that the will was
void. As Titia did not appeal from the decision of the
Governor, I ask whether she could afterwards renew
the accusation that the will was forged. The answer
was that it was not clearly stated for what reason she
should be heard, if she instituted proceedings
disputing the authority ofthe decision.

19.- CALLISTRATUS; On Judicial Inquiries,
Book V.- The Divine Brothers stated in a Rescript that
the heirs of an accuser should not be compelled to
prosecute the crime.

§ 1.- Likewise, the Divine Hadrian stated in a
Rescript that no one could be forced to prosecute
several accused persons.

20.- MODESTINUS; On Penalties, Book II.-
Penalties involving the loss of property as the result
of criminal prosecutions do not pass to the heirs,
unless issue has been joined and conviction has
followed; except in the cases of extortion and
treason, which it has been decided can still be
prosecuted even after the death of the defendants,
against whom no proceedings previously had been
taken, in order that their property might be
confiscated to the Treasury ; with reference to which
the Divine Severus and Antoninus stated in a
Rescript that after anyone had committed such a
crime, he could neither alienate any of his property,
nor manumit any of his slaves. But so far as other
offences were concerned, the penalty could begin to
be inflicted upon the heir only where the accusation
had been made during the lifetime of the guilty party,
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17.- MODESTINO; Diferencias, libro VI.- Si el
seflor defendiera al esclavo en delito capital, se le
manda que prometa con fianza estar en juicio.

18.- EL MISMO; Respuestas, libro XVII.-
Amenazando Ticia acusar de falso el testamento de
su hermano Cayo, y no habiendo cumplido con las
solemnidades de la acusacion dentro del tiempo
prefijado por el Presidente, declaré de nuevo el
Presidente de la provincia, que no podia ella acusar
ya de falso el testamento; contra cuyas sentencias
Ticia no apeld, pero dijo, que después del tiempo
senalado acusaba como nulo el testamento;
pregunto, si Ticia, que no apeld de la sentencia del
Presidente, podia volver después a la acusacion de
falsedad. Respondio, que claramente no se exponia
nada por lo cual hubiera de ser oida contra la
autoridad de la sentencia al ejercitar la accion de
falsedad.

19.- CALISTRATO; De las Jurisdicciones, libro
V.- Resolvieron por rescripto los Divinos hermanos,
que no debian ser obligados los herederos de los
acusadores a proseguir las acusaciones criminales.

§ 1.- También el Divino Adriano resolvid por
rescripto, que el acusador no debia ser compelido a
acusar amuchos reos.

20.- MODESTINO; De las Penas, libro II.- En
virtud de los delitos de juicios publicos las penas de
privacion de bienes no pasan a los herederos, de otra
suerte, sino si se hubiere contestado la demanda y
pronunciado sentencia, excepto en el juicio de
cohecho y de lesa majestad, la cual se determiné que
se persiguiera aun habiendo fallecido los reos, contra
los cuales nada se hizo, a fin de que sus bienes fueran
reivindicados para el fisco, de tal suerte, que el
Divino Severo y Antonino resolvieron por rescripto,
que desde que alguno cometid algin delito de esta
naturaleza no pudiera €l enajenar nada de sus bienes,
o manumitir. Pero en virtud de los demas delitos la
pena puede comenzar desde el heredero, solamente si
la acusacion fue promovida viviendo el reo, aunque
no se hubiera pronunciado la condenacion.
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21.- PAPINIANUS; Ilibro XV, Responsorum.-
Capitis reus suspenso crimine causam fisco deferre
non prohibetur.

22.- IDEM; libro XVI, Responsorum.- Alterius
provinciae reus apud eos accusatur et damnatur, apud
quos crimen contractum ostenditur. Quod etiam in
militibus esse observandum optimi Principes nostri
generaliter rescripserunt.

TIT. III

DE CUSTODIA ET EXHIBITIONE
REORUM

1.- ULPIANUS; libro 1, de officio Proconsulis.-
De custodia reorum Proconsul aestimare solet, utrum
in carcerem recipienda sit persona an militi tradenda
vel fideiussoribus committenda vel etiam sibi. Hoc
autem vel pro criminis quod obicitur qualitate vel
propter honorem aut propter amplissimas facultates
vel pro innocentia personae vel pro dignitate eius qui
accusatur facere solet.

2.- PAPINIANUS; libro I, de Adulteriis.- Si servus
capitali crimine postuletur, lege publicorum cavetur,
ut sistendum vel a domino vel ab extero satisdato
promittatur: quod si non defendatur, in vincula
publica coici iubetur, ut ex vinculis causam dicat.

§ 1.- Solet itaque tractari, an postea domino
permittendum sit oblata satisdatione servum suum
vinculis liberare. Dubitationem auget Edictum
Domitiani, quo cautum est abolitiones ex
Senatusconsulto factas ad huiusmodi servos non
pertinere. Nam et lex ipsa prohibet eum absolvi,
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even though conviction did not follow.

21.- PAPINIANUS; Opinions, Book XV.- He who
is accused of a capital crime is not, before judgment,
forbidden to bring before the Treasury any matter in
which he may be interested.

22.- THE SAME; Opinions, Book XVI.- Anyone
belonging to another province, who is accused of
crime, should be prosecuted and convicted where the
crime is proved to have been committed, which our
most excellent Emperor stated in general terms
should also be observed with reference to soldiers.

TITLE I

CONCERNING THE CUSTODY AND
APPEARANCE OF DEPENDANTS
IN CRIMINAL CASES

1.- ULPIANUS; On the Duties of Proconsul, Book
II.- When accused persons are to be placed in
custody, the Proconsul should determine whether
they should be sent to prison, delivered to a soldier, or
committed to the care of their sureties, or to that of
themselves. This is usually done after taking into
consideration the nature of the crime of which the
defendant is accused, or his distinguished rank, or his
great wealth, or his presumed innocence, or his
reputation.

2.- PAPINIANUS; On Adultery, Book I.- Where a
slave is accused of a capital offence, it is provided by
the law of criminal prosecutions that he must furnish
security for his appearance in court, even though his
surety be a stranger. If he is not defended in this way,
he should be thrown into the public prison, so that he
may defend himself while under restraint.

§ 1.- Therefore, the question is usually discussed
whether the master should afterwards, by giving
security, be permitted to release his slave from
confinement. The Edict of Domitian, by which it is
provided that releases obtained under the Decree of
the Senate are not applicable to slaves of this kind,
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21.- PAPINIANO:; Respuestas, libro XV.- Al reo de
pena capital no se le Prohibe, estando en suspenso la
acusacion, que delate causa al fisco.

22.- EL MISMO; Respuestas, libro XVI.- El reo de
una provincia es acusado y condenado ante aquellos
ante quienes se prueba que se cometio el delito; lo
que en general resolvieron por rescripto nuestros
optimos Principes, que se debia observar también
tratandose de militares.

TITULO 111

DE LA CUSTODIA Y EXHIBICION
DE LOS REOS

1.- ULPIANO; Del Cargo de Proconsul, libro II .-
En cuanto a la custodia de los reos suele estimar el
Procénsul, si la persona haya de ser recluida en la
carcel, o haya de ser entregada a los militares, o
encomendada a fiadores, o aun a ella misma. Mas
esto suele hacerla atendiendo o a la calidad del delito
que se imputa, o a la honorabilidad, o a las muy
grandes facultades, o a la inocencia de la persona, o a
ladignidad del que es acusado.

2.- PAPINIANO:; De los Adulterios, libro I.- SiUn
esclavo fuera acusado de delito capital, se previene
en la ley de juicios publicos que se prometa que
comparecera, habiéndose dado fianza aunque sea por
un extrafio mas si no fuera defendido, se manda que
sea recluido en prisiones publicas, para que desde las
prisiones defienda su causa.

§ 1.- Y asi, se suele discutir si después se le habra
de permitir a su sefior que libre de la prisién a su
esclavo, habiendo ofrecido fianza. Aumenta la duda
el Edicto de Domiciano, en el que se dispuso que las
remisiones hechas en virtud del Senadoconsulto no
corresponden a estos esclavos; porque también la
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priusquam de eo iudicetur. Sed haec interpretatio
perdura, pernimium severa est in eo, cuius dominus
absens fuit vel quod per inopiam illo momento
temporis satisdationem implere non potuit: neque
enim pro indefenso derelictus recte dici potest, qui
dominum praesentem non habuit vel habuit paratum
defendere, pauperem tamen. Quod utique facilius
admitti poterit, si non post longum temporis spatium
hoc desideretur.

§ 2.- Qui exhibendi postulati sunt propter aliam
causam, alterius criminis, quod ante admissum est,
rei non recipiuntur ex Senatusconsulto. Quod in
privatis quoque causis et hominibus sub fideiussore
factis observatur, nisi ex hoc temporalis actio in
periculum cadat.

3.- ULPIANUS; libro VII, de officio Proconsulis.-
Divus Pius ad epistulam Antiochensium graece
rescripsit non esse in vincula coiciendum eum, qui
fideiussores dare paratus est, nisi si tam grave scelus
admisisse eum constet, ut neque fideiussoribus
neque militibus committi debeat, verum hanc ipsam
carceris poenam ante supplicium sustinere.

4.- IDEM,; libro 1X, de officio Proconsulis.- Si quis
reum criminis, pro quo satisdedit, non exhibuerit,
poena pecuniaria plectitur. Puto tamen, si dolo non
exhibeat, etiam extra ordinem esse damnandum. Sed
si neque in cautione neque in decreto Praesidis certa
quantitas comprehensa est, ac nec consuetudo
ostenditur, quae certam formam habet, Praeses de
modo pecuniae, quae inferri oporteat, statuet.

5.- VENULEIUS SATURNINUS; libro II, de
Iudiciis publicis.- Si confessus fuerit reus, donec de
eo pronuntietur, in vincula publica coiciendus est.

DIGEST.- BOOK XLVIII: TITLE III

increases the already existing doubt, for the law itself
forbids him to be discharged before his case has been
disposed of. This interpretation, which is somewhat
hard, is too severe when applied to a slave whose
master is absent, or who, through poverty, was at that
time unable to furnish security. For it cannot be said
that a slave is left without defence whose master is
present, or is ready to defend him, but is too poor to
do so. This can the more readily be admitted, if too
long a time to find security has not been taken.

§ 2.- Those who are required to appear in court on
account of some other crime previously committed
are not included in the number of accused persons,
according to a Decree of the Senate. This rule is also
observed in private cases, where the parties have
given sureties, unless on this account a temporary
action is in danger of being extinguished through
lapse of time.

3.- ULPIANUS; On the Duties of Proconsul, Book
VII.- The Divine Pius stated in a Rescript, in Greek, to
the people of Antioch, that anyone who was ready to
furnish sureties for his appearance should not be
placed in prison, unless it was evident that he had
committed so serious a crime that he should not be
entrusted to the care of any sureties, or soldiers; but
that he must undergo the penalty of imprisonment
before suffering that for the crime of which he is
guilty.

4.- THE SAME; On the Duties of Proconsul, Book
LX.- Where anyone does not produce a person who is
accused of crime, and for whom he is responsible, he
is punished with a pecuniary penalty. I think,
however, that if, through fraud, he does not produce
him, he also should arbitrarily be condemned. But if
no certain amount is mentioned in the bond or in the
Decree of the Governor, and custom does not
establish it, the Governor must decide what sum of
money must be paid.

5.- VENULEIUS SATURNINUS; On Public
Prosecutions, Book II.- If the defendant has
confessed, he should be thrown into prison until
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misma ley prohibe que ¢l sea dejado en libertad antes
que sea juzgado. Pero esta durisima interpretacion es
demasiado severa tratindose de aquel cuyo sefior
estuvo ausente, o si por su pobreza no pudo en aquel
momento de tiempo prestar la fianza; porque no se
puede llamar con razén abandonado como indefenso
el que no tuvo a su sefior presente, o el que lo tuvo
dispuesto a defenderlo, pero era pobre; lo que
ciertamente se podra admitir con mas facilidad, si
esto se pretendiera no después de largo espacio de
tiempo.

§ 2.- Aquellos, respecto de los que se pidio que
fuesen exhibidos, no pueden ser considerados reos
en virtud del Senadoconsulto, por causa de otro
delito que fue cometido antes. Lo que se observa
también en las causas privadas y en cuanto a los
hombres constituidos bajo fiador, a no ser que por
esto corrariesgo la accion temporal.

3.-ULPIANO; Del Cargo de Proconsul, libro VII.-
El Divino Pio respondi6 en griego a una carta de los
de Antioquia, que no debia ser puesto en prision el
que esta dispuesto a dar fiadores, a no ser que conste
que cometid tan grave delito, que no deba ser
encomendado ni a fiadores, ni a militares, sino sufrir
estamisma pena de carcel antes del suplicio.

4.- ELMISMO; Del Cargo de Proconsul, libro IX.-
Si alguno no exhibiere el reo de un delito, por el cual
di6 fianza, es castigado con pena pecuniaria, opino,
sin embargo, que sino lo exhibiera por dolo, ha de ser
también condenado extraordinariamente; mas si ni
en la caucion, ni en el decreto del Presidente se
comprendié una cantidad cierta, y no se indica
costumbre que tenga cierta autoridad, el Presidente
determinara respecto a la cuantia de dinero que se
debe pagar.

5.- VENULEYO SATURNINO; De los Juicios
publicos, libro I1.- Si el reo hubiere confesado, ha de
ser puesto en prisiones publicas hasta que respecto de
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6.- MARCIANUS; libro II, de ludiciis publicis.-
Divus Hadrianus Iulio Secundo ita rescripsit. Et alias
rescriptum est non esse utique epistulis eorum cre-
dendum, qui quasi damnatos ad Praesidem remi-
serint. Idem de irenarchis praeceptum est, quia non
omnes ex fide bona elogia scribere compertum est.

§ 1.- Sed et caput mandatorum extat, quod Divus
Pius, cum provinciae Asiae praeerat, sub Edicto
proposuit, ut irenarchae, cum adprehenderint
latrones, interrogent eos de sociis et receptatoribus et
interrogationes litteris inclusas atque obsignatas ad
cognitionem magistratus mittant. Igitur qui cum
elogio mittuntur, ex integro audiendi sunt, etsi per
litteras missi fuerint vel etiam per irenarchas
perducti. Sic et Divus Pius et alii Principes rescrip-
serunt, ut etiam de his, qui requirendi adnotati sunt,
non quasi pro damnatis, sed quasi re integra
quaeratur, si quis erit qui eum arguat. Et ideo cum
quis (inquisitionem) faceret, iuberi oportet venire
irenarchen et quod scripserit, exsequi: et si diligenter
ac fideliter hoc fecerit, collaudandum eum: si parum
prudenter non exquisitis argumentis, simpliciter
denotare irenarchen minus rettulisse: sed si quid
maligne interrogasse aut non dicta rettulisse pro
dictis eum compererit, ut vindicet in exemplum, ne
quid et aliud postea tale facere moliatur.

7.- MACER; libro II, de officio Praesidis.- Solent
Praesides provinciarum, in quibus delictum est,
scribere ad collegas suos, ubi factores agere dicuntur,
et desiderare, ut cum prosecutoribus ad se remit-
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sentence is passed upon him.

6.- MARCIANUS; On Public Prosecutions, Book
11.- The Divine Hadrian, in a Rescript addressed to
Julius Secundus, made the following statement: "It
has elsewhere been set forth in a Rescript that no
credit shall be given to the letters of those who send
accused persons to the Governor of a province, as
having already been convicted." The same thing has
been provided with reference to Irenarchs, because it
has been ascertained that all persons do not bring
charges against others in good faith.

§ 1.- But a Section of the Imperial Mandate is
extant in which the Divine Pius, at the time when he
commanded in the province of Asia, published in the
form of an Edict, that when Irenarchs apprehended
thieves they should question them with reference to
their accomplices and associates, and that they
should forward the interrogatories, reduced to
writing and sealed, for the examination of the
magistrate. Therefore, those who are sent under such
circumstances should again be heard, even though
they had been despatched with letters, or brought in
by the Irenarchs. Thus, the Divine Pius and the other
Emperors stated in Rescripts that proceedings should
be taken as in a preliminary inquiry, even with
reference to those who had been accused but not yet
condemned, if anyone appeared to accuse them.
Hence when an accusation is made, the Irenarch is
required to appear and prosecute the charge which he
has committed to writing, and if he does so diligently
and faithfully, his action should be approved; but if
he produces his evidence with little skill, it should be
simply noted that the Irenarch had rendered an
insufficient report. If, however, it should be
ascertained that he has put the questions maliciously,
and has not reported the answers as they were given,
an example should be made of him, in order that he
may not afterwards attempt anything of the same
kind.

7.- MACER; On the Duties of Governor, Book II.-
The Governor of a province in which a crime has
been committed is accustomed to write to his
colleagues, where it is said that the guilty parties are,
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¢l se sentencie.

6.- MARCIANO; De los Juicios publicos, libro
11.- El Divino Adriano respondi6 asi por rescripto a
Julio Segundo: «También otras veces se respondid
por rescripto, que no se ha de dar ciertamente crédito
a las cartas de los que hubieren remitido como
condenados al Presidentey». Lo mismo se preceptud
respecto a los irenarcas, porque se ha visto que todos
escriben de buena fe sus relaciones.

§ 1.- Pero hay también un capitulo en los mandatos,
en que el Divino Pio dispuso por Edicto siendo
Presidente de la provincia de Asia, que los irenarcas,
cuando prendieren a los ladrones, los interrogaran
respecto a sus complices y encubridores, y enviaran a
conocimiento del magistrado las preguntas
encerradas en cartas y selladas. Asi, pues, los que son
enviados con relaciones han de ser oidos de nuevo,
aunque fueren enviados juntos con cartas, o también
conducidos por los irenarcas. Y asi resolvieron
también por rescripto el Divino Pio y otros Principes,
que aun respecto de aquellos, que fueron anotados
para ser requeridos, se inquiera no como si fueran
condenados, sino como si estuviera integro el
negocio, si hubiere alguno que lo acuse. Y por esto,
cuando alguno haga inquisitoria, se debe mandar que
venga el irenarca, y que pruebe lo que hubiere
escrito, y si esto lo hubiere hecho con diligencia y
fidelidad, debe ser él elogiado, y si con poca
prudencia, no con probados argumentos, se debe
significar simplemente que el irenarca no relaciono;
pero si se descubriere que interrogd sobre alguna
cosa con malignidad, o que relaciond como dicho lo
que no se dijo, debe castigarlo para ejemplo, a fin de
que no intente hacer después también alguna otra
cosa semejante.

7.- MACER; Del Cargo de Presidente, libro II.-
Suelen los Presidentes de las provincias, en que se
cometio el delito, escribir a sus colegas de alli en
donde se dice que viven los autores, y solicitar que
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tantur: etid quoque quibusdam Rescriptis declaratur.

8.- PAULUS; libro singulari de poenis Militum.-
Carceri praepositus si pretio corruptus sine vinculis
agere custodiam vel ferrum venenumve in carcerem
inferri passus est, officio iudicis puniendus est: si
nescit, ob neglegentiam removendus est officio.

9.- VENULEIUS SATURNINUS; libro I, de
officio Proconsulis.- De militibus ita servatur, ut ad
eum remittantur, si quid deliquerint, sub quo mili-
tabunt: is autem, qui exercitum accipit, etiam ius
animadvertendi in milites caligatos habet.

10.- IDEM; libro 11, de officio Proconsulis.- Ne
quis receptam custodiam sine causa dimittat,
mandatis ita cavetur: "Si quos ex his, qui in
civitatibus sunt, celeriter et sine causa solutos a
magistratibus cognoveris, vinciri iubebis et his, qui
solverint, multam dices. Nam cum scierint sibi
quoque molestiae futurum magistratus, si facile
solverint vinctos, non indifferenter de cetero
facient".

11.- CELSUS; libro XXXV1I, Digestorum.- Non est
dubium, quin, cuiuscumgque est provinciae homo, qui
ex custodia producitur, cognoscere debeat is, qui ei
provinciae praeest, in qua provincia agitur.

§ L.- lllud a quibusdam observari solet, ut, cum
cognovit et constituit, remittat illum cum elogio ad
eum, qui provinciae praeest, unde is homo est: quod
ex causa faciendum est.

12.- CALLISTRATUS; libro V, de Cognitionibus.-
Milites si amiserint custodias, ipsi in periculum
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and ask them to send them to him under guard. This
has also been prescribed by certain rescripts.

8.- PAULUS; On the Punishments of Soldiers.- If a
jailor, having been corrupted with money, permits
prisoners to remain in custody unchained, or allows
weapons or poison to be introduced into the prison,
he should be punished by the judge as a part of his
official duty; and if this was done without the
knowledge of the jailor, he ought to be removed from
his office for negligence.

9.- VENULEIUS SATURNINUS; On the Duties
of Proconsul, Book I.- 1t is the rule that if soldiers
commit a crime, they must be sent back to the officer
under whom they served. The general in chief has a
right to punish all soldiers under his command.

10.- THE SAME; On the Duties of Proconsul,
Book II.- To prevent anyone from dismissing
prisoners without sufficient reason, it is provided as
follows by the Imperial Mandates: "If you know that
imprisoned persons have been released too soon, and
without good cause by the magistrates, you will order
them to be placed in custody, and you will fine those
who released them; for when the magistrates know
that they themselves will be punished if they
discharge prisoners too readily, they will not do so
again without proper investigation."

11.- CELSUS; Digest, Book XXXVII.- There is no
doubt that when a man from any province is brought
from prison, he who governs the province where
proceedings have been instituted should take
cognizance of the offence.

§ 1.- Itis customary for certain judges, when a case
has been heard and a decision rendered, to send the
defendant back with the papers to the officer
commanding in the province from which the
defendant came. This should only be done when
there is good reason, for it.

12.- CALLISTRATUS; On Judicial Inquiries,
Book V.- 1f soldiers permit their prisoners to escape,
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les sean remitidos con guardias; y esto se declara
también en algunos Rescriptos.

8.- De las Penas de los militares, libro unico.- Siel
alcaide de la carcel, sobornado por dinero, consintid
que el preso estuviera sin grillete, o que se intro-
dujera arma o veneno en la carcel, ha de ser
condenado por ministerio del juez; y si lo ignora, ha
de ser removido de su cargo por sunegligencia.

9.- VENULEYO SATURNINO; Del Cargo de
Proconsul, libro I.- En cuanto a los militares se
observa, que si hubieren delinquido son remitidos a
aquel bajo cuyas ordenes militaren; pero el que
recibe el mando de un ejérceito tiene el derecho de
castigar también a los soldados rasos.

10.- EL MISMO; Del Cargo de Proconsul, libro
11.- A fin de que nadie deje en libertad sin causa al
preso de que se encargd, se dispone asi en los
mandatos: «Si supieres que algunos de los que estan
en las ciudades fueron dejados libres precipitada-
mente y sin causa por los magistrados, mandaras que
sean reducidos a prision, y les impondras una multa a
los que los hubieren soltado; porque sabiendo los
magistrados que también para ellos habra molestia,
si facilmente hubieren soltado a los presos, no lo
haran indiferentemente otra vez.

11.- CELSO; Digesto, libro XXXVII.- No es
dudoso, que de cualquier provincia que sea el
hombre, que es sacado de la prision, debe conocer de
ello el que es Presidente de la provincia en que se
ventila el caso.

§ 1.- Se suele practicar por algunos, que, cuando
conoci6d del caso y resolvid, lo remite con una
relacion al que es Presidente de la provincia de donde
es aquel hombre; lo que se ha de hacer en virtud de
causa.

12.- CALISTRATO; De las Jurisdicciones, libro
V- Si los militares hubieren perdido los presos,
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deducuntur nam Divus Hadrianus Statilio Secundo
legato rescripsit, quotiens custodia militibus
evaserit, exquiri oportere, utrum nimia neglegentia
militum evaserit an casu, et utrum unus ex pluribus
an una plures, et ita demum adficiendos supplicio
milites, quibus custodiae evaserint, si culpa eorum
nimia deprehendatur: alioquin pro modo culpae in
eos statuendum. Salvio quoque legato Aquitaniae
idem Princeps rescripsit in eum, qui custodiam
dimisit aut ita sciens habuit, ut possit custodia
evadere, animadvertendum: si tamen per vinum aut
desidiam custodis id evenerit, castigandum eum et in
deteriorem militiam dari: si vero fortuito amiserit,
nihil in eum statuendum.

§ 1.-Si paganos evaserit custodia, idem puto exqui-
rendum, quod circa militum personas explorandum
rettuli.

13.-IDEM,; libro VI, de Cognitionibus.- In eos, qui,
cum recepti essent in carcerem, conspiraverint, ut
ruptis vinculis et effracto carcere evadant, amplius,
quam causa ex qua recepti sunt reposcit,
constituendum est quamvis innocentes inveniantur
ex eo crimine, propter quod impacti sunt in carcere,
tamen puniendi sunt: eos vero, qui conspirationem
eorum detexerint, relevandos.

14.- HERENNIUS MODESTINUS; libro IV, de
Poenis.- Non est facile tironi custodia credenda: nam
ea prodita is culpae reus est, qui eam ei commisit.

§ 1.- Nec uni, sed duobus custodia committenda
est.
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they themselves are responsible, and run the risk of
being punished. For the Divine Hadrian stated in a
Rescript addressed to Statilius Secundus, his deputy,
that whenever anyone escapes from the custody of
soldiers, if should be ascertained whether this was
due to gross negligence of the soldiers, or to accident,
and whether one among several, or several fled at the
same time; and the soldiers should be delivered up to
punishment when the prisoners escaped from their
custody, if this occurred through gross negligence on
their part; otherwise, a decision should be rendered in
proportion to the blame attaching to them. The same
Emperor stated in a Rescript to Salvius, the Governor
of Aquitania, that anyone who permitted a prisoner to
escape, or intentionally kept him in such a way that he
could escape, should be punished. If, however, this
occurred through indulgence in wine, or the laziness
of the guard, he should be chastised, and degraded to
the lowest military rank. But where he lost his
prisoner through accident, no proceedings should be
taken against him.

§ 1.- When a prisoner escapes from the hands of
civilians, I think that the same investigation should
be made which [ have mentioned should be done with
reference to soldiers.

13.- THE SAME; On Judicial Inquiries, Book VI.-
Where persons who are confined in prison conspire
to break their chains and escape, it has been decided
that they must be punished without reference to the
cause for which they were incarcerated. Although
they may be found innocent of the crime for which
they were kept in custody, still, they must be
punished, and those who reveal their conspiracy
should be released.

14.- HERENNIUS MODESTINUS; On Punish-
ments, Book IV.- A prisoner should not readily be
entrusted to a new recruit, for if he escapes, he who
committed the prisoner to his care will be to blame.

§ 1.- The custody of a prisoner should not be
committed to one, but to two guards.
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incurren ellos en responsabilidad; porque el Divino
Adriano respondid por rescripto al legado Statilio
Segundo, que siempre que un preso se hubiere
escapado de los soldados, se debia inquirir si se habia
evadido por demasiada negligencia de los militares o
por casualidad, y si uno solo de muchos, o muchos
juntos; y que se debia castigar con suplicio a los
soldados a quienes se les hubieren escapado los
presos, solamente si se descubriera demasiada culpa
en ellos, pues en otro caso se habria de determinar
contra ellos con arreglo a su culpa. El mismo
Principe respondi6 por rescripto también a Salvio,
legado de Aquitania, que se debia castigar al que dejo
escapar al preso, o al que a sabiendas lo tuvo de modo
que el preso pudiera evadirse; pero que si esto
hubiere acontecido o por embriaguez, o por desidia
del guardia, habia de ser este castigado, y destinado a
peor servicio en la milicia; y que si lo hubiere perdido
fortuitamente, no se ha de resolver nada contra él.

§ 1.- Siel preso se le escapare a paisanos, opino que
se ha de inquirir lo mismo, que he dicho se ha de
investigar respecto a las personas de los militares.

13.- EL MISMO; De las Jurisdicciones, libro VI.-
Contra los que cuando hubiesen sido recluidos en la
carcel conspiraren para evadirse rompiendo las
cadenas y quebrantando la carcel, se ha de resolver
con mas rigor que el que requiere la causa por la que
fueron presos; y aunque sean hallados inocentes del
delito por el cual fueron puestos en la carcel, han de
ser, sin embargo, castigados pero han de ser puestos
en libertad los que hubieren descubierto la cons-
piracion de ellos.

14.- HERENNIO MODESTINO; De las Penas,
libro IV.- No se le ha de confiar facilmente custodia al
soldado bisofio, porque, desatendida aquélla, es reo
de culpael que se laencomendo.

§ 1.- Y no ha de ser encomendada a uno solo, sino a
dos.
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§ 2.- Qui si neglegentia amiserint, pro modo culpae
vel castigantur vel militiam mutant quodsi levis
persona custodiae fuit, castigati restituuntur. Nam si
miseratione custodiam quis dimiserit, militiam
mutat: fraudulenter autem si fuerit versatus in
dimittenda custodia, vel capite punitur vel in
extremum gradum militiae datur. Interdum venia
datur: nam cum custodia cum altero custode simul
fugisset, alteri venia data est.

§ 3.- Sed si se custodia interfecerit vel prae-
cipitaverit, militi culpae adscribitur, id est casti-
gabitur.

§ 4.- Quod si ipse custos custodiam interfecerit,
homicidii reus est:

§ 5.- Ergo si casu custodia defuncta dicatur,
testationibus id probandum est et sic venia dabitur.

§ 6.- Solet practerea amissa culpa custodia, si
tamen intersit eam adprehendi, tempus causa cognita
militi dari ad eam requirendam, applicito ei alio
milite.

§ 7.- Quod si fugitivum domino reddendum
prodiderit, si facultates habeat, domino pretium
reddere iuberi Saturninus probat.

TIT. IV
AD LEGEM IULIAM MAIESTATIS
1.- ULPIANUS; libro VII, de officio Proconsulis.-

Proximum sacrilegio crimen est, quod maiestatis
dicitur.
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§ 2.- Those who have lost their prisoners through
negligence are either punished in proportion to their
fault, or are reduced in rank. If the prisoner was of
little importance, after the soldiers have been
chastised, they shall be restored to their positions; but
if anyone releases a prisoner through compassion, he
will lose his rank in the army. If, however, he was
guilty of fraud in letting him go, he is either punished
with death, or degraded to the lowest place in the
service. Sometimes he is pardoned, for when a
prisoner flees with one of his guards, pardon is
granted to the other.

§ 3.- If the prisoner should kill himself, or
precipitate himself from a height, the soldier will be
to blame, that is to say, he will be punished.

§ 4.- If the guard himself should kill the prisoner,
he will be guilty of homicide.

§ 5.- Therefore, ifit is alleged that the prisoner died
as the result of an accident, this must be proved by
witnesses, and then the guard will be pardoned.

§ 6.- In addition to this, when the prisoner escaped
through the fault of his guard, if the latter still has an
interest in apprehending him, it is customary, after
proper cause is shown, for a certain time to be given
him to look for the fugitive, after having taken
another soldier with him.

§ 7.- Where a fugitive slave, who should have been
restored to his master, is allowed to escape, if the
person to blame has the means to do so, Saturninus
says he must pay the value of the slave to his master.

TITLE IV

ON THE JULIAN LAW RELATING TO THE
CRIME OF LESE MAJESTY

1.- ULPIANUS; On the Duties of Proconsul, Book
VII.- The crime of lese majesty may closely resemble
that of sacrilege.
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§ 2.- Y si por negligencia hubieren perdido los
presos, o son castigados segtin su culpa, o cambien de
milicia; pero si estuvo presa persona de baja
condicion, son restituidos después de castigados.
Porque si por conmiseracion hubiere uno dejado ir al
preso, cambia de milicia, pero si se hubiere
conducido con fraude al dejar ir al preso, o es
condenado a muerte, o es reducido al tlltimo grado de
lamilicia. A veces se concede perdon, porque cuando
un preso hubiere huido junto con un guardia, se le
concede perdon al otro.

§ 3.- Pero si el preso se hubiere suicidado, o
arrojado por un precipicio, esto es atribuido a culpa
del soldado, es decir, que éste sera castigado.

§ 4.- Mas si el mismo guardia hubiere matado al
preso, es reo de homicidio.

§ 5.- Luego si se dijera que el preso fallecié por
caso fortuito, esto se ha de probar con testigos, y asi
se concedera exencion de pena.

§ 6.- Ademas de esto, habiéndose escapado por
culpa del guardia un preso, si importara que fuese
capturado, se le suele dar con conocimiento de causa
tiempo al soldado para buscarlo, agregandosele otro
soldado.

§ 7.- Mas si hubiere dejado ir a un esclavo fugitivo
que debia ser entregado a su duefio, apruecba
Saturnino, que, si tuviera bienes, se le mande entre-
gar su precio al duefio.

TITULO IV

SOBRE LA LEY JULIA RELATIVA
A LAMAIJESTAD

1.- ULPIANO:; Del Cargo de Proconsul, libro VII .-
El delito que se dice de majestad es proximo al
sacrilegio.
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§ l.- Maiestatis autem crimen illud est, quod
adversus populum romanum vel adversus securi-
tatem eius committitur. Quo tenetur is, cuius opera
dolo malo consilium initum erit, quo obsides iniussu
principis interciderent: quo armati homines cum telis
lapidibusve in urbe sint conveniantve adversus rem
publicam, locave occupentur vel templa, quove
coetus conventusve fiat hominesve ad seditionem
convocentur: cuiusve opera consilio malo consilium
initum erit, quo quis magistratus populi romani quive
imperium potestatemve habet occidatur: quove quis
contra rem publicam arma ferat: quive hostibus
populi romani nuntium litterasve miserit signumve
dederit feceritve dolo malo, quo hostes populi
romani consilio iuventur adversus rem publicam:
quive milites sollicitaverit concitaveritve, quo
seditio tumultusve adversus rem publicam fiat:

2.- IDEM; libro VIII, Disputationum.- Quive de
provincia, cum ei successum esset, non discessit: aut
qui exercitum deseruit vel privatus ad hostes
perfugit: quive sciens falsum conscripsit vel
recitaverit in tabulis publicis: nam et hoc capite
primo lege maiestatis enumeratur.

3.- MARCIANUS; libro X1V, Institutionum.- Lex
duodecim tabularum iubet eum, qui hostem
concitaverit quive civem hosti tradiderit, capite
puniri. Lex autem [ulia maiestatis praecipit eum, qui
maiestatem publicam laeserit, teneri: qualis est ille,
qui in bellis cesserit aut arcem tenuerit aut castra
concesserit. Eadem lege tenetur et qui iniussu
Principis bellum gesserit dilectumve habuerit
exercitum comparaverit: quive, cum ei in provincia
successum esset, exercitum successori non tradidit:
quive imperium exercitumve populi Romani
deseruerit: quive privatus pro potestate magistratuve
quid sciens dolo malo gesserit: quive quid eorum,
quae supra scripta sunt, facere curaverit:
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§ 1.- The crime of lese majesty is committed
against the Roman people, or against their safety, and
he is guilty of it by whose agency measures are
maliciously taken for the death of hostages, without
the order of the Emperor; or when men armed with
weapons or stones appear in the city, or are
assembled against the State, and occupy public
places or temples; or where assemblies have been
called together, or men convoked for sedition; or
where, by the malicious aid and advice of anyone,
plans have been formed by which the magistrates of
the Roman people, or other officials invested with
command or authority may be killed; or where
anyone bears arms against the government, or sends a
messenger or letter to the enemies of the Roman
people, or communicates to them any password; or
commits any act with malicious intent by means of
which the enemies of the Roman people may be
assisted in their designs against the government; or
where anyone solicits or inflames soldiers, in order
that a sedition or a tumult may be excited against the
State.

2.- THE SAME; Disputations, Book VIII.- Or
when an officer does not depart from a province
when his successor arrives; or deserts from the army;
or flees to the enemy as a private individual; or who,
knowing a statement to be false, inserts it in the
public records, or reads it after it has been placed
there, for this also is included in the First Section of
the Law of lese majesty.

3.- MARCIANUS; Institutes, Book XIV.- The Law
of the Twelve Tables directs that anyone who stirs up
an enemy, or who delivers a citizen to him, shall be
punished capitally. And the Julian Law on lese
majesty provides that he who injures the dignity of
the State shall be liable, just as one who has
submitted to the enemy in war, or occupied a castle,
or surrendered a camp. He is liable under the same
law who engages in hostilities, without the order of
the Emperor; or levies soldiers, or equips an army; o,
when his successor arrives in the province, does not
deliver the army to him, or who relinquishes his
command, or deserts the military service of the
Roman people; or who, being a private individual,
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§ 1.- Mas es delito de majestad el que se comete
contra el pueblo romano, o contra su seguridad; del
cual es responsable aquel por cuya obra y dolo malo
se hubiere formado designio para que sin orden del
Principe se vayan los rehenes, para que haya en
Roma hombres armados con dardos o piedras, y se
retnan contra la republica, o se ocupen lugares, o
templos, o se verifiquen juntas o reuniones, o se
convoquen hombres para una sedicion; a aquel por
cuya obra, consejo, o dolo malo se hubiere formado
designio para que sea muerto un magistrado del
pueblo romano, o el que tiene imperio o potestad, o
para que alguno lleve armas contra la republica; o el
que hubiere enviado mensajero, o carta, a los
enemigos del pueblo romano, o hubiere dado una
sefial, o hubiere obrado con dolo malo, para que los
enemigos del pueblo romano sean favorecidos en su
designio contra la republica; o el que hubiere
solicitado, o concitado, a los militares, para que se
haga sedicion, o tumulto contra larepublica,

2.- EL MISMO; Disputas, libro VIII.- o el que no
se fue de la provincia cuando se le hubiese dado
sucesor, o el que desert6 del ejéreito, o como par-
ticular se pasoé a los enemigos, o el que a sabiendas
escribio, o leyo, una falsedad en escrituras publicas;
porque también esto se halla enumerado en el primer
capitulo de la ley sobre la majestad.

3.- MARCIANQO; Instituta, libro XIV.- Manda la
ley de las Doce Tablas, que sea condenado a muerte
el que hubiere concitado al enemigo, o el que hubiere
entregado un ciudadano al enemigo. Pero preceptia
la ley Julia sobre la majestad, que sea responsable el
que ofendiere la publica majestad, como es el que
hubiere huido en la batalla, o hubiere abandonado
una fortaleza, o entregado campamentos. A la misma
ley esta sujeto también el que sin orden del Principe
hubiere hecho la guerra, o hecho leva, o reunido
ejérceito, o el que cuando se le hubiese dado sucesor
enuna provincia no le entregd el ejéreito a su sucesor,
o el que hubiere desertado del imperio o del ejército
del pueblo romano, o el particular que a sabiendas
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4.- SCAEVOLA; libro 1V, Regularum.- Cuiusque
dolo malo iureiurando quis adactus est, quo adversus
rem publicam faciat: cuiusve dolo malo exercitus
populi Romani in insidias deductus hostibusve pro-
ditus erit: factumve dolo malo cuius dicitur, quo
minus hostes in potestatem populi Romani veniant:
cuiusve opera dolo malo hostes populi Romani
commeatu armis telis equis pecunia aliave qua re
adiuti erunt: utve ex amicis hostes populi Romani
fiant: cuiusve dolo malo factum erit, quo rex exterae
nationis populo Romano minus obtemperet: cuiusve
opera dolo malo factum erit, quo magis obsides
pecunia iumenta hostibus populi romani dentur
adversus Rempublicam. Item qui confessum in
iudicio reum et propter hoc in vincula coniectum
emiserit.

§ 1.- Hoc crimine liberatus est a Senatu, qui statuas
imperatoris reprobatas conflaverit.

5.- MARCIANUS; libro V, Regularum.- Non con-
trahit crimen maiestatis, qui statuas caesaris vetus-
tate corruptas reficit.

§ 1.- Nec qui lapide iactato incerto fortuito statuam
attigerit, crimen maiestatis commisit: et ita Severus
et Antoninus [ulio Cassiano rescripserunt.

§ 2.- Idem Pontio rescripsit non videri contra
maiestatem fieri ob imagines Caesaris nondum con-
secratas venditas.

6.- VENULEIUS SATURNINUS; libro II, de
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knowingly and fraudulently performs some act of
authority or magistracy; or causes any of the things
above mentioned to be done.

4.- SCAEVOLA; Rules, Book IV.- He by whose
malicious contrivance anyone is compelled to swear
to something against the State, or the army of the
Roman people has been led into ambush or betrayed
to the enemy; or who, with malicious intent, has
prevented the enemy from falling into the power of
the Roman people; or by whose agency the enemies
of the Roman people have been furnished with
provisions, arms, darts, horses, money, or anything
else; or who has induced friends to become enemies
of the Roman people, or with malicious design, has
induced the king of a foreign nation to be less
obedient to the Roman people; or by his malicious
schemes has caused more hostages, money, and
beasts of burden to be given to the enemies of the
Roman people, to the injury of his country. Likewise,
he who, after the culprit has confessed his crime in
court, and been placed in prison, enables the latter to
escape.

§ 1.- He who melts down statues of the Emperor
which have been rejected is released from liability
for this crime by the Senate.

5.- MARCIANUS; Rules, Book V.- He does not
commit the crime of lese majesty, who repairs the
statues of the Emperor which have become damaged
by age.

§ 1.- Nor does he commit the crime of lese majesty
who, having thrown a stone without aiming at
anything, accidentally strikes a statue of the
Emperor; and this was stated by Severus and
Antoninus in a Rescript addressed to Julius
Cassianus.

§ 2.- The same Emperor stated in a rescript to

Pontius that to sell the statues of the Emperor which
had not yet been consecrated was not lese majesty.

6.- VENULEIUS SATURNINUS,; On Public
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hubiere obrado con dolo malo como ejerciendo
potestad o magistratura, o el que hubiere procurado
haceralguna de las cosas que arriba quedan escritas,

4.- SCEVOLA; Reglas, libro IV.- 0 aquel por cuyo
dolo malo uno se comprometidé con juramento a
hacer algo contra la republica, o por cuyo dolo malo
fue llevado a una emboscada el ejército del pueblo
romano, o fue entregado a los enemigos, o por cuyo
dolo malo se dice que se hizo que los enemigos no
cayeran en poder del pueblo romano, o por cuya obra
o dolo malo los enemigos del pueblo romano fueren
auxiliados con provisiones, armas, dardos caballos,
dinero, u otra cualquiera cosa, o para que de amigos
se hagan enemigos del pueblo romano o por cuyo
dolo malo se hubiere hecho que el rey de una nacion
extrafia no preste obediencia al pueblo romano, o por
cuya obra se hubiere hecho con dolo malo que a los
enemigos del pueblo romano se les den rehenes,
dinero y caballerias contra la republica; asimismo, el
que hubiere dejado ir al reo que confeso en juicio, y
que por ello fue puesto en prision.

§ 1.-De este delito quedo exento por el Senado el
que hubiere deshecho las estatuas de un Emperador
reprobadas.

5.- MARCIANO; Reglas, libro V.- No comete
delito de lesa majestad el que rehace las estatuas de
un César deterioradas por el tiempo.

§ L.- Tampoco cometi6 delito de lesa majestad el
que habiendo tirado una piedra sin objeto cierto
hubiere por casualidad tocado la estatua; y asi res-
pondieron por rescripto Severo y Antonino a Julio
Cassiano.

§ 2.- Los mismos respondieron por rescripto a
Poncio, que no se considera que se obraba contra la
majestad vendiendo imagenes del César todavia no
consagradas.

6.- VENULEYO SATURNINO; De los Juicios
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ludiciis publicis.- Qui statuas aut imagines Impe-
ratoris iam consecratas conflaverint aliudve quid
simile admiserint, lege Iulia maiestatis tenentur.

7.- MODESTINUS; libro XII, Pandectarum.-
Famosi, qui ius accusandi non habent, sine ulla
dubitatione admittuntur ad hanc accusationem.

§ 1.- Sed et milites, qui causas alias defendere non
possunt: nam qui pro pace excubant, magis magisque
ad hanc accusationem admittendi sunt.

§ 2.- Servi quoque deferentes audiuntur et quidem
dominos suos: et liberti patronos.

§ 3.- Hoc tamen crimen iudicibus non in occasione
ob principalis maiestatis venerationem habendum
est, sed in veritate: nam et personam spectandam
esse, an potuerit facere, et an ante quid fecerit et an
cogitaverit et an sanae mentis fuerit. Nec lubricum
linguae ad poenam facile trahendum est: quamquam
enim temerarii digni poena sint, tamen ut insanis illis
parcendum est, si non tale sit delictum, quod vel ex
scriptura legis descendit vel ad exemplum legis
vindicandum est.

§ 4.-Crimen maiestatis facto vel violatis statuis vel
imaginibus maxime exacerbatur in milites.

8.- PAPINIANUS; libro XIII, Responsorum.- In
quaestionibus laesae maiestatis etiam mulieres
audiuntur. coniurationem denique Sergii Catilinae
Iulia mulier detexit et Marcum Tullium Consulem
indicium eius instruxit.
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Prosecutions, Book II.- Those who melt down the
statues of the Emperor which have already been
consecrated, or commit any other act of this kind, are
liable under the Julian Law relating to lese majesty.

7.- MODESTINUS; Pandects, Book XII.- Persons
who are infamous and have no right to bring an
accusation are undoubtedly permitted to bring this
one.

§ 1.- Soldiers, also, who cannot defend other
causes, can act in this proceeding; for as they guard
the peace, they, much more than others, should be
permitted to bring this accusation.

§ 2.- Slaves, also, should be heard as accusers in
cases of this kind, even against their masters, as well
as freedmen against their patrons.

§ 3.- This accusation, however, should not be
considered by judges as affording an opportunity to
show their veneration for the majesty of the Emperor,
for this should only be done where the charge is true;
for the personal character of the accused should be
taken in account, and whether he could have
committed the offence, as well as whether he had
previously done or planned anything of the same
nature, and also if he was of sane mind, for a slip of
the tongue ought not inconsiderately be held as
deserving of punishment. For, although rash persons
ought to be punished, still, they should be excused,
just as lunatics are, when the offence is not included
in the strict terms of the law; or if it should be
punished, as resembling one specified by the law.

§ 4.- The crime of lese majesty committed by
defacing statues or portraits is much worse when
perpetrated by soldiers.

8.- PAPINIANUS; Opinions, Book XIII.- Women
are also heard in cases involving lese majesty. A
woman named Julia revealed the conspiracy of
Lucius Cataline, and furnished the Consul, Marcus
Tullius, the evidence upon which to base the
prosecution.
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publicos, libro II.- Los que hubieren deshecho
estatuas o imagenes del Emperador ya consagradas,
o hubieren hecho alguna otra cosa semejante, estan
sujetos a laley Julia sobre la majestad.

7.- MODESTINO; Pandectas, libro XII.- Los
infames, los cuales no tienen derecho para acusar,
son sin duda alguna admitidos a esta acusacion.

§ L- Mas también los militares, los cuales no
pueden defender otras causas; porque los que velan
por la paz, han de ser con mas razon admitidos a esta
acusacion.

§ 2.- También son oidos los esclavos que delatan
aun a sus seflores, y los libertos que a sus patronos.

§ 3.- Mas la acusacion de este delito no ha de ser
admitida por los jueces ocasionalmente por vene-
racion a la majestad del Principe, sino con verdad;
porque se ha de atender a si la persona lo haya podido
cometer, y a si antes haya hecho alguna cosa, y a si lo
haya pensado, y a si estuviere en su cabal juicio; y
tampoco ha de ser facilmente sujetada a la pena una
ligereza de lengua; porque aunque sean dignos de
pena los temerarios, se les ha de perdonar, sin
embargo, como a locos, si el delito no fuera tal, que o
esté definido en el texto de la ley, o haya de ser
castigado por analogia de laley.

§ 4.- El delito de lesa majestad por hecho, o por
violacion de las estatuas, o de las imagenes, se agrava
mucho mas tratandose de militares.

8.- PAPINIANO; Respuestas, libro XIII.- En las
cuestiones de lesa majestad son oidas también las
mujeres; al fin, una mujer, llamada Julia, descubri6 la
conjuracion de Sergio Catalina; y el indicio de ella
instruyo6 al consul Marco Tulio.
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9.- HERMOGENIANUS; libro V, iuris Epitoma-
rum.- Eorum, qui maiestatis crimine damnati sunt,
libertorum bona liberis damnatorum conservari
Divus Severus decrevit et tunc demum fisco
vindicari, si nemo damnati liberorum existat.

10.- IDEM; libro VI, iuris Epitomarum.- Maies-
tatis crimine accusari potest, cuius ope consilio dolo
malo provincia vel civitas hostibus prodita est.

11.- ULPIANUS; libro VIII, Disputationum.- Is,
qui in reatu decedit, integri status decedit: extinguitur
enim crimen mortalitate. Nisi forte quis maiestatis
reus fuit: nam hoc crimine nisi a successoribus
purgetur, hereditas fisco vindicatur. Plane non
quisque legis iuliae maiestatis reus est, in eadem
condicione est, sed qui perduellionis reus est, hostili
animo adversus rem publicam vel Principem
animatus: ceterum si quis ex alia causa legis Tuliae
maiestatis reus sit, morte crimine liberatur.

TIT. V

AD LEGEM IULIAM DE ADULTERIIS
COERCENDIS

1.- ULPIANUS; libro I, de Adulteriis.- Haec lex
lata esta Divo Augusto.

2.- IDEM; libro VIII, Disputationum.- Ex lege
Iulia servatur, ut, cui necesse est ab adultero incipere,
quia mulier ante denuntiationem nupsit, non alias ad
mulierem possit pervenire, nisi reum peregerit.
peregisse autem non alias quis videtur, nisi et
condemnaverit.

§ 1.- Marito iure mariti accusanti illa praescriptio
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9.- HERMOGENIANUS; The Law, Book V.- The
Divine Severus decided that the property of
freedmen who have been convicted of the crime of
lese majesty shall be preserved for their children, and
shall be confiscated to the Treasury if no child of the
convicted person should appear.

10.- THE SAME; Epitomes of Law, Book VI.- He
can be accused of lese majesty by whose aid, advice,
or malicious contrivance a province or a city has been
delivered to the enemy.

11.- ULPIANUS; Disputations, Book VIII.- He
who dies while an accusation against him is pending
retains his civil status unimpaired, for the crime is
extinguished by death, unless he was accused of lese
majesty; for if he is not cleared of this offence by his
successors, his estate will be forfeited to the Treasury.
It is evident that not everyone accused of lese majesty
under the Julian Law is in this position, but only he
who is guilty of high treason, and is animated by
hostile intent against the State or the Emperor. For if
anyone is accused under any other section of the
Julian Law on lese majesty, he will be released from
the charge by death.

TITLE V

CONCERNING THE JULIAN LAW FOR
THE PUNISHMENT OF ADULTERY

1.- ULPIANUS; On Adultery, Book I.- This law
was introduced by the Divine Augustus.

2.- THE SAME; Disputations, Book VIIL- 1t is
provided by the Julian Law that anyone who is
required to formulate an accusation of adultery,
because the woman married before she was notified
that she would be accused, cannot bring the charge
against her until he has disposed of the case of the
defendant and his case is not considered to have been
disposed of, unless he has been convicted.

§ 1.- The following exception can be pleaded
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9.- HERMOGENIANO; Epitome del Derecho,
libro V.- El Divino Severo decretd, que a los hijos de
los que fueron condenados por delito de lesa
majestad se les conservaran los bienes de los libertos
de los condenados, y que solamente fueran reivin-
dicados para el fisco, si no hubiera ningiin des-
cendiente del condenado.

10.- EL MISMO; Epitome del Derecho, libro VI .-
Puede ser acusado de delito de lesa majestad aquel
por cuyo auxilio, consejo, o dolo malo fue entregada
alos enemigos una provincia, o una ciudad.

11.- ULPIANO; Disputas, libro VIII.- El que
murid en condicion de reo, fallecid con su estado
integro; porque el delito se extingue con la muerte, a
no ser acaso que alguno haya sido reo de lesa
majestad, porque en este delito, si no se purgara por
sus sucesores, la herencia es reivindicada para el
fisco. Mas ciertamente no todo el que es reo de lesa
majestad por la ley Julia se halla en la misma
condicion, sino el que es reo de lesa majestad,
estando animado de intencién hostil contra la
Republica o el Principe; pero si alguno fuera por otra
causa reo de lesa majestad por la ley Julia, se exime
del delito con lamuerte.

TITULO V

SOBRE LA LEY JULIA PARA LA REPRESION
DE LOS ADULTERIOS

1.- ULPIANO; De los Adulterios, libro I.- Esta ley
fue promulgada por el Di vino Augusto.

2.- ELMISMO:; Disputas, libro VIII.- En virtud de
la ley Julia se observa, que el que tiene necesidad de
comenzar por el adultero, porque la mujer se caséd
antes de la denuncia, no pueda llegar a la mujer de
otro modo, sino si hubiere terminado con el reo; mas
no se considera que uno termino con ¢l de otra suerte,
sino si también lo hubiere condenado.

§ 1.- Al marido, que acusa con derecho de marido,
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obicitur, si legem prodidisse dicatur ob hoc, quod
adgressus accusationem adulterii destitit.

§ 2.- Lenocinii quidem crimen lege Iulia de
adulteris praescriptum est, cum sit in eum maritum
poena statuta, qui de adulterio uxoris suae quid
ceperit, item in eum, qui in adulterio deprehensam
retinuerit.

§ 3.- Ceterum qui patitur uxorem suam delinquere
matrimoniumque suum contemnit quique
contaminationi non indignatur, poena adulterum non
infligitur.

§ 4.- Qui hoc dicit lenocinio mariti se fecisse,
relevare quidem vult crimen suum, sed non est
huiusmodi compensatio admissa. Ideo si maritum
velit reus adulterii lenocinii reum facere, semel
delatus non audietur.

§ 5.- Si publico iudicio maritus uxorem ream
faciat, an lenocinii allegatio repellat maritum ab
accusatione? Et putem non repellere: lenocinium
igitur mariti ipsum onerat, non mulierem excusat.

§ 6.- Unde quaeri potest, an is, qui de adulterio
cognoscit, statuere in maritum ob lenocinium possit?
et puto posse. Nam claudius gorgus vir clarissimus
uxorem accusans cum detectus est uxorem in
adulterio deprehensam retinuisse, et sine accusatore
lenocinio damnatus est a Divo Severo.

§ 7.- Extraneus autem nequaquam lenocinium
obiciens, posteaquam reus factus est, se relevabit,
nec maritum poenae subiciet.
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against a husband who brings an accusation in that
capacity, namely: "If he is said to have betrayed the
law, in that, after having begun a prosecution for
adultery, he has abandoned it."

§ 2.- The crime of pandering is included in the
Julian Law on Adultery, as a penalty has been
prescribed against a husband who profits pecuniarily
by the adultery of his wife; as well as against one who
retains his wife after she has been taken in adultery.

§ 3.- Moreover, he who permits his wife to commit
this offence, holds his marriage in contempt; and
where anyone who does not become indignant on
account of such pollution, the penalty for adultery is
not inflicted.

§ 4.- Anyone who alleges that he has committed
adultery with the assistance of the husband, desires,
indeed, to lessen his crime, but an excuse of this kind
is not admitted. Therefore, if the defendant should
wish to denounce the husband for having acted as a
pander, he shall not be heard, if he has once been
accused.

§ 5.- If a husband should attempt to prosecute his
wife in a criminal case, will the allegation of having
acted as her pander bar him from bringing the
accusation ? I think that it will not. Therefore the act
of the husband in a case of this kind renders him
liable, but does not excuse his wife.

§ 6.- Hence it may be asked whether he who has
cognizance of the prosecution for adultery can decide
against the husband because of his having acted as a
pander? I think that he can do so. For Claudius
Gorgus, a most illustrious man, having accused his
wife, and it having been ascertained that although he
had caught her in adultery he still kept her, was
condemned by the Divine Severus for being guilty of
pandering, without any accuser having appeared
against him.

§ 7.- But if a stranger, after having been accused,
alleges that the husband was guilty of pandering, he
does not diminish his own crime, nor does he subject
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se le opone esta excepcion: «si se dijera que infringid
la ley por esto, porque habiendo entablado la acu-
sacion de adulterio, desistié de ellay.

§ 2.- Por la ley Julia sobre los adulterios se
establecio ciertamente el delito de lenocinio, porque
se fijo pena contra el marido, que hubiere recibido
alguna cosa por el adulterio de su mujer; y también
contra el que retuviere a la sorprendida en adulterio.

§ 3.- Por lo demas, el que consiente que delinca su
mujer, 0 menosprecia su matrimonio, y el que no se
indigna por la mancillacion, no castiga con pena al
adultero.

§ 4.- El que dice que cometio el adulterio por
lenocinio del marido, quiere ciertamente excusar su
delito, pero no se admitié semejante compensacion;
por lo tanto, si el reo de adulterio quisiera hacer reo
de lenocinio al marido, una vez que ¢l haya sido
delatado, no sera oido.

§ 5.- Si en juicio publico el marido hiciera reo a su
mujer, ;jrepelera al marido de la acusacion la
alegacion de lenocinio? Y yo opinaria que no lo
repele; asi, pues, el lenocinio del marido lo hace a ¢l
culpable, pero no excusa a la mujer.

§ 6.- Por lo cual se puede preguntar, si el que
conoce del adulterio podra resolver contra el marido
por causa de lenocinio. Y opino que puede. Porque
habiéndose descubierto que Claudio Gorgo, varon
muy esclarecido, que acusaba a su mujer retuvo a su
mujer que habia sido sorprendida en adulterio, fue
condenado por lenocinio por el Divino Severo, aun
sin haber acusador.

§ 7.- Mas después que un extraiio fue hecho reo de
ninguna manera se excusara acriminando lenocinio,
ni sujetara a la pena al marido.
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§ 8.- Si simul ad accusationem veniant maritus et
pater mulieris, quem praeferri oporteat, quaeritur. Et
magis est, ut maritus praeferatur; nam et propensiore
ira et maiore dolore executurum eum accusationem
credendum est, in tantum, ut et si pater praevenerit et
libellos inscriptionum deposuerit, marito non negle-
gente nec retardante, sed accusationem parante et
probationibus instituente atque muniente, ut facilius
iudicantibus de adulterio probetur, idem erit dicen-
dum.

§ 9.- Sed et quotiens alii, qui post maritum et
patrem accusare possunt, ad accusandum prosiliunt,
lege expressum est, ut is, cuius de ea re notio est, de
iusto accusatore constituat.

3.- IDEM; libro 11, de Adulteriis.- Nisi igitur pater
maritum infamem aut arguat aut doceat colludere
magis cum uxore quam ex animo accusare,
postponetur marito.

4.- IDEM; libro VIII, Disputationum.- Si maritus
praevenerit accusareque instituerit, tempora non
cedunt patri, quod accusationem instituere non
potest, sic tamen, ut, quoad unus occupet, utrique
tempora cedant, ubi vero maritus occupavit, residua
tempora ei, qui occupare non potest, non cedant.
Quod et in eo dici potest, qui ab adultero vel adultera
coepit nam adversus eum, adversus quem non coepit,
desinunt ei tempora cedere. Haec in maritis et
patribus dicta sunt.

§ l.- Extraneis autem, qui accusare possunt,
accusandi facultas post maritum et patrem con-
ceditur: nam post sexaginta dies quattuor menses
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the husband to a penalty.

§ 8.- If the husband and the father of the woman
appear at the same time for the purpose of accusing
her, the question arises, which of them should be
given the preference by the Praetor? The better
opinion is, that the husband should be entitled to the
preference, for it may well be believed that he will
prosecute the accusation with greater anger and
vexation. This is so far true, that even where the
father has already appeared, and filed the papers
containing the accusation, if the husband has not
been negligent or guilty of delay, but is himself
prepared to bring the accusation, and introduce
evidence, and fortify it, in order that the case may be
the more easily proved before the judges, the same
thing must be said.

§ 9.- But whenever others who have the right to
bring the charge after the husband and the father
hasten to do so; it is stated by the law that he who has
jurisdiction of the case must determine who shall be
the accuser.

3.- THE SAME; On Adultery, Book II.- Therefore,
unless the father proves that the husband is infamous,
or shows that he was in collusion with his wife rather
than that he actually intends to accuse her, he must
give place to the husband.

4.- THE SAME; Disputations, Book VIII.- If the
husband has appeared and brought the accusation,
the time does not run against the father to prevent him
from prosecuting it; still, until one of them institutes
proceedings, the time, will run against both; but,
indeed, when the husband begins to prosecute, the
remaining time does not run against the person who
cannot do so. This may be said with reference to
anyone who begins proceedings against the adulterer
or the adulteress, for the time ceases to run against the
person who is not made the object of the accusation.
This applies to husbands and fathers.

§ 1.- The power of bringing the accusation after the
husband and the father is granted to strangers who
have a right to do so; for, after sixty days have
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§ 8.- Si el marido y el padre de la mujer se
presentaran al mismo tiempo a acusar, se pregunta
cual debera ser preferido. Y es mejor que sea pre-
ferido el marido; porque es de creer que con mas
justificada ira y mayor dolo haya de formalizar él la
acusacion, tanto, que, aunque el padre se hubiere
anticipado, y hubiere presentado los libelos de la
acusacion, no descuidandola ni retardandola el
marido, sino por estar éste preparando la acusacion y
formalizandola y robusteciéndola con pruebas, para
probar ante los juzgadores mas facilmente el
adulterio, se habra de decir lo mismo.

§ 9.- Pero siempre que otros, que pueden acusar
después que el marido y el padre, se lanzan a acusar,
se expresé en la ley que determine sobre quién sea
legitimo acusador aquel a quien compete el cono-
cimiento de este negocio.

3.- EL MISMO; De los Adulterios, libro II.- Asi,
pues, a no ser que el padre acuse como infame al
marido, o pruebe que mas bien hace colusion con su
mujer, que no que la acusa con intencion, serd
pospuesto al marido.

4.- EL MISMO; Disputas, libro VIII.- Si el marido
se hubiere anticipado y hubiere determinado acusar,
no corre para el padre el término, porque no puede
entablar la acusacion, pero esto asi, de suerte que
hasta que uno lo comience a utilizar corra el término
para ambos, pero cuando el marido lo comenz6 a
utilizar, no corra el restante tiempo para que el que no
puede utilizarlo. Lo que se puede decir también en
cuanto al que comenzo por el adultero o la adultera;
porque deja de correr para él el término contra aquel
contra quien no empezod, Esto se dijo respecto a los
maridosy alos padres.

§ L.- Mas a los extraios que pueden acusar se les
concede facultad para acusar después que el marido y
el padre; porque después de los sesenta dias se les da
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extraneis dantur et ipsi utiles.

§ 2.- Si ante extraneus instituerit accusationem, an
supervenienti marito permittatur accusatio,
quaeritur. Et magis arbitror hoc quoque casu maritum
audiendum, si non neglegentia praeventus est. Et
ideo et si accusatione instituta absoluta sit mulier
extraneo accusante, tamen marito debet permitti
restaurare accusationem, si idoneas causas allegare
possit, quibus impeditus non instituit accusationem.

5.- TULIANUS; [libro LXXXVI, Digestorum.-
Nuptam mihi adulterii ream postulari posse in priore
matrimonio commissi dubium non est, cum aperte
lege iulia de adulteriis coercendis caveatur, si quidem
vidua sit, de cuius adulterio agetur, ut accusator
liberum arbitrium habeat, adulterum an adulteram
prius accusare malit: si vero nupta sit, ut prius
adulterum peragat, tunc mulierem.

6.- PAPINIANUS; libro I, de Adulteriis.- Inter
liberas tantum personas adulterium stuprumve
passas lex Iulia locum habet. Quod autem ad servas
pertinet, et legis Aquiliac actio facile tenebit et
iniuriarum quoque competit nec erit deneganda
praetoria quoque actio de servo corrupto: nec propter
plures actiones parcendum erit in huiusmodi crimine
reo.

§ 1.- Lex stuprum et adulterium promiscui et
(abusive aliquantum) appellat. Sed proprie adul-
terium in nupta committitur, propter partum ex altero
conceptum composito nomine: stuprum vero in
virginem viduamve committitur, quod Graeci
(corruptionem) appellant.

§ 2.- Filius familiae maritus ab eo, qui sui iuris est,
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elapsed, four months, and even available ones, are
granted to strangers.

§ 2.- If a stranger was the first one to bring the
accusation, the question arises whether, if the
husband appears, he can be permitted to accuse the
woman. I think that the better opinion is that, in this
instance, the husband should be heard if he has not
been guilty of negligence. Therefore, even if the
accusation has been begun by a stranger, and the
woman should be acquitted, the husband ought,
nevertheless, to be permitted to renew the accusation;
provided he can allege good reasons by which he was
prevented from bringing it previously.

5.- JULIANUS; Digest, Book LXXXVI.- There is
no doubt that a woman whom I have married can be
prosecuted for adultery committed during her first
marriage, as it is clearly provided by the Julian Law
for the punishment of adultery that, if proceedings for
this offence are brought against a woman who is a
widow, the accuser has the choice of accusing either
the adulterer or adulteress first, whichever he prefers;
but if the woman is married, he must first prosecute
the adulterer and then the woman.

6.- PAPINIANUS; On Adultery, Book I.- The
Julian Law only applies to free persons who have
been the victims of adultery or debauchery. With
reference to female slaves, recourse can easily be had
to the action authorized by the Aquilian Law, and that
for injury will also lie, and the Praetorian action for
the corruption of a slave will not be refused; so that
the person guilty of this crime will not escape on
account of the multiplicity of actions.

§ 1.- The law promiscuously and incorrectly
designates the same crime by the terms debauchery
and adultery. Properly speaking, adultery is only
committed with a married woman; this name having
been adopted on account of the child being begotten
by another than the husband. Debauchery, which the
Greeks call "corruption,” is committed with a virgin,
orawidow.

§ 2.- A son under paternal control, who is a
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alos extranos cuatro meses, también utiles.

§ 2.- Si un extrafio hubiere entablado antes la
acusacion, se pregunta, si presentandose el marido se
permitira la acusacion. Y mas bien creo, que también
en este caso ha de ser oido el marido, si otro no se le
anticipd por su negligencia. Y por lo tanto, aunque
entablada la acusacion haya sido absuelta la mujer
acusandola un extrafio, esto no obstante, se le debe
permitir al marido renovar la acusacion, si pudiera
alegar causas abonadas, por las que impedido no
entablo la acusacion.

5.- JULIANO; Digesto, libro LXXXVI.- No hay
duda que la casada conmigo puede ser acusada como
reo de adulterio cometido en matrimonio anterior,
porque claramente se dispone en la ley Julia sobre la
represion de los adulterios, si verdaderamente fuera
una viuda de cuyo adulterio se tratara, que el
acusador tenga libre arbitrio para acusar primero, si
quisiera, al adultero o a la adultera, y que si fuera una
casada, concluya la acusacion primeramente contra
el adultero, y luego contra la mujer.

6.- PAPINIANO,; De los Adulterios, libro .- Laley
Julia tiene lugar solamente respecto a las personas
libres que sufrieron adulterio o estupro; mas por lo
que se refiere a las esclavas, subsistird facilmente la
accion de la ley Aquilia, y compete también la de
injurias; y tampoco se habra de denegar la accion
pretoria de corrupcion de esclavo; y porque haya
varias acciones no se le habra de perdonar al reo de
semejante delito.

§ L- La ley menciona promiscua y un tanto
abusivamente el estupro y el adulterio; pero
propiamente se comete adulterio en mujer casada,
habiéndose formado la palabra por razén de parto
concebido de otro, mas en doncella o en viuda se
comete estupro, que los griegos llaman
(corrupcion).

§ 2. - El marido, hijo de familia, no es en esta ley
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in ea lege non separatur. Divus quoque Hadrianus
Rosiano Gemino rescripsit et invito patre filium hac
lege reum facere.

§ 3.- Maritus etsi duo reos ex alio crimine habeat,
poterit iure viri tertium accusare, quoniam ea causa
non cedit in numerum ceterarum.

7.- MARCIANUS; libro X, Institutionum.- Qui
pupillam suam duxit uxorem contra Senatus-
consultum, nec matrimonium est hoc et potest adul-
terii accusari, qui tutor vel curator fuit et intra
vicensimum sextum annum duxit uxorem non a patre
desponsam vel destinatam vel testamento deno-
minatam.

§ 1.- In libro secundo de adulteriis Papiniani
Marcianus notat: incesti commune crimen adversus
duos simul intentari potest.

8.- PAPINIANUS; libro Il de Adulteriis.- Qui
domum suam, ut stuprum adulteriumve cum aliena
matre familias vel cum masculo fieret, sciens
praebuerit vel quaestum ex adulterio uxoris suae
fecerit: cuiuscumque sit condicionis, quasi adulter
punitur.

§ 1.- Appellatione domus habitationem quoque
significari palam est.

9.- ULPIANUS; libro IV, de Adulteriis.- Et si amici
quis domum praebuisset, tenetur.

§ 1.- Sed et si quis in agro balneove stuprum fieri
praebuisset, comprehendi debet.

§ 2.- Sed et si in domum aliquam soliti fuerint
convenire ad tractandum de adulterio, etsi eo loci
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husband, is not, by this law, distinguished from one
who is his own master. The Divine Hadrian stated in a
Rescript addressed to Rosianus Geminus, that even
without the consent of his father, a son under paternal
control could bring an accusation under this law.

§ 3.- The husband, although he may be already
prosecuting two persons for another crime, can, by
his marital right, accuse a third party, because this
case is not included among the others.

7.- MARCIANUS; Institutes, Book X.- A man who
contracts matrimony with his own female ward in
violation of the Decree of the Senate is not legally
married; and he who was her guardian or curator can
be prosecuted for adultery if he marries a girl under
twenty-six years of age who has not been betrothed to
him, or destined for him, or mentioned for this
purpose ina will.

§ 1.- Marcianus, in the Second Book On Adultery,
by Papinianus, states that a common accusation for
incest can be brought at the same time against the two
persons concerned.

8.- PAPINIANUS; On Adultery, Book II.- Anyone
who knowingly lends his house to enable debauchery
or adultery to be committed there with a matron who
is not his wife, or with a male, or who pecuniarily
profits by the adultery of his wife, no matter what
may be his status, is punished as an adulterer.

§ 1.- It is clear that by the term "house" every kind
of’habitation is meant.

9.- ULPIANUS; On Adultery, Book IV.- Anyone
who lends the house of a friend is also liable.

§ 1.- Where anyone encourages the commission of
debauchery in a field, or in a bath, he should be
included in the law.

§ 2.- When, however, persons are accustomed to
assemble in some house for the purpose of making
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separado del que es de propio derecho. También el
Divino Adriano respondié por rescripto a Rosiano
Gemino, que aun contra la voluntad del padre puede
porestaley el hijo acusar comoreoa otro.

§ 3.- El marido, aunque tenga a dos acusados como
reos de otro delito, podra a titulo de marido acusar a
un tercero, porque esta causa no va comprendida en
elnimero de las demas.

7.- MARCIANO:; Instituta, libro X.- Si contra el
Senadoconsulto tomo uno por mujer a su pupila, éste
no es matrimonio, y puede ser acusado de adulterio el
que fue su tutor o curador, y la tomo por mujer antes
de los veintiséis afios, no habiendo sido prometida, o
destinada, o nombrada como esposa por el padre en
el testamento.

§ L- En el libro segundo de los adulterios, de
Papiniano, observa Marcelo: la acusacion comun de
incesto puede ser intentada contra los dos al mismo
tiempo.

8.- PAPINIANO; De los Adulterios, libro II.- El
que a sabiendas hubiere facilitado su casa, para que
se cometiera estupro o adulterio con una madre de
familia, que era de otro, o con un vardn, o realizare
ganancia con el adulterio de su propia mujer, es
castigado, de cualquier condicion que sea, como
adultero.

§ L.- Es evidente que con la denominacion de casa
se significa también la habitacion.

9.- ULPIANO; De los Adulterios, libro IV. -
También, si alguien hubiese facilitado la casa de un
amigo, seraresponsable.

§ 1.- Mas también debe ser comprendido, si uno
hubiese facilitado que se cometa estupro en un
campo o en un bafio.

§ 2.- Pero también si hubieren acostumbrado a
reunirse en alguna casa para tratar de adulterio,
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nihil fuerit admissum, verum tamen videtur is do-
mum suam, ut stuprum adulteriumve committeretur,
praebuisse, quia sine colloquio illo adulterium non
committeretur.

10.- PAPINIANUS; libro II de Adulteriis.- Mater
autem familias significatur non tantum nupta, sed
etiam vidua.

§ 1.- Mulieres quoque hoc capite legis, quod
domum praebuerunt vel pro comperto stupro aliquid
acceperunt, tenentur.

§ 2.-Mulier, quae evitandae poenae adulterii gratia
lenocinium fecerit aut operas suas in scaenam
locavit, adulterii accusari damnarique ex Senatus-
consulto potest.

11.- IDEM; libro singulari de Adulteriis.- Miles,
qui cum adultero uxoris suae pactus est, solvi sacra-
mento deportarique debet.

§ 1.- Militem, qui sororis filiam in contubernio
habuit, licet non in matrimonium, adulterii poena
teneri rectius dicetur.

§ 2.- Ea, quae inter reas adulterii recepta esset,
absens defendi non potest.

§ 3.- Socer, cum nurum adulterii accusaturum se
libellis Praesidi datis testatus fuisset, maluit
accusatione desistere et lucrum ex dote magis petere.
quaeritur, an huiusmodi commentum eius admitti
existimes. Respondit: turpissimo exemplo is, qui
nurum suam accusare instituisset, postea desistere
maluit contentus lucrum ex dote retinere tamquam
culpa mulieris dirempto matrimonio: quare non
inique repelletur, qui commodum dotis vindictae
domus suae praeponere non erubuit.
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arrangements to commit adultery, even if it was not
committed in that place, still, the owner is considered
to have lent his house for the commission of
debauchery or adultery, because these offences
would not have been perpetrated if these meetings
had not taken place.

10.- PAPINIANUS; On Adultery, Book II- A
matron means not only a married woman, but also a
widow.

§ 1.- Women who lend their houses, or have
received any compensation for debauchery which
they have committed, are also liable under this
Section ofthe law.

§ 2.- A woman who gratuitously acts as a bawd for
the purpose of avoiding the penalty for adultery, or
hires her services to appear in the theatre, can be
accused and convicted of adultery under the Decree
ofthe Senate.

11.- THE SAME; On Adultery.- A soldier who has
compromised with the seducer of his wife should be
released from his oath, and be deported.

§ 1.-Ithas very properly been decided that a soldier
who lives in concubinage with his sister's daughter,
although this is not marriage, will be liable to
punishment for adultery.

§ 2.- A woman who is classed among those who
have committed adultery cannot be defended in court
while she is absent.

§ 3.- A father-in-law who, in a written accusation
filed with the Governor, stated that he accused his
daughter-in-law of adultery, preferred to abandon the
accusation and obtain her dowry. The question arises
whether you think that a scheme of this kind should
be permitted. The answer was, that it is a very
dishonorable example for a person, after he has
brought an accusation against his daughter-in-law, to
desire to abandon it, and remain content with the
profit obtained from her dowry, as the marriage was
dissolved through the fault of the woman. Wherefore
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aunque en este lugar no se hubiere cometido
ninguno, se considera, sin embargo, que éste prestd
su casa para que se cometiera estupro o adulterio,
porque sin aquel coloquio no se habria cometido el
adulterio.

10.- PAPINIANO:; De los Adulterios, libro I1.- Mas
se dice madre de familia no solamente a la casada
sino también a la viuda.

§ 1.- Por este capitulo de la ley son responsables
también las mujeres, porque hubieron facilitado
casa, o porque recibieron alguna cosa por el estupro
que se descubrio.

§ 2.- La mujer que para evitar la pena de adulterio
hubiere cometido lenocinio, o arrendd sus servicios
para el teatro, puede ser acusada y condenada por
adulterio en virtud de un Senadoconsulto.

11. -EL MISMO;, De los Adulterios, libro unico.-
El militar, que pacto con el adultero de su mujer debe
ser desligado de su juramento y deportado.

§ 1.- Con mas razon se dira que esté sujeto a la pena
de adulterio el militar que tuvo en contubernio,
aunque no en matrimonio, a la hija de su hermana.

§ 2.- La que fue contada entre las reos de adulterio,
no puede ser defendida estando ausente.

§ 3.-Un suegro, habiendo manifestado, entregando
los libelos al Presidente, que queria acusar de
adulterio a su nuera, prefiri6 desistir de la acusacion,
y pedir el lucro de la dote; se pregunta si crees que se
admita semejante ficcidn suya. Respondio: es de
muy torpe ejemplo que el que hubiese determinado
acusar a su nuera, haya, preferido después desistir,
contentandose con retener el lucro de la dote, como si
el matrimonio se hubiese disuelto por culpa de la
mujer; por lo cual, no sin justicia sera repelido el que
no se ruborizd en anteponer el beneficio de la dote a
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§ 4.- Adulterii reum intra quinque annos continuos
a die criminis admissi defuncta quoque muliere
postulari posse palam est.

§ 5.- Quidam accusare volebat adulterii mulierem
et postulabat, ne sibi computarentur dies, quos in
custodiam fecisset: me hoc admittente exstitit qui
mihi contradiceret. Cuius opinionem an tu probes,
rogo maturius mihi scribas. Respondit: opinionem
tuam et verba legis et sententia adiuvant, cui placuit
utiles dies accusatori computandos esse, id est quibus
potuit accusationis sollemnia implere. Quare sine
dubio dies, quibus quis in custodia fuit, extra
computationem utilium dierum existimanti tibi
constitutos contradici non debuit.

§ 6.- Sexaginta dies, qui marito accusanti utiles
computantur, feriatis quoque diebus, si modo
facultatem Praesidis adeundi accusator habuit,
numerari certum est, quoniam de plano quoque
libellus dari potest. Quod privilegium si amisit, non
prohibetur intra alios quattuor menses querellam
suam apud iudicem deferre.

§ 7.- Quaerebatur, an iure mariti possit accusare vir
eam feminam, quae, cum ei desponsa fuisset, alii in
matrimonium a patre fuisset tradita. Respondit:
novam rem instituere huiusmodi accusatorem
existimo, qui adulterii crimen obicere desiderat
propter hoc tantum, quod priori sibi desponsa puella
a patre in matrimonium alii fuerit tradita.

§ 8.- Defuncto marito adulterii rea mulier postu-
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he will not be unjustly barred who was not ashamed
to prefer the advantage of the dowry to avenging the
honor of his house.

§ 4.- Itis clear that anyone guilty of adultery can be
prosecuted within five years from the time when the
crime was committed, even though the woman
should be dead.

§ 5.- A certain person desired to accuse a woman of
adultery, and asked that the days which he had passed
in prison should not be counted against him. I, having
agreed to this, another contradicted me; and, if you
approve of his opinion, I ask you to write to me after
careful consideration of the question. The answer
was, that both the terms and the intention of the law
sustain your conclusion; for it has been decided that
only available days should be counted against the
accuser, that is to say, those in which he can comply
with the formalities required by the accusation.
Therefore, undoubtedly, when you hold that the days
during which the complainant was in prison are not to
be included among those available days, no reason
exists for opposing your opinion.

§ 6.- The sixty days that are counted as available
and in which the husband can bring the accusation
certainly include festivals, provided the accuser has
the power of appearing before the Governor, because
the information can be given to the latter even when
he is not on the bench. If, however, he has lost this
privilege, he is not prevented from filing his
complaint with the judge during the other four
months.

§ 7.- The question arose whether a man could, by
the right of a husband, accuse a woman who had been
betrothed to him, and had afterwards been given in
marriage by her father to another. The answer was, |
think, that the accuser, in a case of this kind, institutes
a new proceeding when he desires to bring a charge
of adultery, for this reason only, that the girl who had
been betrothed to him was afterwards given by her
father in marriage to another.

§ 8.- A woman can be prosecuted for adultery after
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la vindicta de su propia casa.

§ 4.- Es evidente, que el reo de adulterio puede ser
acusado dentro de cinco afios continuados desde el
dia en que se cometio el delito, aun habiendo falle-
cido lamujer. .

§ 5.- Uno queria acusar de adulterio a su mujer, y
pedia que no se le computasen los dias que habia
estado preso; habiéndole yo admitido esto, hubo
quien me contradijo; te ruego que reflexivamente me
escribas si ti apruebas la opinion de este. Respondio:
asi la letra como el espiritu de la ley favorecen tu
opinién, pues aquella quiso que al acusador se le
hubieran de computar dias utiles, esto es, aquellos en
los que pudo llenar las formalidades de la acusacion;
por lo cual, sin duda que no se te debid contradecir al
estimar ti que los dias que uno estuvo preso se
hallaban fuera de la computacion de los dias utiles.

§ 6.- Es cierto que los sesenta dias ttiles, que se le
computan al marido para acusar, se cuentan también
con los dias feriados, si el acusador tuvo posibilidad
de dirigirse al Presidente, porque el libelo puede ser
presentado también de plano; y si perdid este
privilegio, no se le prohibe que deduzca su querella
ante el juez dentro de otros cuatro meses.

§ 7.- Se preguntaba, si con el derecho de marido
podriaun hombre acusar ala mujer, que, habiéndose
desposado con ¢l, hubiese sido dada por el padre en
matrimonio a otro. Respondio: estimo que plantea
una cuestion nueva este acusador, que desea imputar
el delito de adulterio solamente porque la doncella
desposada antes con €] hubiere sido dada por su padre
aotro en matrimonio.

§ 8.- Fallecido el marido, la mujer puede ser
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latur.

§ 9.- Quae propter impuberem filium wvult
dilatationem ab accusatore impetrare: an debeat
audiri? Respondi: non videtur mihi confugere ea
mulier ad iustam defensionem, quae aetatem filii
praetendit ad eludendam legitimam accusationem:
nam non utique crimen adulterii, quod mulieri
obicitur, infanti praeiudicat, cum possit et illa
adultera esse et impubes defunctum patrem habuisse.

§ 10.- Volenti mihi ream adulterii postulare eam,
quae post commissum adulterium in eodem
matrimonio perseveraverit, contradictum est.
quaero, an iuste responsum sit. Respondit: ignorare
non debuisti durante eo matrimonio, in quo
adulterium dicitur esse commissum, non posse
mulierem ream adulterii fieri: sed nec adulterum
interim accusari posse.

§ 11.- Licet ei mulier, qui in suspicionem adulterii
incidit, nupsisse dicatur, non ante accusari poterit,
quam adulter fuerit convictus: alioquin ad hoc vel
maxime viri confugient volentes bene concordatum
sequens matrimonium dirimere, ut dicant cum
adultero mulierem nuptias contraxisse.

§ 12.- Mulier cum absentem virum audisset vita
functum esse, alii se iunxit: mox maritus reversus est.
quaero, quid adversus eam mulierem statuendum sit.
Respondit tam iuris quam facti quaestionem moveri:
nam si longo tempore transacto sine ullius stupri
probatione falsis rumoribus inducta, quasi soluta
priore vinculo, legitimis nuptiis secundis iuncta est,
quod verisimile est deceptam eam fuisse nihil
vindicta dignum videri potest: quod si ficta mariti
mors argumentum faciendis nuptiis probabitur
praestitisse, cum hoc facto pudicitia laboretur,
vindicari debet pro admissi criminis qualitate.
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the death of her husband.

§ 9.- Should a woman who asks for delay on
account of the youth of her son obtain it from the
accuser, or ought she to be heard? I answered: This
woman does not seem to have a just defence who
offers the age of her son as a pretext for evading a
legal accusation. For the charge of adultery brought
against her does not prejudice the child, since she
herself may be an adulteress, and the child still have
the deceased for his father.

§ 10.- When I desired to accuse a woman of
adultery who, after having committed the offence,
continued in the same marital relation, my position
was disputed. I ask whether the opinion was correct.
The answer was: "You should not have been ignorant
that, during the marriage which existed when the
adultery was said to have been committed, the
woman could not have been prosecuted for adultery,
and that during this time the adulterer himself could
not have beenaccused."”

§ 11.- Although a woman may be alleged to have
married him with whom she is suspected of having
committed adultery, she cannot be accused before the
adulterer has been convicted. Otherwise, husbands
desiring to have marriages, which have subsequently
been contracted, annulled, would have recourse to
this pretext, and say that their wives had married men
with whom they had committed adultery.

§ 12.- A woman, having heard that her absent
husband was dead, married another, and her first
husband afterwards returned. I ask, what should be
decided with reference to this woman ? The answer
was that the question is one of law and not of fact; for
if a long time had elapsed without any proof of
debauchery having been made, and the woman,
having been induced by false rumors, and, as it were,
released from her former tie, married a second time in
accordance with law, as it is probable that she was
deceived, and she can be held to have done nothing
deserving of punishment. If, however, it is
established that the supposed death of her husband
furnished an inducement for her marrying a second
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acusada de adulterio.

§ 9.- {Debe ser oida la que por razon de tener un
hijo impubero quiere impetrar del acusado dilacion?
Respondi: no me parece que se ampara en legitima
defensa la mujer que alega la edad de su hijo para
eludir legitima acusacion; porque ciertamente que el
delito de adulterio, que se le imputa a la mujer, no le
perjudica al que esta en la infancia, porque puede ser
ella adultera, y haber tenido el impubero como padre
al difunto.

§ 10.- Se me contradijo al querer yo acusar como a
reo de adulterio a la que después de cometido el
adulterio continué en el mismo matrimonio;
pregunto, si se me respondid con justicia. Respondio:
no debiste ignorar que, durante el matrimonio en que
se dice que se cometio el adulterio, no podia la mujer
ser hecha reo de adulterio, y que entretanto tampoco
podia ser acusado el adultero.

§ 11.- Aunque se diga que la mujer se casé con el
que incurri6 en sospecha de adulterio, no podra ser
acusada antes que haya sido convicto el adtltero; de
otra suerte, los maridos recurririan principalmente a
esto, al querer disolver el siguiente matrimonio bien
armonizado, diciendo que la mujer contrajo nupcias
con el adultero.

§ 12.- Una mujer, habiendo oido que habia
fallecido su marido que estaba ausente, se casd con
otro, y después volvid el marido; pregunto, qué se
habra de determinar contra esta mujer. Respondio,
que se promovia una cuestion tanto de derecho,
corno de hecho; porque si habiendo transcurrido
largo tiempo sin que se haya probado estupro alguno,
inducida por falsos rumores, como desligada del
primer vinculo se casd en segundas legitimas
nupcias, como quiera que es verosimil que haya sido
engafiada, puede considerarse que no hay nada digno
de castigo; pero si se probara que la fingida muerte
del marido dio pretexto para celebrar las nupcias,
como con este hecho padece su honestidad, debe ser
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§ 13.- Ream adulterii uxorem duxi: eam damnatam
mox repudiavi. quaero, an causam discidii
praestitisse videor. Respondit: cum per legem Iuliam
huiusmodi uxorem retinere prohibearis, non videri
causam te discidii praestitisse palam est. Quare ita
ius tractabitur quasi culpa mulieris facto divortio.

12.- ULPIANUS; libro I, de Adulteriis.- Haec
verba legis "ne quis posthac stuprum adulterium
facito sciens dolo malo" et ad eum, qui suasit, et ad
eum, qui stuprum vel adulterium intulit, pertinent.

13.- IDEM; libro 1I, de Adulteriis.- Si uxor non
fuerit in adulterio, concubina tamen fuit, iure quidem
mariti accusare eam non poterit, quae uxor non fuit,
iure tamen extranei accusationem instituere non
prohibebitur, si modo ea sit, quae in concubinatum se
dando matronae nomen non amisit, ut puta quae
patroni concubina fuit.

§ 1.- Plane sive iusta uxor fuit sive iniusta,
accusationem instituere vir poterit: nam et sextus
Cacecilius ait, haec lex ad omnia matrimonia pertinet,
et illud Homericum adfert: nec enim soli, inquit,
Atridae uxores suas amant.

§ 2.- Sed et in ea uxore potest maritus adulterium
vindicare, quae volgaris fuerit, quamvis, si vidua
esset, impune in ea stuprum committeretur.

§ 3.- Divi Severus et Antoninus rescripserunt etiam
in sponsa hoc idem vindicandum, quia neque matri-
monium qualecumque nec spem matrimonii violare
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time, as her chastity is affected by this fact, she
should be punished in proportion to the character of
the offence.

§ 13.- I married a woman accused of adultery, and,
as soon as she was convicted, I repudiated her. I ask
whether I should be considered to have furnished the
cause of the separation. The answer was that, since by
the Julian Law you are prohibited from keeping a
wife of this kind, it is clear that you should not be
considered to have furnished the cause for the
separation. Therefore, the law will be applied just as
if a divorce had taken place through the fault of the
woman.

12.- ULPIANIANUS; On Adultery, Book II.-
These words of the law, namely, "In order that no one
may, knowingly and fraudulently, commit
debauchery or adultery," are applicable both to him
who advised it, and to him who committed the act of
debauchery or adultery.

13.- THE SAME; On Adultery, Book II.- Where a
wife did not commit adultery, but a concubine did,
the husband cannot accuse her as such, because she is
not his wife; still, he is not prohibited by law from
bringing an accusation as a stranger, provided that
she, in giving herself as a concubine, did not forfeit
the name of a matron, as, for instance, a woman who
had been the concubine of her patron.

§ 1.- It is clear that, whether the woman is a lawful
wife or not, her husband can bring the accusation
against her; for Sextus Caecilius states that this law is
applicable to all marriages; and he quotes the passage
from Homer where he says the Atrides are not the
only ones who love their wives.

§ 2.- A husband can prosecute his wife for adultery
when she has committed it publicly, although if she
were a widow, debauchery could be committed by
her with impunity.

§ 3.- The Divine Severus and Antoninus stated in a
Rescript, that this offence could even be prosecuted
in the case of a woman who was betrothed, because
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castigada segtin la calidad de su delito.

§ 13.- Tomé por mujer a una reo de adulterio;
condenada ella después la repudié; pregunto, ;se
considera que di causa para el divorcio? Respondio:
como por la ley Julia te esta prohibido retener a esta
mujer, es evidente que no se considera que diste
causa para el divorcio; por lo cual el derecho se
determinara del mismo modo que si se hubiese hecho
el divorcio por culpa de lamujer.

12.- ULPIANO; De los Adulterios, libro I.- Estas
palabras de la ley: «En lo sucesivo no cometa nadie
«a sabiendas, con dolo malo, estupro o adulterioy, se
refieren asi al que lo aconsejo, como al que cometid
el estupro o el adulterio.'

13.- EL MISMO; De los Adulterios, libro II.- Si la
mujer no hubiere cometido adulterio, sino que fue
concubina, ciertamente que no podra uno acusar con
derecho de marido a la que no fue su mujer; pero no
se le prohibira que con el derecho de un extrafio
entable la acusacion, si ella fuera tal, que dandose en
concubinato no perdié el nombre de matrona, por
ejemplo, la que fue concubina, de su patrono.

§ 1.- Mas ya si fue mujer legitima, ya si ilegitima,
podra el marido entablar la acusacion; porque
también Sexto Cecilio dice: esta ley se refiere a todos
los matrimonios; y cita aquel verso de Homero que
dice: «Pues no solos los Atridas aman a sus mujeres».

§ 2.- Mas el marido puede vindicar el adulterio
también en aquella mujer que fuere del vulgo,
aunque, si fuese viuda, impunemente se cometeria en
ellael estupro.

§ 3.- Los Divinos Severo y Antonino respondieron
por rescripto, que también esto mismo se ha de
vindicar tratandose de la esposa, porque no esta
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permittitur.

§ 4.- Sed et si ea sit mulier, cum qua incestum
commissum est, vel ea, quae, quamvis uxoris animo
haberetur, uxor tamen esse non potest, dicendum est
iure mariti accusare eam non posse, iure extranei
posse.

§ 5.- Tudex adulterii ante oculos habere debet in
inquirere, an maritus pudice vivens mulieri quoque
bonos mores colendi auctor fuerit: periniquum enim
videtur esse, ut pudicitiam vir ab uxore exigat, quam
ipse non exhibeat: quae res potest et virum damnare,
non rem ob compensationem mutui criminis inter
utrosque communicare.

§ 6.- Si quis uxorem suam velit accusare dicatque
eam adulterium commisisse antequam sibi nuberet,
fure viri accusationem instituere non poterit, quia
non, cum ei nupta est, adulterium commisit. Quod et
in concubina dici potest, quam uxorem quis postea
habuit, vel in filia familias, cuius coniunctioni pater
postea concessit.

§ 7.- Si quis plane uxorem suam, cum apud hostes
esset, adulterium commisisse arguat, benignius
dicetur posse eum accusare iure viri: sed ita demum
adulterium maritus vindicabit, si vim hostium passa
non est: ceterum quae vim patitur, non est in ea causa,
ut adulterii vel stupri damnetur.

§ 8.- Si minor duodecim annis in domum deducta
adulterium commiserit, mox apud eum aetatem
excesserit coeperitque esse uxor, non poterit iure viri
accusari ex eo adulterio, quod ante aetatem nupta
commisit, sed vel quasi sponsa poterit accusari ex
Rescripto Divi Severi, quod supra relatum est.
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she is not permitted to violate any marriage whatever,
nor even the hope of matrimony.

§ 4.- Where, however, she is a person with whom
incest has been committed, or a woman who is kept as
awife, but still cannot be one in reality, it must be said
that the husband cannot, as such, accuse her, but he
cando so as a stranger.

§ 5.- The judge who has jurisdiction of adultery
must have before his eyes, and investigate whether
the husband, living modestly, has afforded his wife
the opportunity of having good morals; for it would
be considered extremely unjust for the husband to
require chastity for his wife, which he himself does
not practice. This, indeed, may condemn the
husband, but cannot afford a set-off for mutual crime
when committed by both parties.

§ 6.- If anyone wishes to accuse his wife, and
alleges that she committed adultery before he
married her, he cannot bring the accusation by his
right as a husband, because she did not commit
adultery while she was married to him. This can also
be said with reference to a concubine whom the man
who kept her subsequently married; or with reference
to a daughter under paternal control, to whose union
her father afterwards gave his consent.

§ 7.- If anyone should openly accuse his wife of
having committed adultery, while he was a prisoner
in the hands of the enemy, it would be more indulgent
to hold that he can accuse her by the right of a
husband; but her husband cannot prosecute her for
adultery, if she suffered violence from the enemy. For
anyone who is violated cannot be convicted of
adultery or fornication on this account.

§ 8.- Where a girl, less than twelve years old,
brought into the house of her husband, commits
adultery, and afterwards remains with him until she
has passed that age, and begins to be his wife; she
cannot be accused of adultery by her husband, for the
reason that she committed it before reaching the
marriageable age; but, according to a Rescript of the
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permitido violar un matrimonio cualquiera, ni la
esperanza de matrimonio.

§ 4.- Pero si la mujer fuera una con la que se
cometid incesto, o una que, aunque fuese tenida con
afecto de mujer propia, no puede, sin embargo, ser
mujer, se ha de decir, que no puede acusarla con el
derecho de marido, pero que puede con el derecho
que un extrafio.

§ 5.- El juez del adulterio debe tener presente, e
inquirir, si el marido, viviendo pudicamente, procurd
también que la mujer cultivase las buenas
costumbres; porque parece que es muy injusto que el
marido le exija a la mujer honestidad, de que ¢l
mismo no dé muestras; lo cual puede condenar
también al marido, sin que la cosa se haga comtn a
ambos por la compensacion de mutuo delito.

§ 6.- Si alguno quisiera acusar a su propia mujer, y
dijera que ella cometi6 adulterio antes que se casara
con €1, no podra entablar la acusacion con derecho de
marido, porque no cometié el adulterio cuando
estaba casada con él. Lo que se puede decir también
respecto a la concubina, que uno tuvo después como
mujer, o en cuanto a la hija de familia, cuya union
concedi6 después el padre.

§ 7.- Ciertamente que si alguno acusara a su mujer
por haber cometido adulterio cuando estaba en poder
de los enemigos, se dira por benignidad que puede él
acusarla con derecho de marido; pero el marido
vengara el adulterio, solamente si ella no hubiese
sufrido violencia de los enemigos; mas la que sufre
violencia no esta en el caso de que sea condenada por
adulterio o estupro.

§ 8 - Si la menor de doce afios que uno habia
llevado a su casa hubiere cometido adulterio, y
después hubiere pasado de esta edad estando en
poder de €1, y hubiere comenzado a ser su mujer, no
podra ser acusada con derecho de marido por el
adulterio que cometid estando casada antes de la
edad, pero podra ser acusada como esposa en virtud
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§ 9.- Sed et si qua repudiata, mox reducta sit non
quasi eodem matrimonio durante, sed quasi alio
interposito, videndum est, an ex delicto, quod in
priore matrimonio admisit, accusari possit. Et puto
non posse: abolevit enim prioris matrimonii delicta
reducendo eam.

§ 10.- Idem dicendum est, si stupri velit accusare
eam quam postea duxit uxorem: sero enim accusat
mores, quos uxorem ducendo probavit.

14.- SCAEVOLA; libro 1V, Regularum.- 1s, cuius
ope consilio dolo malo factum est, ut vir feminave in
adulterio deprehensi pecunia aliave qua pactione se
redimerent, eadem poena damnatur, quae constituta
estin eos, qui lenocinii crimine damnantur.

§ 1.-Si vir infamandae uxoris suae causa adulterum
subiecerit, ut ipse deprehenderet, et vir et mulier
adulterii crimine tenentur ex Senatusconsulto de ea
re facto.

§ 2.- Marito primum, vel patri eam filiam quam in
potestate habet, intra dies sexaginta divortii accusare
permittitur nec ulli alii intra id tempus agendi po-
testas datur: ultra eos dies neutrius voluntas
expectatur.

§ 3.- Ture mariti qui accusant, calumniae periculum
non evitant.

15.- ULPIANUS; libro II, de Adulteriis.- Si
maritus sit in magistratu, potest praeveniri a patre:
atquin non oportet. Et putat Pomponius debere dici,
quoad maritus magistratum gerit, patris quoque
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Divine Severus, which is mentioned above, she can
be accused as having been betrothed.

§ 9.- If a woman who has been repudiated should
afterwards be taken back by her husband, not in order
to continue the first marriage, but under another
which has taken place, let us see whether she can be
accused of the crime which she committed during her
first marriage. I think that she cannot be, for her
husband, by taking her back, has done away with all
the crimes of the first marriage.

§ 10.- The same rule must be adopted, if he desires
to accuse of fornication the woman whom he
afterwards married; for he is too late when he bases
his accusation on conduct which he approved by
marrying her.

14.- SCAEVOLA; Rules, Book 1IV.- He who, by
aid, advice, or fraud, causes a man or a woman who
has been taken in adultery to be released, either in
consideration of the payment of money, or on
account of any kind of an agreement, shall suffer the
same penalty which is imposed upon those convicted
ofthe crime of pandering.

§ 1.- If a husband, for the purpose of defaming his
wife, provides her with an adulterer, in order that he
may catch them, both the husband and the wife are
guilty of the crime of adultery, according to a decree
ofthe Senate enacted with reference to this subject.

§ 2.- The husband, in the first place, or the father,
who has his daughter under his control, is permitted
to bring an accusation within sixty days of the
divorce, and the power to do this is not granted to
anyone else within that time, and, after it has elapsed,
the desire of either party will not be considered.

§ 3.- Those who prosecute by the right of a husband
are not free from the risk of false accusation.

15.- ULPIANUS; On Adultery, Book II.- If the
husband is a magistrate, the father can precede him in
bringing the accusation, but it is not necessary for
him to do so. Pomponius thinks that it should be held
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del rescripto del Divino Severo, que antes se men-
ciond.

§ 9.- Pero si una repudiada fuese tomada después
otra vez por mujer, no como durando el mismo
matrimonio, sino como si se hubiera celebrado otro,
se ha de ver, si podra ser acusada por el delito que
cometié en el primer matrimonio. Y opino que no
puede serlo; porque el marido extinguid los delitos
del primer matrimonio volviéndola a tomar por
mujer.

§ 10.- Lo mismo se ha de decir, si quisiera acusar
de estupro a la que después tomo por mujer, porque
tardiamente acusa las costumbres que aprobd to-
mandola por mujer.

14.- SCEVOLA; Reglas, libro IV.- Aquel por
cuyo auxilio, o consejo, se hizo con dolo malo que el
marido o la mujer sorprendidos en adulterio se
redimiesen por dinero o con algin otro pacto, es
condenado a la misma pena que se establecié contra
los que son condenados por el delito de lenocinio.

§ 1.- Si para infamar a su mujer hubiere el marido
introducido al adultero, para sorprenderlo ¢l mismo,
asi el marido como la mujer son responsables del
delito de adulterio en virtud del Senadoconsulto dado
sobre este particular.

§ 2.- Primeramente se le permite al marido acusar a
lamujer, o al padre, si ella es hijaa la que tiene bajo su
potestad, dentro de los sesenta dias del divorcio, y a
ningun otro se le da facultad para acusarla dentro de
este tiempo, y transcurridos estos dias no se espera a
la voluntad del uno ni del otro.

§ 3.- Los que acusan con derecho de marido no
evitan laresponsabilidad de su calumnia.

15.- ULPIANO; De los Adulterios, libro II.- Si el
marido se hallara en la magistratura, puede ser
precedido por el padre, aunque no es conveniente; y
opina Pomponio, que se debe decir, que mientras el
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accusationem impediendam, ne praeripiatur marito
ius, quod cum eo aequale habet; igitur non cedent
sexaginta dies patri, cum accusare non potest.

§ 1.- Legis Iuliae de adulteriis capite septimo ita
cavetur: "ne quis inter reos referat eum, qui tum sine
detrectatione rei publicae causa aberit": neque enim
aequum visum est absentem rei publicae causa inter
reos referri, dum rei publicae operatur.

§ 2.- Necessario adicitur "sine detrectatione": ce-
terum si quis evitandi criminis id egit, ut rei publicae
causa abesset, nihil illi commentum hoc proficiat.

§ 3.- Quod si quis praesens sit, vice tamen absentis
habetur (ut puta qui in vigilibus vel urbanis castris
militat), dicendum est deferri hunc posse: neque
enim laborare habet, ut se repraesentet.

§ 4.- Et generaliter dicendum est eorum demum
absentiam excusatam esse, qui in alia provincia rei
publicae causa absunt, quam in ea in qua deferuntur.
Proinde si quis in provincia, in qua agit, adulterium
commiserit, accusari poterit, nisi sit ea persona, quae
ad Praesidis cognitionem non pertinet.

§ 5.- Si negaverint se pater et maritus accusaturos
intra diem sexagensimum, an statim incipiant
tempora extranco cedere? Et primus Pomponius
putat admitti ad accusationem extraneum posse
statim atque isti negaverint. Cui adsentiendum puto:
fortius enim dicitur eum, qui se negaverit acturum,
postea non audiendum.
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that, as long as the husband retains his office, action
by the father should be prevented, to avoid depriving
the husband of a right to which he also is entitled.
Therefore the sixty days do not run against the father,
as he cannot bring the accusation.

§ 1.- It is provided by the Seventh Section of the
Julian Law with reference to Adultery, that no one
can include in the number of accused persons anyone
who is absent on business for the State, without
invalidating the judgment. For it does not seem just
for a person who is absent on public business to be
numbered among the accused, when he is in the
employ of the government.

§ 2.- It is necessary to add, "without invalidating
the judgment." But if anyone should be absent on
public business, for the purpose of avoiding
prosecution, this pretext will not be of any advantage
to him.

§ 3.- If, however, anyone is present who still is
considered absent, for instance, a person who
belongs to the night-watch, or who is serving as a
soldier in the city camps, it must be said that he
cannot be accused, for he is not compelled to trouble
himself'to appear.

§ 4.- Generally speaking, it should be held that only
the absence of those is excusable who are in another
province of the country than that in which they are
accused. Hence, if anyone commits adultery in a
province in which he is employed, he can be accused
there, unless he is a person over whom the Governor
has no jurisdiction.

§ 5.- If the father and the husband fail to accuse the
woman within sixty days, will the time immediately
begin to run in favor of a stranger ? Pomponius thinks
that a stranger can be permitted to bring the
accusation as soon as the others have refused to do so.
I think that his opinion should be adopted, for it can
be said even more decidedly that he who has stated
that he will not bring the accusation ought not
afterwards to be heard.
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marido desempefia la magistratura se ha de impedir
también la acusacion del padre, para que no se le
arrebate al marido el derecho igual que tiene con él;
asi, pues, no correran para el padre los sesenta dias,
cuando no puede acusar.

§ L.- En el capitulo séptimo de la ley Julia sobre los
,adulterios se dispone asi: «Nadie comprenda entre
los reos al que sin fraude estuviere a la sazén ausente
por causa de la reptblica»; porque no parecid justo
que el ausente por causa de la republica fuera
comprendido entre los reos mientras sirve a la
republica.

§ 2.- Por necesidad se afiade: «sin fraude»; pero si
para evitar la acusacion criminal hizo de modo que
estuviese ausente por causa de la reptblica, de nada
le aprovechara esta ficcion.

§ 3.- Pero si alguno estuviera presente, mas es
tenido como ausente, por ejemplo, el que milita entre
los vigilantes o en las milicias urbanas, se ha de decir,
que puede ser delatado; porque no tiene que sufrir
molestia para presentarse.

§ 4.- Y en general se ha de decir, que solamente se
excusd la ausencia de los que por causa de la
republica estan ausentes en otra provincia distinta de
aquella en que son delatados. Por consiguiente, si
alguno hubiere cometido adulterio en la provincia en
que vive, podra ser acusado, a no ser que sea persona
queno estésujetaa la Jurisdiccion del Presidente.

§ 5.- Si el padre y el marido dijeren que ellos no
acusaran dentro de los sesenta dias, ;jcomenzara a
correr desde luego el término para un extrafio? Y
Pomponio es el primero que piensa que el extrafo
puede ser admitido a la acusacion inmediatamente
que aquéllos hubieren dicho que no acusarian; a lo
cual creo que se ha de asentir; porque con mas razon
se dice que el que hubiere, manifestado que no
ejercitara laaccion no ha de ser oido después.
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§ 6.- Lex Iulia de adulteriis specialiter quosdam
adulterii accusare prohibet, ut minorem annis viginti
quinque: nec enim visus est idoneus accusator, qui
nondum robustae aetatis est. Quod ita verum est, si
non matrimonii sui iniuriam exequatur: ceterum si
suum matrimonium vindicare velit, quamvis iure
extranei ad accusationem veniat, tamen audietur: nec
enim ulla praescriptio obicitur suam iniuriam
vindicanti. Sane si iuvenali facilitate ductus vel etiam
fervore aetatis accensus ad accusationem prosilit,
accusanti ei non facile calumniae poena irrogabitur.
Minorem viginti quinque annis etiam eum acci-
pimus, qui vicensimum quintum annum aetatis agit.

§ 7.- Praescriptiones, quae obici solent accusan-
tibus adulterii, ante solent tractari, quam quis inter
reos recipiatur: ceterum posteaquam semel receptus
est, non potest praescriptionem obicere.

§ 8.- Si in viduitate mulier perseverat, in accu-
satoris est arbitrio, a quo velit incipere, utrum ab
adultero an ab adultera.

§ 9.- Si quis et adulterum et adulteram simul
detulit, nihil agit poteritque, quasi neutrum detulerit,
rursus a quo velit initium facere, quia nihil agit prima
delatione.

16.- IDEM; libro I, de Adulteriis.- Qui uxori
repudium miserit, postea denuntiare, ne Seio
nuberet, et, si denuntiaverit, et ab ea incipere potest.

17.- IDEM; libro II, ad legem Iuliam de
Adulteriis.- Denuntiasse qualiter accipiamus, utrum
ad iudicem an vero simpliciter? Ego, etsi non de-
nuntiavit ad iudicem, sufficere credo, si adulterii se
acturum denuntiaverit.
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§ 6.- The Julian Law relating to Adultery especially
prohibits accusation by certain persons, as, for
instance, by a minor of twenty-five years of age, for
an accuser is not considered capable who is not yet of
mature age. This is correct, if he does not prosecute
an injury to his own marriage. But if he desires to
vindicate the honor of his own marriage, although he
may bring the accusation by the right of a stranger, he
should still be heard; for no prescription ought to bar
anyone who avenges his own injury. And, indeed, if
induced by the alacrity of youth, or inflamed by the
fervor of maturity, he hastens to bring the accusation,
the penalty for malicious prosecution will not hastily
be inflicted upon him. We understand a minor of
twenty-five years of age to be one who is in his
twenty-fifth year.

§ 7.- The prescriptions which it is customary to
introduce against persons bringing the accusation of
adultery are usually discussed before the party
implicated has been included in the number of those
accused, but when this once has taken place, he
cannot plead prescription.

§ 8.- If a woman remains in widowhood, the
accuser has the right to begin with either party he
wishes, with the adulterer or the adulteress.

§ 9.- If anyone accuses the adulterer and the
adulteress at the same time, the accusation is void,
and he can begin again with either party whom he
may select, just as if he had accused neither, because
the firstaccusation is of no force or effect.

16.- THE SAME; On Adultery, Book I.- Anyone
who has served notice of repudiation upon his wife
can also notify her not to marry Seius, and if he has
notified her, he can begin with her.

17.- THE SAME; On the Julian Law Relating to
Adultery, Book II.- What should we understand the
term "notify" to mean? Does it mean an application to
the court, or merely an ordinary notice? I think that if
application is not made to the court, it will be
sufficient for him to state that he is about to bring an
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§ 6.- La ley Julia sobre los adulterios prohibe
especialmente que algunos acusen de adulterio por
ejemplo, el menor de veinticinco afios; porque no fue
considerado acusador idoneo el que no es de edad
completa. Lo que es asi verdad, si no persiguiera
injuria de su propio matrimonio; pero si quisiera
vindicar su matrimonio, aunque vaya a la acusacion
con el derecho de un extrafio, sera sin embargo, oida;
porque no se le opone ninguna excepcion al que
vindica su propia injuria. Mas si llevado por su
ligereza juvenil, o también si acalorado por el
ardimiento de la edad se lanz6 a la acusacion, no se le
impondra facilmente al acusar él la pena de
calumnia. Entendemos que es menor de veinticinco.
afios también el que se halla en el vigésimo quinto
aflo de suedad.

§ 7.- Las excepciones, que se suelen oponer a los
que acusan de adulterio, se suelen discutir antes que
alguien sea admitido entre los reos; pero después que
yauna vez fue admitido no puede oponer excepcion. .

§ 8.- Si la mujer persevera en la viudedad, esta al
arbitrio del acusador comenzar por el que quiera, o
por el adultero, o por la adultera.

§ 9.- Sialguno delat6 al mismo tiempo al adulteroy
a la adultera, no hace nada, y podra, como si no
hubiere delatado a ninguno de los dos, comenzar de
nuevo por el que quiera, porque nada hace con la
primera delacion.

16.- ELMISMO; De los Adulterios, libro I.- El que
le hubiere enviado el repudio a la mujer, puede
denunciarle a ésta que no se case con Seyo; y si se lo
hubiere denunciado, puede comenzar también por
ella.

17.- EL MISMO; Comentarios a la ley Julia sobre
los Adulterios, libro I1.- ;De qué modo entenderemos
que denuncid, acaso ante el juez, o simplemente? Yo
creo que basta también si no denunci6 ante el juez, si
hubiere denunciado que él acusara de adulterio.
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§ 1.- Quid ergo, si non quidem denuntiavit, verum
libellos accusatoris dedit, antequam nuberet, eaque,
cum id cognovisset, nupsit, vel ignorans? Puto non
videri ei denuntiatum, idcirco non posse accusatorem
ab eaincipere.

§ 2.- Quid ergo, si tantum denuntiavit, ne nuberet,
sed non addidit, quare, num recte nupsisse videatur?
Sed melius est illud sequi, ut eius denuntiatio
videatur electionem accusatori reservare, qui crimen
denuntiavit; omnino igitur si fecit adulterii criminis
commemorationem in denuntiatione, etsi iudicem
non monstravit, magis putamus mulierem, quasi
denuntiationem praecesserit, posse accusari.

§ 3.- Quid tamen si specialiter, cum quo adulterium
fecerit, denuntiationi complexus est, mox velit eam
ex alterius persona accusare? Magis est, ut non
debeat audiri: neque enim crimen quod denuntiavit
obicit.

§ 4.- Sed et si per procuratorem denuntiaverit, puto
posse eum accusationem si velit instituere suffi-
cereque procuratoris denuntiationem.

§ 5.- Ergo et si per actores denuntiaverit, id est per
servum dominus denuntiaverit, rata erit denuntiatio.

§ 6.- Quaeritur, an alius adulteram, alius adulterum
postulare possit, ut, quamvis ab eodem ambo simul
postulari non possint, a diversis tamen singuli
possint. Sed non ab re est hoc probare diversos accu-
satores admitti posse, dum, si ante denuntiationem
nupserit, prior mulier accusari non possit. Expectabit
igitur mulier sententiam de adultero latam: si
absolutus fuerit, mulier per eum vincet nec ultra
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accusation for adultery.

§ 1.- What then should be done, if he did not serve
notice, but filed a written accusation before the
woman married again; and she should marry,
whether he was aware of this fact, or did not know it?
I think that she should not be considered as notified,
and therefore that the accuser cannot begin with her.

§ 2.- But what if he only notified her not to marry,
but did not add why; shall she be considered to be
legally married? The better opinion is, to hold that the
notice seems to reserve the choice for the prosecutor
who brings the accusation. Therefore if he mentions
the crime of adultery in the notice, even if he did not
give the name of the judge, we think that the woman
canbe accused, justas ifthe notice had been served.

§ 3.- What, however, would be the result if, in the
notice, it was stated specifically with whom she had
committed adultery, and the complainant should
afterwards wish to accuse her of adultery with
someone else? The better opinion is, that he ought not
to be heard, for he does not bring the accusation for
the crime mentioned in the notice.

§ 4.- If, however, he serves notice by an agent, [
think that he can bring the accusation if he desires to
do so; and that the notice by the agent will be
sufficient.

§ 5.- Therefore, if he serves notice by his steward,
that is to say, if a master serves notice by his slave, it
will be valid.

§ 6.- The question arises whether one person can
prosecute the adulteress, and another the adulterer; so
that, although both cannot be prosecuted at the same
time by the same person, they can each be accused by
adifferent individual. It is not reasonable to adopt the
opinion that different accusers can be permitted to
prosecute, for if the woman should marry before
having been notified, she cannot be accused first;
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§ 1.- Luego ;qué se dira, si ciertamente no
denuncio, pero di6 los libelos acusatorios, antes que
ella se casara, y ella se cas6 sabiéndolo o igno-
randolo? Opino, que no se considera que a ella se le
hizo denuncia, y que, por lo tanto, no puede el
acusador comenzar por ella.

§ 2.- (Qué se dira, pues, si solamente le denuncio6
que no se casara, pero no afiadio por qué? ;Se
considera acaso que se casd bien? Pero es mejor
atenerse a que se considera que su denuncia le
reserva la eleccion al acusador, que denuncid el
delito; asi, pues, en todo caso si hizo en la denuncia
mencion del delito de adulterio, aunque no haya
designado el juez, creemos mas bien que puede ser
acusada la mujer, como si hubiere hecho preceder la
denuncia.

§ 3.- (Mas qué se dira, si en la denuncia se
comprendid especialmente a aquel con quien hubiere
cometido adulterio, y después quisiera acusarla par
razon de la persona de otro? Es mas cierto que no
debera ser oido, porque tampoco imputa el delito que
denuncid..

§ 4.-Mas aunque hubiere denunciado por medio de
procurador, opino que puede él entablar la acusacion
siquisiera, y que basta la denuncia del procurador..

§ 5.- Luego aunque hubiere hecho la denuncia por
medio de agentes, esto es, si el sefior hubiere hecho la
denuncia par medio de un esclavo, la denuncia sera
valida.

§ 6.- Se pregunta, si uno podria acusar a la adultera
y otro al adultero, de suerte que aunque los dos no
puedan ser acusados simultdneamente por uno
mismo, pueda serlo cada uno por otro distinto. Mas
no es fuera de propdsito aprobar que se pueden
admitir diversos acusadores, con tal que, si ella se
hubiere casado antes de la denuncia, no pueda ser
acusada la mujer la primera. Esperara, pues, la mujer
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accusari potest: si condemnatus fuerit, mulier non est
condemnata, sed aget causam suam, fortassis et
optinere vel gratia vel iustitia vel legis auxilio possit.
Quid enim, si adulter inimicitiis oppressus est vel
falsis argumentis testibusque subornatis apud
Praesidem gravatus, qui aut noluit aut non potuit
provocare, mulier vero iudicem religiosum sortita
pudicitiam suam defendet?

§ 7.- Sed si antequam condemnetur.

18.- MACER; libro I, de publicis Iudiccis.- Vel
antequam cum eo agi coepit,

19.- ULPIANUS; libro II, ad legem Iuliam de
Adulteriis.- Adulter diem suum obierit, constitutum
est etiam mortuo adultero sine praescriptione mu-
lierem posse accusari.

§ 1.- Sed et si non mors, sed poena alia reum
subtraxerit, adhuc dicimus posse ad mulierem veniri.

§ 2.- Si eo tempore, quo eligebatur reus, adultera
nupta non fuit, quo autem absolvatur, nupta inve-
nitur: dicendum est hanc absoluto quoque adultero
posse accusari, quia eo tempore, quo adulter elige-
batur, nupta non fuit.

§ 3.- Nupta non potest accusari, non tantum ab eo,
qui adulterum accusavit nec optinuit, sed nec ab alio
quidem, si adulter absolutus est. Proinde si per
collusionem cum adultero constituerit fueritque
absolutus, dedit mulieri nuptac adversus omnes
securitatem. Plane si nupta esse desierit, accusari
poterit: neque enim aliam lex tuetur quam eam, quae
nupta est, quamdiu nupta erit.
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hence she must wait for the decision to be rendered
with reference to the adulterer. If he should be
acquitted, the woman will gain her case through him,
and cannot afterwards be accused. If he should be
convicted, she will not, for this reason, be
condemned, but she can defend her case, and perhaps
gain it either by favor, justice, or the assistance of the
law. For what if the adulterer was oppressed by the
efforts of an enemy, or by false testimony, or was
overwhelmed by suborned witnesses before the
court, or was either unwilling or unable to take an
appeal, and the woman, having obtained an upright
judge, defended her chastity?

§ 7.- Butifthe adulterer, before he was convicted,

18.- MACER; On Public Prosecutions, Book I.- Or
before the accusation was brought against him,

19.- ULPIANUS; On the Julian Law Relating to
Adultery, Book II.- Should die, it has been decided
that even if he was dead, the woman could be accused
without being able to plead an exception.

§ L.- If, however, not death, but some penalty
imposed upon him should remove the defendant, we
say that the woman can still be prosecuted.

§ 2.- If at the time when the person to be prosecuted
was chosen, the adulteress was not married, but was
married when he was acquitted, it must be said that
even if the adulterer was acquitted she could still be
accused, because she was not married at the time
when the adulterer was selected to be prosecuted
first.

§ 3.- If the adulterer should be acquitted, a married
woman cannot be accused, even by the person who
prosecuted the adulterer and was defeated, nor can
she be accused by anyone else. Hence, if the accuser
should be in collusion with the adulterer, and the
latter is acquitted, he renders the married woman
secure against prosecution brought by anyone. It is
clear that she can be accused if she should cease to be
married, for the law only protects a woman as long as
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la sentencia proferida respecto al adultero; si hubiere
sido absuelto, la mujer vencera por medio de él, y no
podra ser acusada después; si hubiere sido con-
denado, la mujer no es condenada, sino que defen-
dera su propia causa; y quiza pueda ser vencedora o
por favor, o por justicia, o por auxilio de la ley.
Porque ;qué se dira si el adultero fue victima de
enemistades, o de falsas pruebas, y fue gravado ante
el Presidente por testigos sobornados, y no quiso o no
pudo apelar, pero la mujer, habiendo tenido un juez
concienzudo, defendiere su honestidad?

§ 7.- Mas si antes que fuese condenado,

18.- MACER; De Los Juicios publicos, Libro I.- o
antes que contra ¢l se hubiere comenzado a ejercitar
laaccion,

19.- ULPIANO; Comentarios a La Ley Julia sobre
los Adulterios, libro I1.- el adtltero hubiere fallecido,
se determind, que, muerto el adultero, podia ser
acusada lamujer, sin prescripcion.

§ 1.- Pero aunque no la muerte, sino otra pena
hubiere eximido al reo, todavia decimos, que se
puede llegar a acusar a la mujer.

§ 2.- Si al tiempo en que se elegia el reo no estaba
casada la adultera, pero se halla casada en el que es
absuelto, se ha de decir, que también absuelto el
adultero puede ser ella acusada, porque no se hallaba
casada al tiempo en que era elegido el adultero.

§ 3.- Lacasada no puede ser acusada, no solamente
por el que acusé al adultero, y no vencio, sino
tampoco ciertamente por otro, si el adultero fue
absuelto. Por consiguiente, si por colusion hubiere
pactado con el adultero, y hubiere sido absuelto, le
di6 seguridad contra todos a la mujer casada. Mas si
hubiere dejado de estar casada, podra ser acusada;
porque la ley no ampara a otra sino a la que esta
casada, mientras estuviere casada.
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20.- PAPINIANUS; libro I, de Adulteriis.- Patri
datur ius occidendi adulterum cum filia quam in
potestate habet: itaque nemo alius ex patribus idem
iure faciet: sed nec filius familias pater:

21.- ULPIANUS; libro I, de Adulteriis.- Sic
eveniet, ut nec pater nec avus possint occidere; nec
immerito: in sua enim potestate non videtur habere,
quinon est suae potestatis.

22.- PAPINIANUS; libro I, de Adulteriis.- Nec in
ea lege naturalis ab adoptivo pater separatur.

§ 1.- In accusationem viduae filiae non habet pater
ius praecipuum.

§ 2.-Ius occidendi patri conceditur domi suae, licet
ibi filia non habitat, vel in domo generi. Sed domus et
pro domicilio accipienda est, ut in lege Cornelia de
iniuriis.

§ 3.- Sed qui occidere potest adulterum, multo
magis contumelia poterit iure adficere.

§ 4.- Ideo autem patri, non marito mulierem et
omnem adulterum remissum est occidere, quod
plerumque pietas paterni nominis consilium pro
liberis capit: ceterum mariti calor et impetus facile
decernentis fuit refrenandus.

23.- ULPIANUS,; libro I, de Adulteriis.- Quod ait
lex "in filia adulterum deprehenderit", non otiosum
videtur: voluit enim ita demum hanc potestatem patri
competere, si in ipsa turpitudine filiam de adulterio
deprehendat. Labeo quoque ita probat, et Pomponius
scripsit in ipsis rebus veneris deprehensum occidi: et
hoc est quod Solo et Draco dicunt: (in opere).
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she is married.

20.- PAPINIANUS; On Adultery, Book I.- The
right is granted to the father to kill a man who
commits adultery with his daughter while she is
under his control. Therefore no other relative can
legally do this, nor can a son under paternal control,
who is a father, do so with impunity.

21.- ULPIANUS; On Adultery, Book I.- Hence it
happens that neither the father nor the grandfather
can kill the adulterer. This is not unreasonable, for he
cannot be considered to have anyone under his
control who has not control of himself.

22.- PAPINIANUS; On Adultery, Book I.- In this
law, the natural father is not distinguished from the
adoptive father.

§ 1.- In the accusation of his daughter, who is a
widow, the father is not entitled to the preference.

§ 2.- The right to kill the adulterer is granted to the
father in his own house, even though his daughter
does not live there, or in the house of his son-in-law.
The house should be understood to mean the
residence, as in the Cornelian Law relating to
injuries.

§ 3.- He, however, who can kill an adulterer, has a
much greater right to treat him with contumely.

§ 4.- Hence the father, and not the husband, has the
right to kill the woman and every adulterer; for the
reason that, in general, paternal affection is solicitous
for the interests of the children, but the heat and
impetuosity of the husband, who decides too quickly,
should be restrained.

23.- ULPIANUS; On Adultery, Book I.- What the
law says, that is, "If he finds a man committing
adultery with his daughter," does not seem to be
superfluous; for it signifies that the father shall have
this power only when he surprises his daughter in the
very act of adultery. Labeo also adopts this opinion;
and Pomponius says that the man must be killed
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20.- PAPINIANO; De los Adulterios, libro I.- Al
padre se le da el derecho de matar al adiltero junta-
mente con la hija, que tiene bajo su potestad. Y asi,
ningun otro padre hara lo mismo con derecho; pero
tampoco el padre hijo de familia.

21.- ULPIANO; De los Adulterios, libro I.- Y asi
sucedera, que ni el padre, ni el abuelo podran matar; y
no sin razon, porque no se considera que tiene a otro
bajo su potestad el que no es de propio derecho.

22.- PAPINIANO; De los Adulterios, libro 1.-Y en
estaley no se separa al padre natural del adoptivo.

§ 1.- Para la acusacion de la hija viuda no tiene el
padre derecho preferente.

§ 2.- Al padre se le concede el derecho de matar en
su propia casa, aunque la hijano habite enella,oenla
casa de su yerno. Pero casa ha de ser entendida
también por domicilio, como en la ley Cornelia sobre
las injurias.

§ 3.- Pero el que puede, matar al adultero, con
mucha mas razon podrd afrentarlo.

§ 4.- Mas al padre, no al marido, se le dispens6 que
matara a la mujer y a cualquier adutltero, porque las
mas de las veces la piedad del titulo de padre toma
partido a favor de los hijos; pero se hubo de refrenar
el acaloramiento y la impetuosidad del marido que
con facilidad se resuelve.

23.- ULPIANO; De los Adulterios, libro I.- Lo que
dice la ley: «hubiere sorprendido al adultero con la
hija», no parece ocioso; porque quiso que al padre le
competiese esta potestad, solamente si sorprendiera
a la hija en la misma torpeza del adulterio. Asi lo
aprueba también Labeon; y, escribié Pomponio, que
fuera muerto el sorprendido en el mismo acto
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§ 1.- Sufficit patri, si eo tempore habeat in potes-
tate, quo occidit, non quo in matrimonio collocavit:
finge enim postea redactam in potestatem.

§ 2.- Quare non, ubicumque deprehenderit pater,
permittitur ei occidere, sed domi suae generive sui
tantum, illa ratio redditur, quod maiorem iniuriam
putavit legislator, quod in domum patris aut mariti
ausa fuerit filia adulterum inducere.

§ 3.- Sed si pater alibi habitet, habeat autem et
aliam domum, in qua non habitet, deprehensam illo
filiam, ubi non habitat, occidere non poterit.

§ 4.- Quod ait lex "in continenti filiam occidat", sic
eritaccipiendum, ne occiso hodie adultero reservet et
post dies filiam occidat, vel contra: debet enim prope
uno ictu et uno impetu utrumque occidere, acquali ira
adversus utrumque sumpta. Quod si non affectavit,
sed, dum adulterum occidit, profugit filia et inter-
positis horis adprehensa est a patre qui perse-
quebatur, in continenti videbitur occidisse.

24.- MACER; libro I, Publicorum.- Marito quoque
adulterum uxoris suae occidere permittitur, sed non
quemlibet, ut patri: nam hac lege cavetur, ut liceat
viro deprehensum domi suae (non etiam soceri) in
adulterio uxoris occidere eum, qui leno fuerit quive
artem ludicram ante fecerit in scaenam saltandi
cantandive causa prodierit iudiciove publico
damnatus neque in integrum restitutus erit, quive
libertus eius mariti uxorisve, patris matris, filii filiae
utrius eorum fuerit (nec interest, proprius cuius
eorum an cum alio communis fuerit) quive servus
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while in the very performance of the sexual act. This
is what Solon and Dracho mean by the words, "in the
act"

§ 1.- Itis sufficient for the father for his daughter to
be subject to his authority at the time when he kills
the adulterer, although she may not have been at the
time when he gave her in marriage; for suppose that
she had afterwards come under his control.

§ 2.- Therefore the father shall not be permitted to
kill the parties wherever he surprises them, but only
in his own house, or in that of his son-in-law. The
reason for this is, that the legislator thought that the
injury was greater where the daughter caused the
adulterer to be introduced into the house of her father
or her husband.

§ 3.- If, however, her father lives elsewhere, and
has another house in which he does not reside, and
surprises his daughter there, he cannotkill her.

§ 4.- Where the law says, "He may kill his daughter
at once;" this must be understood to mean that having
to-day killed the adulterer he can not reserve his
daughter to be killed subsequently; for he should kill
both of them with one blow and one attack, and be
inflamed by the same resentment against both. But if,
without any connivance on his part, his daughter
should take to flight, while he is killing the adulterer,
and she should be caught and put to death some hours
afterwards by her father, who pursued her, he will be
considered to have killed her immediately.

24.- MACER; Public Prosecutions, Book I.- A
husband is also permitted to kill a man who commits
adultery with his wife, but not everyone without
distinction, as the father is; for it is provided by this
law that the husband can kill the adulterer if he
surprises him in his own house, but not if he surprises
him in the house of his father-in-law; nor if he was
formerly a pander; or had exercised the profession of
a mountebank, by dancing or singing on the stage; or
had been convicted in a criminal prosecution and not
been restored to his civil rights; or is the freedman of
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sensual; y esto es lo que dicen Salén y Dracon: en el
acto.

§ 1.- Le basta al padre, si la tuviera bajo su potestad
al tiempo en que la mato, no en el que la colocéd en
matrimonio; porque supon que después cayod bajo su
potestad.

§ 2.- Por lo cual, no en cualquier parte en que la
hubiere sorprendido el padre se le permite a éste
matarla, sino solamente en su propia casa o en la de
su yerno y se da esta razon, porque el legislador
consider6 mayor injuria que la hija se hubiese
atrevido a introducir al adultero en la casa del padre o
del marido.

§ 3.- Pero si el padre habitara en otra parte, mas
tuviera también otra casa en la que no habitara, no
podra matar a la hija habiéndola sorprendido alli
donde no habita.

§ 4.- Lo que dice la ley: «mate inmediatamente a la
hija», habra de ser entendido de modo, que habiendo
matado hoy al adultero, no aplace, y mate la hija
después de algunos dias, o al contrario; porque debe
matar a ambos casi con un mismo golpe y con el
mismo impetu, poseido de igual ira contra ambos;
pero sino lo procur6 con cuidado, sino que mientras
mata al adtltero huye la hija, y pasadas algunas horas
fue cogida por el padre que la perseguia, se consi-
derara que lamat6 inmediatamente.

24.- MACER; De los Juicios publicos, libro I.-
También al marido se le permite matar al adultero de
su mujer; pero no a cualquiera que sea, como al
padre; porque en esta ley se dispone que le sea licito
al marido matar en su propia casa, no también en la
del suegro, al que fuere sorprendido en adulterio con
su mujer, que fuere alcahuete, o hubiere ejercitado
antes arte comica, o se hubiere dado a la escena para
saltar o cantar, o hubiere sido condenado en juicio
publico y no hubiere sido restituido por completo, o
el que hubiere sido liberto de su marido o de la mujer
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erit.

§ 1.- Et praecipitur, ut is maritus, qui horum quem
occiderit, uxorem sine mora dimittat.

§ 2.- Ceterum sui iuris an filius familias sit maritus,
nihil interesse a plerisque dictum est.

§ 3.- Illud in utroque ex sententia legis quaeritur, an
patri magistratum occidere liceat? Item si filia igno-
miniosa sit aut uxor contra leges nupta, an id ius
nihilo minus pater maritusve habeat? Et quid, si pater
maritus leno vel aliqua ignominia notatus est? Et
rectius dicetur eos ius occidendi habere, qui iure
patris maritive accusare possunt.

25.- ULPIANUS; libro II, ad legem Iuliam de
Adulteriis.- Capite quinto legis Iuliae ita cavetur, ut
viro adulterum in uxore sua deprehensum, quem aut
nolit aut non liceat occidere, retinere horas diurnas
nocturnasque continuas non plus quam viginti
testandae eius rei causa sine fraude sua iure liceat.

§ 1.- Ego arbitror etiam in patre id servandum,
quod in marito expressum est.

§ 2.- Sed et si non in domo sua deprehenderit
maritus, poterit retinere.

§ 3.- Sed semel remissus adulter reduci non potest.

DIGEST.- BOOK XLVIII: TITLE V

the husband or the wife, or of the father or mother, or
of the son or the daughter of any of them; nor does it
make any difference whether he belonged
exclusively to one of the persons above mentioned,
or owed services to two patrons in common, or was a
slave.

§ 1.- It is also provided that a husband who has
killed any one of these must dismiss his wife without
delay.

§ 2.- It is held by many authorities to make no
difference whether the husband is his own master, or
asonunder paternal control.

§ 3.- With reference to both parties, the question
arises, in accordance with the spirit of the law,
whether the father can kill a magistrate; and also
where his daughter is of bad reputation, or has been
illegally married, whether the father or the husband
will still retain his right; and what should be done if
the husband is a pander, or is branded with ignominy
for some reason or other. It may properly be held that
those have a right to kill who can bring an accusation
as a father or a husband.

25.- ULPIANUS; On the Julian Law Relating to
Adultery, Book IL- 1t is provided as follows in the
Fifth Section of the Julian Law: "That where a
husband has surprised an adulterer with his wife, and
is either unwilling or unable to kill him, he can hold
him for not more than twenty consecutive hours of
the day and night, in order to obtain evidence of the
crime, and make use of his right without endangering
it."

§ 1.- I think that what has been stated with
reference to the husband should be observed, so far as
the father is concerned.

§ 2.- Even if the husband should not surprise the
adulterer in his house, he can hold him.

§ 3.- Where, however, the adulterer is immediately
released, he cannot be brought back.
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de su padre, o de la madre, del hijo, de la hija, o de
ambos, -y no importa que sea propio de uno de ellos o
comun con otro-, o el que fuere esclavo.

§ 1.- Y se prescribe que el marido, que hubiere
matado a alguno de éstos, abandone sin demora a la
mujer.

§ 2.- Mas nada importa, seglin se dijo por los mas,
que el marido sea de propio derecho, o hijo de
familia.

§ 3.- Respecto a uno y a otro se pregunta, si en
virtud del espiritu de la ley le sera licito al padre
matar a un magistrado; asimismo, si siendo infame la
hija, o estando casada contra las leyes la mujer,
tendra, sin embargo, el padre o el marido este
derecho; y ;qué se dir4, si el padre o el marido fue
alcahuete, o estd tachado con alguna ignominia? Y
con mas razén se dird, que tienen derecho para
matarlos los que pueden acusarlos con derecho de
padre o de marido.

25.- ULPIANO; Comentarios a la ley Julia sobre
los Adulterios, Libro Il.- En el capitulo quinto de la
ley Julia se dispone, que al marido le sea licito retener
con derecho sin fraude suyo, no mas que veinte horas
continuas del dia y de la noche, para atestiguar el
caso, al adultero sorprendido con su mujer, al cual, o
no quisiera, o no le fuese licito matar.

§ 1.- Yo opino que también en cuanto al padre se ha
de observar lo que se ha dicho respecto al marido.

§ 2.- Pero aunque el marido no lo hubiese sor-
prendido en su propia casa, lo podréa retener.

§ 3.- Pero una vez que fue dejado ir el adultero no
puede ser vuelto allevar ala casa.
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§ 4.- Quid ergo si evaserit, an reductus custodiri
viginti horis possit? Et putem hic magis dicendum
reductum retineri posse, testandae rei gratia.

§ 5.- Quod adicitur "Testandae eius rei gratia", ad
hoc pertinet, ut testes inducat testimonio futuros
accusatori deprehensum reum in adulterio.

27.- IDEM; libro 111, Disputationum.- Constante
matrimonio ab iis, qui extra maritum ad accu-
sationem admittuntur, accusari mulier adulterii non
potest: probatam enim a marito uxorem et quiescens
matrimonium non debet alius turbare atque in-
quietare, nisi prius lenocinii maritum accusaverit.

§ 1.- Derelictam vero a marito accusationem etiam
ab alio excitari utile est.

27.- IDEM,; libro 111 de Adulteriis.- Si postulaverit
accusator, ut quaestio habeatur de servo adulterii
accusato, sive voluit ipse interesse sive noluit, iubent
iudices eum servum aestimari, et ubi aestimaverint,
tantam pecuniam et alterum tantum eum, qui nomen
eius servi detulerit, ei ad quem ea res pertinet dare
fubebunt.

§ 1.- Sed dispiciamus, cui ista poena praestanda sit,
quia lex eum nominavit "ad quem ea res pertinebit".
Igitur bonae fidei emptorem, quamvis ab eo emerit
qui dominus non est, recte dicemus eum esse, ad
quem eares pertinet.

§ 2.- Eum quoque, qui pignori accepit, magis
admittimus in eadem causa esse, scilicet quia
intererat eius quaestionem non haberi.

§ 3.- Sed etsiusus fructus in servo alienus sit, inter
dominum et fructuarium dividi debet acstimatio.
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§ 4.- What must be done if he escapes; can he be
brought back and kept under guard for twenty hours?
I think that it is better to hold that he can be brought
back and guarded for the purpose of obtaining
evidence.

§ 5.- The following clause, "In order to obtain
evidence of the crime," means that he can introduce
witnesses who will afterwards testify that the
offender was taken in adultery.

26.- THE SAME; Disputations, Book IIl.- A
woman cannot be accused of adultery during
marriage by anyone who, in addition to the husband,
is permitted to bring the accusation; for a stranger
should not annoy a wife who is approved by her
husband, and disturb a quiet marriage, unless he has
previously accused the husband of being a pander.

§ 1.- When, however, the charge has been
abandoned by the husband, it is proper for it to be
prosecuted by another.

27.- THE SAME; On Adultery, Book III- When an
accuser demands that a slave charged with adultery
shall be put to torture, whether he himself intends to
be present or not, the judges shall order the slave to be
appraised; and when this has been done, they must
direct that he who has denounced the slave as guilty
shall pay the amount of the appraisement, and as
much more, to the party interested.

§ 1.- Let us, however, consider to whom this
penalty should be paid, as the law mentions the party
in interest. Thus, a bona fide purchaser is such a
person; and although he may have bought the slave
from one who is not his owner, we can properly say
that he is the party in interest.

§ 2.- We will do well to include in the same
category one who has received property in pledge;
because it is to his interest that the torture should not
take place.

§ 3.- When, however, the usufruct of the slave
belongs to another, his appraised value should be
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§ 4.- Luego, ;qué se dird, si se hubiere evadido?
(Podré ser custodiado las veinte horas, habiendo sido
llevado de nuevo a lacasa? Y yo opinaria, que en este
caso mas bien se ha de decir que llevado de nuevo a la
casa puede ser retenido para atestiguar el hecho.

§ 5.- Lo que se afade: «para atestiguar el hecho»
tiene por objeto que introduzcas testigos que hayan
de prestarle testimonio al acusador, de que el reo fue
sorprendido en adulterio.

26.- EL MISMO; Disputas, libro II1.- Durante el
matrimonio la mujer no puede ser acusada de
adulterio por el que ademas del marido es admitido a
la acusacion; porque otro no debe perturbar e
inquietar a la mujer tolerada por el marido, ni a un
matrimonio tranquilo, a no ser que antes hubiere
acusado de lenocinio al marido.

§ 1.- Es util que aun por otro sea suscitada la
acusacion abandonada por el marido.

27.- EL MISMO; De los Adulterios, Libro III.- Si
el acusador hubiere pedido que se sujete al tormento
al esclavo acusado de adulterio, ya si ¢l mismo quiso,
ya si no quiso, estar presente, mandan los jueces que
sea estimado este esclavo; y luego que lo hubieren
estimado, mandaran que al que perteneciere el
negocio le dé el que hubiere delatado el nombre de
este esclavo tanto dinero, y otro tanto.

§ L.- Pero veamos, puesto que la ley nombro al que
perteneciere el negocio, j,a quién se le habra de pagar
esta pena? Asi, pues, con razéon diremos que el
comprador de buena fe es aquel a quien pertenece el
negocio aunque ¢l hubiere comprado de quien no es
duefio.

§ 2.- Y mas bien admitimos que también esta en el
mismo caso el que lo recibidé en prenda, a saber,
porque le interesaba a ¢l que no se diese tormento.

§ 3.- Pero también si fuera de otro el usufructo
sobre el esclavo se debe dividir la estimacidn entre
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§ 4.- Et si communis plurium servus erit, utique
inter eos quoque erit aestimatio dividenda.

§ 5.- Si liber homo, dum servus existimatur, tortus
sit, quia et ipse condicionem suam ignorat: magis
admittit Caecilius actionem utilem ipsi dandam
adversus eum, qui per calumniam appetit, ne im-
punita sit calumnia eius ob hoc, quod liberum
hominem quasi servum deduxit in quaestionem.

§ 6.- Haberi quaestionem lex iubet de servis
ancillisve eius, de quo vel de qua quaereretur,
parentisve utriusque eorum, si ea mancipia ad usum
ei a parentibus data sint. Divus autem Hadrianus
Cornelio Latiniano rescripsit et de exteris servis
quaestionem haberi.

§ 7.- Quaestioni interesse iubentur reus reave et
patroni eorum et qui crimen detulerit, interro-
gandique facultas datur patronis.

§ 8.- De eo quoque servo, in quo usum fructum reus
habuit, magis est, ut quaestio haberi possit: licet enim
servus eius non fuerit, in servitute tamen fuisse
videtur: nec tam proprietatis causa ad quaestionem
quam ministerii pertinet.

§ 9.- Ergo et si bona fide serviat reo servus alienus,
admittet quis interrogari eum per quaestionem posse.

§ 10.- Sed et si servus sit, cui fideicommissa
libertas debetur vel statuta speratur, torqueri eum
posse magis est.
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divided between the owner and the usufructuary.

§ 4.- If the slave is owned in common by several
persons, his estimated value should be divided
among them.

§ 5.- When a freeman, supposed to be a slave, is
tortured for the reason that he himself is ignorant of
his condition, Caecilius is of the opinion that he is
entitled to a praetorian action against the person who
falsely accused him, in order that he may not go
unpunished for having subjected a freeman to torture,
justasifhe had beenaslave.

§ 6.- The law directs that torture shall be applied to
the male or female slaves of the man or woman
complained of, or to those of the parents of either of
them; if the said slaves have been given to the
accused by his or her parents for their own use. The
Divine Hadrian stated in a Rescript addressed to
Cornelius Latianus that the slaves of strangers should
be tortured.

§ 7.- The man and woman who are accused, their
patrons, and the person who has brought the
accusation, are ordered to be present at the torture,
and the power of questioning is granted to the
patrons.

§ 8.- It is still more advisable that a slave in whom
the accused person had the usufruct should be
tortured, for although he was not actually his slave,
he is still considered to have been in servitude; for in
everything relating to torture the question of
ownership is not so much involved as the fact of the
service.

§ 9.- Therefore, if a slave belonging to another
serves the accused in good faith, anyone will admit
that he can be interrogated while undergoing torture.

§ 10.- Where, however, the slave is one who is
entitled to his freedom under the terms of a trust, or
who expects to be free on compliance with a
condition, the better opinion is that he can be
tortured.
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duefio y el usufructuario.

§ 4.- Y si el esclavo fuere comin de muchos
ciertamente que su estimacion se habra de dividir
también entre ellos.

§ 5.- Si un hombre libre hubiera sido torturado
siendo estimado esclavo, porque también ¢l mismo
ignora su condicion, cree mas bien Cecilio, que se le
ha de dar al mismo accion util contra el que por
calumnia le ataco, a fin de que no quede impune su
calumnia por haber sometido al tormento a un
hombre libre como si fuera esclavo.

§ 6.- El juez manda que se sujete al tormento a los
esclavos o a las esclavas de aquel o de aquella de
quien uno se querellase, o del ascendiente de ambos,
si estos esclavos le hubieran sido dados para su uso
por sus ascendientes. Mas el Divino Adriano res-
pondié por rescripto a Cornelio Latiniano, que
también se someten al tormento los esclavos
extrafios.

§ 7.- Se manda que asistan al tormento el reo o la
reo, sus patronos, y el que hubiese delatado el delito y
se les daalos patronos facultad para interrogar.

§ 8.- Es mas cierto que se pueda someter al
tormento también al esclavo sobre el cual tuvo el reo
el usufructo; porque aunque no fuere suyo el esclavo,
se considera, sin embargo, que estuvo en su escla-
vitud; y para el tormento no hace al caso tanto la
propiedad, como la prestacion de servicio.

§ 9.- Luego también si de buena fe le sirviera al reo
un esclavo ajeno, cualquiera admitird que puede €l
ser interrogado mediante el tormento.

§ 10.- Mas también si fuera un esclavo, a quien se
le debe la libertad por fideicomiso, o para quien se
espera la dejada, es mas cierto que puede él ser
atormentado.
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§ 11.- Tubet lex eos homines, de quibus quaestio ita
habita est, publicos esse: proinde in communi partem
publicamus: in proprio, cuius usus fructus alienus
est, nudam proprietatem: in quo tantum usum
fructum habuit reus, magis est, ut perceptio usus
fructus ad publicum incipiat pertinere: alienum
servum utique non publicabimus. Ratio autem publi-
candorum servorum ea est, ut sine ullo metu verum
dicant et ne, dum timeant se in reorum potestatem
regressuros, obdurent in quaestione.

§ 12.- Non tamen prius publicantur, quam quaestio
deillis habita fuerit.

§ 13.- Sed et si negaverint, nihilo minus publi-
cantur: ratio enim adhuc eadem est, ne, dum hi
sperant se in potestatem dominorum reversuros si
negaverint, spe meriti collocandi in mendacio per-
severent.

§ 14.- Sed et servi accusatoris, si de his quaestio
habita sit, publicantur: eius enim servi ne mentiantur,
merito a dominio eius recedunt. Extranei vero non
habent cui gratificentur.

§ 15.- Sireus vel rea absoluti fuerint, aestimari per
iudices lex damnum voluit, sive mortui fuerint,
quantae pecuniac ante quaestionem fuerint, sive
vivent, quantae pecuniae in his damnum datum fuerit
factumve esset.

§ 16.- Notandum est, quod capite quidem novo
cavetur, si servus adulterii accusetur et accusator
quaestionem in eo haberi velit, duplum pretium
domino praestari lex iubet, at hic simplum.

28.- MARCIANUS; libro I, de Iudiciis publicis.-
Quod ex his causis debetur, per condictionem, quae
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§ 11.- The law directs that slaves who have been
put to the torture in this manner shall become public
property; hence we confiscate a part of a slave owned
in common, and the mere ownership of one in whom
another enjoys the usufruct; and where the accused
has only the usufruct, the better opinion is that the
enjoyment of the usufruct begins to belong to the
government; but we do not confiscate a slave who is
the property of another. The reason for the
confiscation of slaves is that they may tell the truth
without fear; while, if they were apprehensive of
again being brought under the power of the accused
persons, they might become obdurate under torture.

§ 12.- They are not, however, confiscated before
being subjected to torture.

§ 13.- Even if they should deny everything, they
will, nevertheless, be confiscated. The reason for this
is the same, as well as to prevent them from
entertaining the hope of again coming under the
control of their masters, if they should make denials
with the expectation of being rewarded for
perseverence in uttering falsehoods.

§ 14.- Even the slaves of the accuser are
confiscated, if they are put to the torture. For slaves of
this kind should be taken from their masters to
prevent them from lying, but those of strangers have
no one to please.

§ 15.- When the accused party of either sex is
acquitted, the law provides that, if the slaves should
die, the loss shall be estimated by the judges,
according to what they were worth before being
tortured; and if they live, to an amount in proportion
to the damage caused or inflicted upon them.

§ 16.- It must be noted that it is provided by the
Ninth Section, when a slave is charged with adultery,
and the accuser does not wish him to be put to torture,
the law orders double his value to be paid to his
master; but this is simple damages.

28.- MARCIANUS, On Public Prosecutions,
Book I- Anything which may be due in these
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§ 11.- Manda la ley que sean publicos los hombres
aquienes asi se les di6 tormento; por consiguiente, en
el esclavo comin confiscamos una parte, y en el
propio, sobre el cual es de otro el usufructo, la nuda
propiedad; en aquel sobre el cual tuvo el reo sola-
mente el usufructo, es mas cierto, que la percepcion
del usufructo comienza a pertenecerle al publico;
pero al esclavo ajeno ciertamente que no lo
confiscamos. Mas la razén de hacer publicos los
esclavos es esta, para que digan la verdad sin miedo
alguno, y no se obstinen en el tormento, temiendo
que habran de volver a poder de los reos.

§ 12.- Mas no se hacen publicos antes que se les
haya sometido al tormento.

§ 13.- Pero aunque hubieren negado, se hacen sin
embargo publicos; porque hay también la misma
razon, a fin de que esperando que volveran a poder de
sus duefios, si negaran, no perseveren en la mentira
con la esperanza de contraer mérito.

§ 14.- Pero también los esclavos del acusador se
hacen publicos, si hubieran sido ellos sometidos al
tormento; porque para que no mientan sus esclavos,
son con razoéon apartados de su dominio; pero los
extrafios no tienen a quien hacer gracia.

§ 15.- Si el reo o la reo hubieren sido absueltos
quiso la ley que por los jueces fuese estimado el
dafio, si hubieren muerto, ¢l dinero que hubieren
valido antes del tormento, y si vivieren, el importe
del dafio que se les hubiere causado o hecho.

§ 16.- Se ha de notar lo que ciertamente se dispone
en el capitulo noveno; que si un esclavo fuera acu-
sado de adulterio, y el acusador quisiera someterlo al
tormento, la ley manda que se le pague a dueiio doble
precio, pero en este caso el sencillo.

28.- MARCIANO:; De los Juicios publicos, libro
L- Lo que por estas causas se debe es reclamado por
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ex lege descendit, petitur.

29.- ULPIANUS; libro 1V, de Adulteriis.- Mariti
lenocinium lex coércuit, qui deprehensam uxorem in
adulterio retinuit adulterumque dimisit: debuit enim
uxori quoque irasci, quae matrimonium eius violavit.
tunc autem puniendus est maritus, cum excusare
ignorantiam suam non potest vel adumbrare patien-
tiam praetextu incredibilitatis: idcirco enim lex ita
locuta est "adulterum in domo deprehensum
dimiserit", quod voluerit in ipsa turpitudine prehen-
dentem maritum coercere.

§ 1.- Quod ait lex, adulterii damnatum si quis
duxerit uxorem, ea lege teneri, an et ad stuprum
referatur, videamus: quod magis est. Certe si ob
aliam causam ea lege sit condemnata, impune uxor
ducetur.

§ 2.- Plectitur et qui pretium pro comperto stupro
acceperit. Nec interest, utrum maritus sit qui acce-
perit an alius quilibet: quicumque enim ob cons-
cientiam stupri accepit aliquid, poena erit
plectendus. Ceterum si gratis quis remisit, ad legem
non pertinet.

§ 3.- Qui quaestum ex adulterio uxoris suae fecerit,
plectitur: nec enim mediocriter deliquit, qui leno-
cinium in uxore exercuit.

§ 4.- Quaestum autem ex adulterio uxoris facere
videtur, qui quid accepit, ut adulteretur uxor: sive
enim saepius sive semel accepit, non est eximendus:
quaestum enim de adulterio uxoris facere proprie ille
existimandus est, qui aliquid accepit, ut uxorem
pateretur adulterari meretricio quodam genere.
Quodsi patiatur uxorem delinquere non ob quaestum,
sed neglegentiam vel culpam vel quandam
patientiam vel nimiam credulitatem, extra legem
positus videtur.

DIGEST.- BOOK XLVIII: TITLE V

different cases can be recovered by a personal action
derived from the law.

29.- ULPIANUS; On Adultery, Book 1V.- The law
punishes the pandering of a husband who retains his
wife, after she has been surprised in adultery, and
permits the adulterer to depart. For the husband
should be angry against his wife who has violated her
marriage vow, and he ought also to be punished when
he cannot excuse his ignorance, or conceal his
indifference under the pretext that his information is
incredible. Therefore, the law says he "shall permit
the adulterer surprised in his house to depart,"
because it wishes to punish the husband who caught
her in such an infamous act.

§ 1.- When the law says that anyone who marries a
woman who has been convicted of adultery shall be
legally liable, let us see whether this refers to
fornication? The better opinion is that it does, for if
the woman was condemned for any other reason
under that law she could be married with impunity.

§ 2.- He also is punished who accepts money on
account of the fornication which he detected, and it
does not make any difference whether the husband
himself or someone else receives it, for he who
accepts compensation for concealing his knowledge
of fornication should be punished. The law, however,
does not apply to him who keeps the secret
gratuitously.

§ 3.- Anyone who has pecuniarily profited by the
adultery of his wife shall be punished; for he who acts
as his wife's pander does not commit a trivial offence.

§ 4.- Aman who receives anything in consideration
ofthe adultery ofhis wife is held to have received it in
order that she might commit adultery; and whether he
has obtained it frequently or only once, he ought not
to be exempt from punishment. He is correctly said to
have profited by the adultery of his wife, who accepts
something in order that she may be permitted to be
debauched, as prostitutes are. Where, however, he
permits his wife to commit the offence, not on
account of gain, but through negligence, his own
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la condiccion, que deriva de laley.

29.- ULPIANO; De los Adulterios, libro IV.- La
ley castigod el lenocinio del marido, que retuvo a su
mujer sorprendida en adulterio y dej6 ir al adultero;
porque debio airarse también contra la mujer, que
viold su matrimonio; mas el marido debe ser
castigado siempre y cuando no puede excusar su
ignorancia, o encubrir su tolerancia con pretexto de
incredulidad; porque por esto la ley dijo asi: «hubiere
dejado ir al adultero sorprendido en su casa», porque
quiso castigar al marido que lo sorprende en el
mismo acto torpe.

§ 1.- Veamos si lo que dice la ley, que si alguno
hubiere tomado por mujer a la que fue condenada por
adulterio queda sujeto a esta ley, se refiere también al
estupro; lo que es mas cierto. Y ciertamente que si
hubiera sido condenada por esta ley en virtud de otra
causa, latomara impunemente por mujer.

§ 2.- Es castigado también el que recibio precio por
tener encubierto el estupro. Y no importa que haya
sido el marido u otro cualquiera el que lo haya
recibido; porque cualquiera que haya recibido alguna
cosa, porque tenia conocimiento del estupro, habra
de ser castigado con pena. Pero si alguno lo perdond
gratuitamente no estd comprendido en la ley.

§ 3.- Es castigado el que hubiere realizado ga-
nancia con el adulterio de su mujer; porque delinque
no levemente el que hizo lenocinio con sumujer.

§ 4.- Se considera que realiza ganancia con el
adulterio de su mujer el que recibi6 alguna cosa para
que fuese adultera su mujer; porque ya si la recibid
muchas veces, ya si una sola, no ha de quedar exento;
pues se ha de estimar con propiedad que realiza
ganancia con el adulterio de su mujer el que recibid
alguna cosa para consentir que la mujer fuese
adultera en cierto modo como meretriz. Pero si
consintiera que delinquiese la mujer no por ganancia,
sino por negligencia, o por culpa, o por cierta
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§ 5.- Sex mensuum haec fit separatio, ut in nupta
quidem ex die divortii sex menses computentur, in
vidua vero ex die commissi criminis: quod significari
videtur Rescripto ad Tertyullum et Maximum
Consules. Praeterea si ex die divortii sexaginta dies
sint, ex die vero commissi criminis quinquennium
praeteriit, debuit dici nec mulierem posse accusari,
ut, quod dantur sex menses utiles, sic sit acci-
piendum, ne crimen quinquennio continuo sopitum
excitetur.

§ 6.- Hoc quinquennium observari legislator
voluit, si reo vel reae stuprum adulterium vel leno-
cinium obiciatur. Quid ergo, si aliud crimen sit quod
obiciatur, quod ex lege Iulia descendit? Ut sunt qui
domum suam stupri causa praebuerunt et alii
similes? Et melius est dicere omnibus admissis ex
lege iulia venientibus quinquennium esse
praestitutum.

§ 7.- Quinquennium autem ex eo die accipiendum
est, ex quo quid admissum est, et ad eum diem, quo
quis postulatus postulatave est, et non ad eum diem,
quo iudicium de adulteriis exercetur.

§ 8.- Hoc amplius Senatusconsulto adiectum est,
ut, si plures eundem postulaverint, eius, qui perse-
veraverit reum reamve facere, postulationis dies
prima exigatur, scilicet ut qui accusat suos libellos
accusatorios exspectet, non alienos.

§ 9.- Eum autem, qui per vim stuprum intulit vel
mari vel feminae, sine praefinitione huius temporis
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fault, or a certain degree of indifference, or excessive
credulity, he is considered to have been placed
outside the law.

§ 5.- The division of the six months is made as
follows: in the case of a married woman, the time is
computed from the day of the divorce; in the case ofa
widow, from the day when the offence was
committed. This seems to be indicated by a rescript
addressed to the Consuls Tertyllus and Maximus.
Moreover, if sixty days have elapsed since the
divorce, and the term of five years has passed since
the day when the crime was perpetrated, it must be
said that the woman cannot be accused; so that when
six available months are granted, this should be
understood to mean that the accusation, having been
extinguished by the uninterrupted period of five
years, cannot be renewed.

§ 6.- The legislator intended that this term of five
years should be observed, when either of the
defendants was accused of fornication, adultery, or
pandering. Therefore what ought to be done if
another crime derived from the Julian Law should be
pleaded as a defence, as in the case of those who lend
their houses for the purpose of fornication, and of
others like them? The better opinion is, that all of the
offences included in the Julian Law are prescribed
after the lapse of five years.

§ 7.- Moreover, the five years must be reckoned
from the day when the crime was committed to the
one on which the party was prosecuted, and not to
that on which the judgment for adultery was carried
into execution.

§ 8.- It was also added in the Decree of the Senate
that if several persons should prosecute the same
defendant, reference must be had to the date of the
information of the one who persevered in the
prosecution; so that he who brings the accusation
may rely upon his own information, and not on those
ofthe others.

§ 9.- There is no doubt that anyone who has
committed fornication by means of force employed
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tolerancia, o por demasiada credulidad, es consi-
derado excluido de esta ley.

§ 5.- Mas respecto a los meses se hace esta dis-
tincion, que tratandose de una casada los seis meses
se computan desde el dia del divorcio, pero
tratandose de una viuda desde el dia en que se
cometi6 el delito; lo que parece que se indica en el
rescripto dirigido a los consules Tertilo y Méaximo.
Ademas, si hubieran transcurrido sesenta dias desde
el dia del divorcio, y habia transcurrido un quin-
quenio desde que se cometié el delito, se debe decir
que puede ser acusada la mujer, porque lo que se dice
que se dan seis meses utiles se ha de entender de
modo, que no se provoque una acusacion criminal
extinguida por un quinquenio continuado.

§ 6.- El legislador quiso que se guardase este
quinquenio, si al reo o a lareo se le imputa el estupro,
adulterio, o lenocinio; luego (qué se dira, si fuese
otro crimen el que se imputara, que derive de la ley
Julia? como lo cometen los que facilitaron su casa
para estupro, y otros semejantes. Y es mejor decir,
que el quinquenio se establecio para todos los delitos
que provienen de la ley Julia.

§ 7.- Mas el quinquenio se ha de contar desde que
se cometid alglin delito, y hasta el dia en que se acuso
aalguno o aalguna, y no hasta el dia en que se celebrd
el juicio sobre el adulterio.

§ 8.- Ademas esto se afiadi6é en el Senadoconsulto,
que si muchos hubieren acusado a uno mismo, se
atienda al dia primero de la acusacion del que hubiere
perseverado en hacer reo a alguno o a alguna, a saber,
para que el que acusa atienda a sus propios libelos
acusatorios, no a los ajenos.

§ 9.- No es dudoso que el que por fuerza estupro a
hombre o a mujer puede ser acusado sin el sefiala-
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accusari posse dubium non est, cum eum publicam
vim committere nulla dubitatio est.

30.- PAULUS; libro I, de Adulteriis.- Pater sine
periculo calumniae non potest agere.

§ 1.- Sexaginta dies a divortio numerantur: in die-
bus autem sexaginta et ipse sexagensimus est.

31.- IDEM; libro 11, de Adulteriis.- Quinquennium
non utile, sed continuo numerandum est. Quid ergo
fiet, si prior mulier rea facta sit et ideo adulter eodem
tempore reus fieri non potuit et diu tracta lite
quinquennium transierit? Quid si is, qui intra
quinquennium quem postulaverat, non peregerit aut
praevaricatus est et alius eundem repetere velit et
quinquennium transactum sit? Aequum est
computationi quinquennii eximi id tempus, quod per
postulationem praecedentem consumptum sit.

32.- MACER; libro I, de publicis Iudiciis.- Nihil
interest, adulteram filiam prius pater occiderit an
non, dum utrumgque occidat; nam si alterum occidit,
lege Cornelia reus erit. Quod si altero occiso alter
vulneratus fuerit, verbis quidem legis non liberatur:
sed Divus Marcus et Commodus rescripserunt
impunitatem ei concedi, quia, licet interempto
adultero mulier supervixerit post tam gravia vulnera,
quae ei pater infixerat, magis fato quam voluntate
eius servata est: quia lex parem in eos, qui deprehensi
sunt, indignationem exigit et severitatem requirit.

§ 1.- Quum alterum ex adulteris elegerit maritus,

DIGEST.- BOOK XLVIII: TITLE V

against the man or woman in question can be
prosecuted without reference to the above-
mentioned term of five years; for there is no doubt
that he has committed a criminal act of violence.

30.- PAULUS; On Adultery, Book I.- A father
cannot prosecute, without exposing himself to the
risk of a false accusation.

§ 1.- The sixty days are computed from the time of
the divorce, and in the sixty the sixtieth is itself
included.

31.- THE SAME; On Adultery, Book II.- The term
of five years should be reckoned continuously, and
not merely by computing the available days. But
what course must be pursued if the woman was
accused first, and, as the adulterer could not be
prosecuted at the same time, the case having been
protracted for an extended period, the term of five
years should expire? What if he who began the
prosecution within five years did not carry it to a
conclusion, or was guilty of prevarication, and
another should desire to proceed after the five years
have elapsed? It is just to deduct from the five years
the time which was consumed by the preceding
prosecution.

32.- MACER; On Public Prosecutions, Book I.- It
makes no difference whether the father kills his
daughter surprised in adultery first, or not, provided
he kills both guilty parties; for if he kills only one of
them, he will be liable under the Cornelian Law. If,
however, one of them should be killed, and the other
wounded, he is not released under the terms of the
law; but the Divine Marcus and Commodus stated in
a Rescript that he ought to be granted impunity, for
the reason that, although the adulterer was killed, and
the woman survived, after having received serious
wounds inflicted upon her by her father, she was
saved rather by accident, than intentionally; because
the law requires the same indignation and the same
severity to be displayed toward all those who are
taken in adultery.

§ 1.- Where a husband has selected one of two
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miento de este término, porque no hay duda alguna
que ¢l comete violencia publica.

30.- PAULO; De los Adulterios, Libro I.- El padre
no puede ejercitar la accion sin la responsabilidad de
calumnia.

§ L.- Los sesenta dias se cuentan desde el divorcio,
mas en los sesenta dias se cuenta también el mismo
sexagésimo.

31.- EL MISMO; De los Adulterios, Libro II.- El
quinquenio se ha de contar no 1til, sino continuo.
Luego (qué sucedera si primeramente se hubiera
hecho reo a la mujer, y no pudo, por lo tanto, ser
hecho reo al mismo tiempo el adultero, y habiendo
durado largo tiempo el litigio hubiere transcurrido el
quinquenio? ;Qué, si el que hubiere acusado a uno
dentro del quinquenio, no hubiere llevado a término
la acusacion, o prevaricd, y otro quisiera dirigirse
contra aquel mismo, y hubiera transcurrido el
quinquenio? Es justo que en la computacion del
quinquenio se deduzca el tiempo que se haya gastado
en laanterior acusacion.

32.- MACER; De los Juicios publicos, libro I.- No
importa que el padre haya matado, o no, antes a la
hija adultera, con tal que los mate a ambos; porque si
matd a uno, sera reo por la ley Cornelia; pero si
habiendo matado a uno el otro hubiera sido herido,
no queda ciertamente libre por las palabras de la ley,
mas resolvieron por rescripto el Divino Marco y
Coémmodo, que se le concediera impunidad, porque
aunque habiendo matado al adultero la mujer
sobreviviere después de las heridas tan graves que el
padre le habia causado, se salvo ella mas bien por
fatalidad, que por voluntad de aquél; porque la ley
exige igual indignacion, y requiere igual severidad
contra los que fueron sorprendidos.

§ 1.- Cuando el marido hubiere elegido a uno de los
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alterum non ante accusare potest, quam prius
fudicium finietur, quia duos simul ab eodem accusari
non licet. Non tamen prohibetur accusator simul cum
adultero vel adultera eum quoque accusare, qui
domum suam praebuit vel consilio fuit, ut crimen
redimeretur.

33.- MARCIANUS; libro I, de publicis ludiciis.-
Si quis adulterium a servo suo commissum dicat in
eam, quam uxorem habuit, Divus Pius rescripsit
accusare potius mulierem eum debere, quam in
praeiudicium eius servum suum torquere.

§ 1.- Si quis adulterum non dimiserit, sed
retinuerit, forsan filium in noverca vel etiam libertum
vel servum in uxore, ex sententia legis tenetur,
quamvis verbis non continetur. Quae autem retinetur,
punitur. Sed si dimissam reduxerit, verbis non te-
netur; sed tamen dicendum est, ut teneatur, ne fraus
fiat.

§ 2.- Si uxor ex adulterio viri praemium acceperit,
lege Tulia quasi adultera tenetur.

34.- MODESTINUS; /[libro I, Regularum.-
Stuprum committit, qui liberam mulierem consue-
tudinis causa, non matrimonii continet, excepta
videlicet concubina.

§ 1.- Adulterium in nupta admittitur: stuprum in
vidua vel virgine vel puero committitur.

35.- IDEM; libro VIII, Regularum.- Accusaturus
adulterii si quid circa inscriptionem erraverit, si
tempora largiantur, emendare non prohibetur, ne
causa aboleatur.
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culprits who have been guilty of adultery, he cannot
accuse the other before the first case is terminated;
because two persons cannot be accused by the same
individual at the same time. Still, the prosecutor,
while proceeding against the adulterer or the
adulteress, is not prevented from also accusing
anyone who lent his house for the purpose, or advised
that the charge be suppressed by the payment of
money.

33.- MARCIANUS; Public Prosecutions, Book I.-
Where anyone alleges that adultery has been
committed by his slave, with a woman whom he had
for his wife, the Divine Pius stated in a Rescript that
he must accuse the woman before subjecting his
slave to torture to her prejudice.

§ 1.- If anyone should not let an adulterer depart,
but detains him, as, for instance, his son, accused of
adultery with his stepmother, or his freedman, or
slave accused with his wife, he is guilty, according to
the spirit, but not according to the letter of the law.
The woman, however, who is detained, shall be
punished. If, however, having driven her away, he
should bring her back, he is not guilty according to
strict construction of the law, but he must still be
considered liable in order to avoid the commission of
fraud.

§ 2.- If a woman receives the price of adultery
committed by her husband, she will be punishable as
an adulteress under the Julian Law.

34.- MODESTINUS; Rules, Book 1.- He is guilty
of fornication who keeps a free woman for the
purpose of cohabiting with her, but not with the
intention of marrying her, excepting, of course, a
concubine.

§ 1.- Adultery is committed with a married woman;
fornication with a widow, a virgin, or aboy.

35.- THE SAME; Rules, Book VIII.- He who
desires to bring an accusation of adultery, and makes
a mistake in the information, is not forbidden to
correct it; provided that the time has not passed by
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adulteros, no puede acusar al otro antes que haya
finido el anterior juicio, porque no es licito que dos
sean acusados simultaneamente por uno mismo; pero
no se le prohibe al acusador que juntamente con el
adultero o la adultera acuse también al que facilité su
casa, o did consejo para que se cometiese el delito.

33.- MARCIANO; De los Juicios publicos, libro
L- Si alguno dijera que por su esclavo se cometio
adulterio con la que ¢l tuvo como mujer, resolvié por
rescripto el Divino Pio, que él debia acusar a la mujer
mas bien que darle tormento a su esclavo en perjuicio
deella.

§ L- Si alguno no hubiere dejado ir, pero hubiere
retenido, al adultero, acaso a un hijo que fue adultero
con la madrastra, o también a un liberto o a un
esclavo que lo fue con su mujer, es responsable segiin
el espiritu de la ley, aunque no esta comprendido en
su letra. Mas la que es retenida es castigada. Pero si
hubiere vuelto a llevar a la casa a la que dejo ir, no es
responsable segun la letra de la ley; pero se ha de
decir, sin embargo, que es responsable, para que no
se cometa fraude.

§ 2.- Si la mujer hubiere recibido precio por el
adulterio de su marido, queda sujeta a la ley como
adultera.

34.- MODESTINO; Reglas, libro I.- Comete
estupro el que por trato, no por causa de matrimonio,
tiene a una mujer libre, exceptudndose, por supuesto,
laconcubina.

§ L- Se comete adulterio en mujer casada, y se
comete estupro en viuda, en doncella, 0 en un joven.

35.- EL MISMO:; Reglas, libro VIII.- Al que ha de
acusar de adulterio, si hubiere padecido algiin error
en la inscripcion, no se le prohibe enmendarlo, si
hubiera tiempo, para que no sea abolida la causa.
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36.- PAPINIANUS; libro I1II, Quaestionum.- Si
minor annis adulterium commiserit, lege Iulia tene-
tur, quoniam tale crimen post pubertatem incipit.

37.-1DEM,; libro V, Quaestionum.- Filium familias
publico iudicio adulterium in uxorem sine voluntate
patris arguere constitutum est: vindictam enim
proprii doloris consequitur.

38.- IDEM; libro XXXVI, Quaestionum.- Si
adulterium cum incesto committatur, ut puta cum
privigna nuru noverca, mulier similiter quoque
punietur: id enim remoto etiam adulterio eveniret.

§ 1.- Stuprum in sororis filiam si committatur, an
adulterii poena sufficiat mari, considerandum est.
Occurrit, quod hic duplex admissum est, quia mul-
tum interest, errore matrimonium illicite contrahatur
an contumacia iuris et sanguinis contumelia con-
currant.

§ 2.- Quare mulier tunc demum eam poenam,
quam mares, sustinebit, cum incestum iure gentium
prohibitum admiserit: nam si sola iuris nostri
observatio interveniet, mulier ab incesti crimine erit
excusata.

§ 3.- Nonnumquam tamen et in maribus incesti
crimina, quamquam natura graviora sunt, humanius
quam adulterii tractari solent: si modo incestum per
matrimonium illicitum contractum sit.

§ 4.- Fratres denique imperatores Claudiae crimen
incesti propter aectatem remiserunt, sed distrahi
coniunctionem illicitam iusserunt, cum alias
adulterii crimen, quod pubertate delinquitur, non
excusetur actate. Nam et mulieres in iure errantes
incesti crimine non teneri supra dictum est, cum in
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which the right to proceed is extinguished.

36.- PAPINIANUS; Questions, Book II1.- When a
minor is guilty of adultery, he will be liable under the
Julian Law, because a crime of this kind can be
committed after puberty.

37.- THE SAME; Questions, Book V.- It has been
decided that a son under paternal control can, without
the consent of his father, accuse his wife of adultery
ina public action, for he avenges his own suffering.

38.- THE SAME; Questions, Book XXXVI- If
adultery is committed at the same time as incest, for
instance, with a stepdaughter, a daughter-in-law, or a
stepmother, the woman shall also be punished, for
this will take place even where adultery was not
committed.

§ 1.- When fornication is committed with the
daughter of a sister, should it not be considered
whether the penalty of adultery will be sufficient for
the husband ? It happens, in the present instance, that
a double crime has been perpetrated, because there is
a great deal of difference where an unlawful marriage
is contracted by mistake, and where contempt of the
law and insult to blood are combined.

§ 2.- Wherefore, the woman must undergo the
same penalty as the man, when she has committed
incest prohibited by the Law of Nations; for if only
the observation of our law is involved, she will not be
liable for the crime of incest.

§ 3.- Sometimes, however, in the case of males, the
crime of incest, although more serious in its nature, is
ordinarily treated less severely than that of adultery;
provided the incest has been committed through an
illegal marriage.

§ 4.- Finally, the Imperial Brothers released
Claudia from responsibility for the crime of incest,
on account of her age, but they directed that the
unlawful tie should be severed; although, otherwise,
the crime of adultery, when committed after puberty,
is not excusable on account of age. For it is stated
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36.- PAPINIANO; Cuestiones, libro III.- Si un
menor de edad hubiere cometido adulterio, queda
sujeto a la ley Julia, porque este delito comienza
después de la pubertad.

37.- EL MISMO; Cuestiones, libro V.- Se esta-
blecid, que el hijo puede, sin la voluntad de su padre
acusar de adulterio a su mujer en juicio publico;
porque consigue vindicta para su propio dolor.

38.- EL MISMO; Cuestiones, libro XXXV1I.- Si se
cometiera adulterio con incesto, por ejemplo, con la
hijastra, la nuera, o la madrastra, la mujer sera
igualmente condenada; porque esto sucederia
también prescindiéndose del adulterio.

§ 1.- Si se cometiera estupro en la hija de la
hermana, se ha de considerar, si serd suficiente para
el varon la pena de adulterio. Ocurre la duda, porque
en este caso el delito es doble, pues hay mucha
diferencia entre que se contraiga ilicitamente matri-
monio por error, y que concurran la contumacia del
derechoy el ultraje de la sangre.

§ 2.- Por lo cual la mujer sufrira la pena que los
hombres, solamente cuando hubiere cometido
incesto prohibido por el derecho de gentes; porque si
solamente mediare la observancia de nuestro
derecho, lamujer serd excusada del delito de incesto.

§ 3.- A veces, sin embargo, suelen ser castigados
aun en los varones mas benignamente que los de
adulterio los delitos de incesto, aunque por natura-
leza son mas graves, si el incesto hubiera sido
cometido mediante matrimonio ilicito.

§ 4.- Finalmente, los Emperadores hermanos
perdonaron a Claudia por razén de su edad el delito
de incesto, pero mandaron que se disolviese la union
ilicita, porque por otra parte el delito de adulterio,
que se comete en la pubertad, no se excusa por la
edad; porque arriba se dijo, que también las mujeres
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adulterio commisso nullam habere possint excusa-
tionem.

§ 5.- Idem imperatores rescripserunt post
divortium, quod cum noverca bona fide privignus
fecerit, non esse crimen admittendum incesti.

§ 6.- Idem Pollioni in haec verba rescripserunt:
"incestae nuptiae confirmari non solent: et ideo
abstinenti tali matrimonio poenam praeteriti delicti,
sinondum reus postulatus est, remittimus".

§ 7.- Incestum autem, quod per illicitam matri-
monii coniunctionem admittitur, excusari solet sexu
vel aetate vel etiam puniendi correctione, quae bona
fide intervenit, utique si error allegetur, et facilius, si
nemo reum postulavit.

§ 8.- Imperator Marcus Antoninus et Commodus
filius rescripserunt: "Si maritus uxorem in adulterio
deprehensam impetu tractus doloris interfecerit, non
utique legis Corneliae de sicariis poenam excipiet".
Nam et Divus Pius in haec verba rescripsit
Apollonio: "ei, qui uxorem suam in adulterio
deprehensam occidisse se non negat, ultimum
supplicium remitti potest, cum sit difficillimum
fustum dolorem temperare et quia plus fecerit, quam
quia vindicare se non debuerit, puniendus sit.
sufficiet igitur, si humilis loci sit, in opus perpetuum
eum tradi, si qui honestior, in insulam relegari".

§ 9.- Liberto patroni famam lacessere non facile
conceditur: sed si iure mariti velit adulterii accusare,
permittendum est, quomodo si atrocem iniuriam
passus esset. Certe si patronum, qui sit €x €0 numero,
qui deprehensus ab alio interfici potest, in adulterio
uxoris deprehenderit, deliberandum est, an impune
possit occidere. Quod durum nobis esse videtur: nam
cuius famae, multo magis vitae parcendum est.
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above that women who are mistaken with reference
to the law are not liable for the crime of incest; but
when they commit adultery they can have no excuse.

§ 5.- The same Emperors stated in a Rescript that
after a divorce which a stepson obtained in good faith
from his stepmother, the accusation of incest should
notbe admitted.

§ 6.- They also stated in a Rescript to Pollio:
"Incestuous marriages are not usually confirmed, and
therefore if a person withdraws from such a marriage,
we will remit the penalty of the past offence, if the
guilty party has not yet been prosecuted."”

§ 7.- Moreover, incest committed by means of an
unlawful marriage is ordinarily excused on account
of sex or age, or even after separation, if it takes place
in good faith, and a mistake is alleged; and the more
readily if no one appears to prosecute.

§ 8.- The Emperor Marcus Antoninus and his Son
Commodus stated in a Rescript that if a husband,
impelled by the violence of his grief, kills his wife
surprised in adultery, he will not be liable to the
penalty imposed on assassins by the Cornelian Law;
for the Divine Pius made the following statements in
aRescript addressed to Appollonius: "If anyone does
not deny that he has killed his wife, taken in adultery,
he may be excused from suffering the extreme
penalty, as it is very difficult to restrain justifiable
grief; but because he has done more than he should to
revenge himself, he must be punished. Therefore, if
he is of inferior rank, it will be sufficient for him to be
sentenced to hard labor for life; and if he is of
superior station, he shall be relegated to an island."

§ 9.- A freedman is not readily permitted to attack
the reputation of his patron, but he should be
permitted to do so if he desires to accuse him of
adultery by the right of a husband, just as if he had
suffered some other atrocious injury. Where,
however, the patron is of the number of those who, if
surprised in the commission of this crime, can be
killed by another, and if he is caught committing
adultery with his wife, it should be considered
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que yerran en cuanto al derecho no son responsables
del delito de incesto, no pudiendo tener excusa
alguna en el adulterio cometido.

§ 5.-Los mismos Emperadores resolvieron por
rescripto, que después del divorcio, que el hijastro
hubiere hecho de buena fe con su madrastra no se
habra de admitir delito de incesto.

§ 6.- Los mismos respondieron por rescripto a
Polion en estos términos: «No se suelen confirmar
las nupcias incestuosas; y por ello le remitimos al que
se abstiene de tal matrimonio la pena del delito
pasado, si aun no fue acusado como reo».

§ 7.- Mas el incesto, que se comete por ilicita uniéon
de matrimonio, suele ser excusado por el sexo o por
laedad, o aun por la correccidon que por via de castigo
medio de buena fe; ciertamente si se alegara error, y
mas facilmente, sinadie acusé al reo.

§ 8.- El Emperador Marco Antonino y Cémmodo,
el hijo, respondieron por rescripto: «Si el marido,
llevado del impetu de su dolor, hubiere matado a su
mujer sorprendida en adulterio, no sufrird
ciertamente la pena de la ley Cornelia sobre los
sicarios». Porque también el Divino Pio respondio
por rescripto a Apolonio en estos términos: «Al que
no niega que maté a su mujer sorprendida en
adulterio, se le puede perdonar el ultimo suplicio,
porque es muy dificil moderar un justo dolor; y ha de
ser castigado mas bien porque hizo de mas, que
porque no haya debido vengarse ¢l; bastara, pues, si
fuere de humilde condicion, que sea condenado
perpetuamente a las obras, y si de otra mas elevada
que searelegado aunaislay.

§ 9.- No se le concede facilmente al liberto que
lastime la fama de su patrono; pero si con derecho de
marido quisiera acusarlo de adulterio, se le ha de
permitir, a la manera que si hubiese sufrido una
injuria atroz. Y ciertamente que si hubiere sor-
prendido en adulterio con su mujer al patrono, el cual
fuera del numero de los que pueden ser muertos por
otro siendo sorprendidos, se ha de ver si podria
matarlo impunemente. Lo que nos parece que es
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§ 10.- Si quis in honore ministeriove publico sit,
reus quidem postulatur, sed differtur eius accusatio et
cautionem iudicio sistendi causa promittit in finem
honoris. Ethoc ita Tiberius Caesar rescripsit.

39.- IDEM,; libro XV, Responsorum.- Vim passam
mulierem sententia Praesidis provinciae conti-
nebatur: in legem Iuliam de adulteriis non com-
misisse respondi, licet iniuriam suam protegendae
pudicitiae causa confestim marito renuntiari
prohibuit.

§ 1.- Nupta quoque muliere, tametsi lenocinii vir
prior non postuletur, adulterii crimen contra adul-
terum ab extrario poterit inferri.

§ 2.- In matrimonio quoque defuncta uxore vir iure
adulterum inter reos recipi postulat.

§ 3.- Nupta, priusquam adulter damnetur, adulterii
non postulatur, si nuptias denuntiatio vel ad domum
mulieris missa non praecessit.

§ 4.- Mulierem ob latronum societatem exulare
fussam citra poenae metum in matrimonio retineri
posse respondi, quia non fuerat adulterii damnata.

§ 5.- Praescriptione quinque annorum crimen
incesti coniunctum adulterio non excluditur.

§ 6.- Duos quidem adulterii, marem et feminam,
propter commune crimen simul non iure nec a viro
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whether the freedman can kill him with impunity.
This seems to us to be rather hard, for reputation,
much more than life, should be respected.

§ 10.- Anyone who occupies a position of honor, or
an office in the public service, can be prosecuted, but
the accusation will be postponed ; and if he furnishes
a surety to appear, the case will be deferred until the
expiration of his term of office. This was stated by
Tiberius Caesar in a Rescript.

39.- THE SAME; Opinions, Book XV.- The
decision of the Governor of a province was that a
certain woman had been violated. I held that she was
not liable under the Julian Law relating to Adultery;
although, for the purpose of protecting her modesty,
she was prevented from immediately informing her
husband of the injury which she had sustained.

§ 1.- Even after the woman has married a second
time, although her first husband may not have been
prosecuted as her pander, the charge of adultery can
be brought against the adulterer by a stranger.

§ 2.- Even if the woman should die during
marriage, her husband has a right to prosecute the
adulterer.

§ 3.- Awoman who was married before the person
who committed adultery with her has been convicted
cannot be prosecuted for this offence, if notice was
not served upon her at the wedding, or at her
residence.

§ 4.- I gave it as my opinion that a woman who has
been exiled on account of her association with
robbers could be retained in marriage without the
fear of incurring a penalty, because she was not
convicted of adultery.

§ 5.- The crime of incest, joined with adultery, is

not prescribed after the lapse of five years.

§ 6.- It is settled that two persons, the man and the
woman, cannot lawfully be prosecuted for adultery at
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duro; porque al que se le ha de respetar la fama, con
mucha masrazoén se le respetara la vida.

§ 10.- Si alguno estuviera en cargo honorifico o
ministerio publico, es ciertamente acusado reo, pero
se difiere su acusacion, y promete con caucion
presentarse a juicio al terminar su cargo honorifico; y
asiloresolvid por rescripto Tiberio César.

39.- EL MISMO; Respuestas, libro XV.- En la
sentencia del Presidente de la provincia se con-
signaba que la mujer sufrié violencia; yo respondi,
que no incurrid en la ley Julia sobre los adulterios,
aunque prohibidé que desde luego se le denunciase a
su marido su propia injuria, para cubrir su ho-
nestidad.

§ 1.- También habiéndose casado la mujer, aunque
el primer marido no haya sido acusado de lenocinio,
se podra presentar por un extrafio acusacion de
adulterio contra el adultero.

§ 2.- También habiendo fallecido la mujer durante
el matrimonio, pretende con derecho el marido que el
adultero sea contado entre los reos.

§ 3.- La casada, antes que el adultero sea con-
denado no es acusada de adulterio, si a las nupcias no
precedio la denuncia, enviada por lo menos a casa de
lamujer.

§ 4.- Respondi, que sin temor a pena se podia
retener en matrimonio a la mujer mandada desterrar
por estar en sociedad con ladrones, porque no habia
sido condenada por adulterio.

§ 5.- Por la prescripcion de cinco afios no se
excluye la acusacion de incesto, conjunta con la de
adulterio.

§ 6.- Ciertamente no es conveniente en derecho
que ni aun por el marido sean acusados al mismo
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postulari convenit. Quum tamen duobus denun-
tiatum fuisset ab eo, qui postea desistere volebat,
abolitionem esse necessariam in utriusque personam
respondi.

§ 7.- Incesti commune crimen adversus duos simul
intentari potest.

§ 8.- De servis quaestionem in dominos incesti
postulatos ita demum habendam respondi, si per
adulterium incestum esse contractum dicatur.

40.- PAULUS; libro XIX, Responsorum.-
Quaesitum est, an ea, quam maritus adulterii crimine
se accusaturum minatus est nec quicquam egit vel
iure mariti vel iure publico, nubere possit ei, quem in
ea reum adulterii destinavit. Paulus respondit nihil
impedire, quo minus ei, quem suspectum maritus
habuit, ea de qua quaeritur nubere possit.

§ l.-Item quaeritur, an idem maritus destitisse
videatur vel lenocinium commisisse, qui eandem
reduxit uxorem. Paulus respondit eum, qui post
crimen adulteri intentatum eandem uxorem reduxit,
destitisse videri et ideo ex eadem lege postea
accusandi ei ius non superesse.

41.- IDEM; libro I, Sententiarum.- In crimine
adulterii nulla danda dilatio est, nisi ut personae
exhibeantur, aut iudex ex qualitate negotii motus hoc
causa cognita permiserit.

42.- TRYPHONINUS; libro I, Disputationum.- Si
is, qui ius anulorum impetravit, adulterium commisit
in patroni uxorem aut in patronam suam, aut in eius
eive, cuius libertus patris aut matris, filii filiaeve fuit:
an ut libertus puniri debeat? Et si deprehensus sit in
adulterio, an impune occidatur? Et magis probo
subiciendum poenae libertinorum, quoniam lege
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the same time, even by the husband; but when both of
them have been accused at once by someone who
subsequently wished to desist, I hold that an acquittal
will be necessary in the case of both parties.

§ 7.- A common accusation for incest can be
brought against two persons at the same time.

§ 8.- I gave it as my opinion that where two masters
were accused of incest, their slaves could only be put
to the torture where the incest was alleged to have
been committed by adultery.

40.- PAULUS; Opinions, Book XIX.- The question
was asked whether a woman, whose husband had
threatened to accuse her of the crime of adultery, but
had not done so either in the capacity of husband or
under the common law, could marry the man whom
he had indicated as being guilty of adultery? Paulus
answered that in the case in question there was
nothing to prevent her from marrying the man whom
her husband had suspected.

§ 1.- It was likewise asked whether the same
husband should be considered to have desisted, or to
have acted as a pander, if he afterwards took back the
same wife? Paulus answered that he who took back
the same wife, after having brought an accusation of
adultery against her, was considered to have desisted;
and hence, under the same law, he had no longer the
rightto accuse her.

41.- THE SAME; Sentences, Book I.- No delay
should be granted in an accusation of adultery, unless
to compel the appearance of the persons in court; or
where the judge, induced by the circumstances of the
case, permits it, after proper cause has been shown.

42.- TRYPHONINUS; Disputations, Book II.- 1f
he who has obtained the right to wear a gold ring
should commit adultery with the wife of his patron;
or with his patroness; or with the wife of him, or of
the father of him from whom he obtained his
freedom; or with the mother, or the son's wife; or with
the daughter of any of these persons, shall he be

DIGESTO.- LIBRO XLVIII: TITULO V 49

tiempo dos, hombre y mujer, por delito comtn de
adulterio. Mas cuando a los dos se les hubiese hecho
la denuncia por el que después queria desistir,
respondi, que era necesaria la abolicion respecto a la
persona de ambos.

§ 7.- Se puede intentar simultaneamente contra dos
una comun acusacion de incesto.

§ 8.- Respondi, que se habian de someter al
tormento los esclavos contra sus duefios acusados de
incesto, solamente si se dijera que el incesto fue
cometido por medio de adulterio.

40.- PAULO; Respuestas, libro XIX.- Se preguntd,
si aquella a quien amenazo que la acusaria del delito
de adulterio su marido, que nada hizo ni con derecho
de marido, ni por derecho publico, se podria casar
con aquel a quien ¢l designé como reo de adulterio
con ella. Paulo respondid, que nada impedia que se
pudiera casar con aquel, a quien el marido tuvo como
sospechoso, ésta de quien se trata.

§ 1.- Asimismo se pregunta, si se considerara que
desistio, o cometio lenocinio el mismo marido, que
volvid a tomar la misma mujer, Paulo respondio, que
se considera que desistio el que después de haber
intentado la acusacion de adulterio volvi6 a tomar la
misma mujer y que por lo tanto no le quedaba
después en virtud de la misma ley derecho de acusar.

41.- EL MISMO; Sentencias, libro I.- En la
acusacion de adulterio no se ha de conceder ninguna
dilaciéon, a no ser para que sean exhibidas las
personas, o si el juez lo permitiere con conocimiento
de causamovido a ello por la calidad del negocio.

42.- TRIFONINO; Disputas, libro II.- Si el que
impetr6 el derecho de anillos cometi6 adulterio en la
mujer de su patrona, o en su patrona, o en la de aquel
o en aquella, de cuyo padre, o madre, hijo o hija fue
liberto, debera ser castigado como liberto? ;Y, si
fuera sorprendido en adulterio, sera matado
impunemente? Y mas bien apruebo que debe quedar
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Iulia de adulteriis coércendis ad tuenda matrimonia
pro libertinis eos haberi placuit et deteriorem causam
per istud beneficium patronorum haberi non oportet.

43.- GAILUS; libro 111, ad legem II1, tabularum.- Si
ex lege repudium missum non sit et idcirco mulier
adhuc nupta esse videatur, tamen si quis eam uxorem
duxerit, adulter non erit; idque Salvius Iulianus
respondit, quia adulterium, inquit, sine dolo malo
non committitur: quamquam dicendum, ne is, qui
sciret eam ex lege repudiatam non esse, dolo malo
committat.

44 .- PAPINIANUS; libro 1V, Responsorum.- De-
functa quoque socru gener incesti postulabitur, ut
adulter post mortem mulieris.

TIT. VI

AD LEGEM IULIAM DE VI PUBLICA

1.- MARCIANUS; libro X1V, Institutionum.- Lege
iulia de vi publica tenetur, qui arma tela domi suae
agrove inve villa praeter usum venationis vel itineris
vel navigationis coegerit.

2.- SCAEVOLA; libro 1V, Regularum.- Exci-
piuntur autem arma, quae quis promercii causa
habuerit hereditateve ei obvenerint.

3.- MARCIANUS; libro XIV, Institutionum.- In
eadem causa sunt, qui turbae seditionisve faciendae
consilium inierint servosve aut liberos homines in
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punished as a freedman? And if he is surprised in
adultery, can he be killed with impunity? I am
inclined to think that he should be subjected to the
penalty imposed upon freedmen; because, by the
Julian Law for the suppression of Adultery, and with
a view to the protection of marriage, it is settled that
they should be considered as freedmen; and, as the
result of this advantage, the case of patrons should
notbe rendered any worse.

43.- GAIUS; On the Law of the Twelve Tables,
Book I11.- 1f the notice of repudiation was not served
in accordance with law, and therefore the woman is
still considered to be married; yet, if anyone takes her
as his wife, he will not be an adulterer. Salvius
Julianus was the author of this opinion; because, as
he says, adultery cannot be committed without
malicious contrivance. It should, however, be held
that he is guilty of malicious contrivance who knew
that she had not been legally repudiated.

44.- PAPINIANUS; Opinions, Book IV.- If his
mother-in-law is dead, a son-in-law can be
prosecuted for incest with her, just as an adulterer can
be prosecuted after the death of the woman.

TITLE VI

CONCERNING THE JULTIAN LAW
ON PUBLIC VIOLENCE

1.- MARCIANUS; Institutes, Book XIV.- He is
liable under the Julian Law relating to Public
Violence who collects arms or darts in his house, or
on his land, or in a farm house, in larger quantities
than is customary for the purpose of hunting, or travel
by land or water.

2.- SCAEVOLA; Rules, Book IV.- Arms which
anyone has for the purpose of trade, or which have
descended to him by inheritance, are excepted.

3.- MARCIANUS; Institutes, Book XIV.- Those,
also, are in the same position who form the design of
exciting a tumult, or sedition, and have slaves or
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sujeto a la pena de los libertinos, porque en la ley
Julia sobre la represion de los adulterios plugo que
para defender a los matrimonios éstos fueran
considerados como libertinos, y no es conveniente
que por este beneficio sea considerada peor la causa
de los patronos.

43.- GAYO; Comentarios a la ley de las Doce
Tablas, libro 111.- Sino se hubiera enviado el repudio
con arreglo a la ley, y por ello se considerase que la
mujer estaba casada todavia, sin embargo, si alguno
la hubiere tomado por mujer, no sera adultero; y esto
respondid Salvio Juliano, porque no se comete, dice,
adulterio sin dolo malo; aunque se ha de decir, que el
que supiera que ella no fue repudiada con arreglo a la
ley, no lo comete con dolo malo.

44 .- PAPINIANO; Respuestas, libro IV.- También
habiendo fallecido la suegra sera acusado de incesto
el yerno, como el adtltero después de la muerte de la
mujer.

TITULO VI

SOBRE LA LEY JULIA RELATIVA A LA
VIOLENCIA PUBLICA

1.- MARCIANQO; Instituta, libro X1V .- Esta sujeto
ala ley Julia sobre la violencia publica el que tuviere
armas o dardos en su casa o en el campo, o en una
casa de campo, no siendo para uso de caza, o de viaje,
odenavegacion.

2.- SCEVOLA; Reglas, libro IV.- Se exceptiian sin
embargo, las armas que alguno tuviere para co-
mercio, o que a ¢l hubieren ido por herencia.

3.- MARCIANO:; Instituta, libro XIV.- Estan en el
mismo caso los que hubieren formado designio de
reunir turba o hacer sedicion, o hubieren tenido en
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armis habuerint.

§ 1.- Eadem lege tenetur, qui pubes cum telo in
publico fuerit.

§ 2.- In eadem causa sunt, qui pessimo exemplo
convocatu seditione villas expugnaverint et cum telis
etarmis bona rapuerint.

§ 3.- Item tenetur, qui ex incendio rapuerit aliquid
praeter materiam.

§ 4.- Praeterea punitur huius legis poena, qui
puerum vel feminam vel quemquam per vim
stupraverit.

§ 5.- Sed et qui in incendio cum gladio aut telo
rapiendi causa fuit vel prohibendi dominum res suas
servare, eadem poena tenetur.

§ 6.- Eadem lege tenetur, qui hominibus armatis
possessorem domo agrove suo aut navi sua deiecerit
expugnaverit.

4.- ULPIANUS; libro LIX, ad Edictum.- Utive id
staret, homines commodaverit:

5.- MARCIANUS; libro X1V, Institutionum.- Qui
coetu conversu turba seditione incendium fecerit:
quique hominem dolo malo incluserit obsederit:
quive fecerit, quo minus sepeliatur, quo magis funus
diripiatur distrahatur: quive per vim sibi aliquem
obligaverit, nam eam obligationem lex rescindit.

§ 1.- Side vi et possessione vel dominio quaeratur,
ante cognoscendum de vi quam de proprietate rei
Divus Pius (universitate Thessalorum) graece
rescripsit: sed et decrevit, ut prius de vi quaeratur
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freemenunder arms.

§ 1.- He is liable under the same law who, having
arrived at puberty, appears armed in public.

§ 2.- Those are in the same position who, offering
an extremely bad example by having assembled in
numbers and excited sedition, plunder country-
houses, and with darts or arms commit robbery.

§ 3.- He also is liable who, in case of fire, removes
by violence anything except the materials of the
building.

§ 4.- Moreover, he who pollutes by force aboy ora
woman, or anyone whomsoever, is also liable to
punishment under this law.

§ 5.- He also who goes to a fire armed with a sword
or other weapon for the purpose of robbery, or to
prevent the owner from saving his property, is liable
to the same penalty.

§ 6.- He is liable under the same law who, with
armed men assembled in a body with a display of
force, expels a possessor from his house, his land, or
his ship:

4.- ULPIANUS; On the Edict, Book LIX.- Or has
provided men for this purpose.

5.- MARCIANUS; Institutes, Book XIV.- Anyone
who, by means of an assembly, a crowd, a tumult, or a
sedition, causes a conflagration; or who maltreats a
man whom he has wrongfully confined; or who
prevents a body from being buried, to better enable
him to disperse and plunder a funeral procession; or
forcibly compels someone to become obligated to
him, for the law rescinds an obligation of this kind, is
liable.

§ 1.- When a question of violence and possession,
or ownership is involved, the Divine Pius stated in a
Rescript that the violence should be investigated
before the right of ownership, which Rescript,
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armas esclavos u hombres libres.

§ L.- Esta sujeto a la misma ley el pubero que en
publico hubiere ido con armas.

§ 2.- En el mismo caso se hallan los que habiendo
hecho con malisimo ejemplo sedicion hubieren ata-
cado casas de campo, y con dardos y armas hubieren
robado bienes.

§ 3.- Asimismo esta obligado el que de un incendio
hubiere robado alguna cosa, excepto los materiales.

§ 4.- Ademas, es castigado con lapena de esta ley el
que con violencia hubiere estuprado a un joven, auna
mujer, o a otro cualquiera.

§ 5.- Mas también esta sujeto a la misma pena el
que estuvo en un incendio con espada o dardo para
robar, o para impedir que el duefio salve sus cosas.

§ 6.-Esta sujeto a la misma ley el que con hombres
armados hubiere echado de su casa o campo, o de su
nave, al poseedor, o con el concurso de otros lo
hubiere atacado,

4.- ULPIANO; Comentarios al Edicto, libro LIX.-
o si para que se hiciera esto hubiere proporcionado
hombres;

5.- MARCIANGO; Instituta, libro XIV.- el que con
reunion, concurso, turba, o sedicion hubiere hecho
incendio, y el que con dolo malo hubiere encerrado, o
cercado, aun hombre, o el que hubiere hecho que no
sea sepultado, o que se disolviese o impidiese el
funeral; o el que a la fuerza hubiere obligado a su
favor a otro; porque la ley rescinde esta obligacion.

§ 1.- Si se cuestionase sobre la violencia, y la
posesion o el dominio, respondid por rescripto en
griego el Divino Pio a la universidad de los Tesalos,
que se ha de conocer antes de la violencia, que de la
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quam de iure dominii sive possessionis.

§ 2.- Qui vacantem mulierem rapuit vel nuptam,
ultimo supplicio punitur et, si pater iniuriam suam
precibus exoratus remiserit, tamen extraneus sine
quinquennii praescriptione reum postulare poterit,
cum raptus crimen legis Iuliae de adulteris potes-
tatem excedit.

6.- ULPIANUS; libro VII, de officio Proconsulis.-
Et eum, qui puerum ingenuum rapuit, puniendum
Divus Pius rescripsit in haec verba: "Exemplum
libelli dati mihi a Domitio Silvano nomine Domitii
Silvani patrui subici iussi, motus querella eius, qua
significavit filium suum ingenuum, iuvenem
admodum, raptum atque conclusum, mox verberibus
ac tormentis usque ad summum periculum adflictum,
Gemine carissime: velim audias eum et, si com-
pereris haec itaadmissa, rem severe exequaris'.

7.- IDEM,; libro VIII, de officio Proconsulis.- Lege
Iulia de vi publica tenetur, qui, cum imperium potes-
tatemve haberet, civem Romanum adversus pro-
vocationem necaverit verberaverit iusseritve quid
fieri aut quid in collum iniecerit, ut torqueatur. Item
quod ad legatos oratores comitesve attinebit, si quis
eorum pulsasse et sive iniuriam fecisse arguetur.

8.- MAECIANUS; libro V, Publicorum.- Lege
Iulia de vi publica cavetur, ne quis reum vinciat
impediatve, quo minus Romae intra certum tempus
adsit.

9.- PAULUS; libro VII, ad Edictum.- Armatos non
utique eos intellegere debemus, qui tela habuerunt,
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written in Greek, was addressed to the community of
the Thessalians. He also decreed that the question of
violence should be examined before that of
ownership or possession was decided.

§ 2.- Anyone who has ravished a free woman, or
one who is married, shall be punished with death. If
her father, moved by prayers, pardons his injury, a
stranger can prosecute without being barred by the
prescription of five years, because the crime of rape
exceeds in scope the Julian Law relating to Adultery.

6.- ULPIANUS; On the Duties of Proconsul, Book
VIl.- The Divine Pius stated in a Rescript that
whoever ravishes a freeborn boy should be punished,
as follows: "I have ordered the submission to me of a
petition presented by Domitius Silvanus, in the name
of Domitius Silvanus, his paternal uncle, who,
having been influenced by his complaint, in which it
is stated that his son who was freeborn, and still very
young, was carried away by force, shut up, and
afterwards subjected to blows and tortures, with great
danger to his life. My dear brother, I request you to
hear him, and, if you ascertain that these offences
have been committed, punish them severely."

7.- THE SAME; On the Duties of Proconsul, Book
VIIL.- Anyone who is invested with authority or
power, and subjects a Roman citizen to death or
scourging, or orders this to be done, or attaches
anything to his neck for the purpose of torturing him,
without permitting him to appeal, is liable under the
Julian Law relating to Public Violence. This also
applies to deputies and orators, and their attendants,
where anyone is proved to have beaten them, or
caused them any injury.

8.- MARCIANUS; Public Prosecutions, Book V.-
By the Julian Law relating to Public Violence, it is
provided that no one can bind an accused person, or
prevent him from appearing at Rome within a certain
time.

9.- PAULUS; On the Edict, Book VII.- By "armed
persons" we should understand not merely those who
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propiedad de la cosa; pero también decretd, que se
cuestionase sobre la violencia antes que sobre el
derecho de dominio, o de la posesion.

§ 2.- El que robd una mujer sin marido, o casada, es
condenado al ultimo suplicio; y aunque el padre
habiéndosele rogado con suplicas hubiere perdonado
su propia injuria, esto no obstante, podra un extrafio
acusar al reo sin la prescripcion del quinquenio,
porque el delito de rapto excede del alcance de la
facultad de laley Julia sobre los adulterios.

6.- ULPIANO; Del Cargo de Proconsul, libro VII.-
El Divino Pio resolvid por rescripto, en estos tér-
minos, que debia ser castigado el que robd un
impubero ingenuo: «Mandé que se te enviara el
ejemplar del libelo que se me entregd por Domicio
Silvano, en nombre de su tio paterno Domicio
Silvano, movido por su querella, en la que significo
que un hijo suyo ingenuo muy joven habia sido
raptado y encerrado, y después maltratado con azotes
y tormentos hasta el ultimo peligro; yo querria,
carisimo Gémino, que lo oyeras, y que si vieres que
asi se hicieron tales cosas castigues severamente el
caso».

7.- EL MISMO; Del Cargo de Proconsul, libro
VIII.- Estd sujeto a la ley Julia sobre la violencia
publica el que teniendo imperio o potestad hubiere
matado o azotado contra apelacion a un ciudadano
romano, o hubiere mandado que se haga alguna cosa,
o que se le eche al cuello algo para atormentarle.
Asimismo, por lo que atafie a los legados, oradores o
acompaflantes, si se probare que alguien golped a
uno de éstos, o le infirid injuria.

8.- MECIANO; De los Juicios publicos, libro V.-
Se dispone en la ley Julia sobre la violencia publica,
que nadie aprisione a un reo, o le impida que dentro
de cierto tiempo se presente en Roma.

9.- PAULO; Comentarios al Edicto, libro VII .- Por
armados debemos entender no solamente los que
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sed etiam quid aliud nocere potest.

10.- ULPIANUS; libro LXVIII, ad Edictum.- Qui
dolo malo fecerit, quo minus iudicia tuto exerceantur
aut iudices ut oportet iudicent vel is, qui potestatem
imperiumve habebit, quam ei ius erit, decernat
imperet faciat: qui ludos pecuniamve ab aliquo invito
polliceri publice privatimve per iniuriam exegerit:
item qui cum telo dolo malo in contione fuerit aut ubi
iudicium publice exercebitur. Exceptus est, qui
propter venationem habeat homines, qui cum bestiis
pugnent, ministrosque ad ea habere conceditur.

§ 1.- Hac lege tenetur et qui convocatis hominibus
vim fecerit, quo quis verberetur et pulsetur, neque
homo occisus sit.

§ 2.- Damnato de vi publica aqua et igni inter-
dicitur.

11.- PAULUS; libro V, Sententiarum.- Hi, qui
aedes alienas aut villas expilaverint effregerint
expugnaverint, si quid in turba cum telis fecerint,
capite puniuntur.

§ 1.- Telorum autem appellatione omnia, ex quibus
singuli homines nocere possunt, accipiuntur.

§ 2.- Qui telum tutandae salutis suae causa gerunt,
non videntur hominis occidendi causa portare.

12.- IDEM,; libro singulari ad Senatusconsultum
Turpillianum.- Qui nova vectigalia exercent, lege
iulia de vi publica tenentur.
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have darts, but also anything else with which they can
cause injury.

10.- ULPIANUS; On the Edict, Book LXVIII.- He
who fraudulently prevents the free administration of
justice, or prevents the judges from deciding as they
should do; or he who, being invested with power or
authority, acts in any other way than the law decrees
and requires that he should; and anyone who unjustly
compels a person to promise, either publicly or
privately, to furnish slaves, or pay money; and also
anyone who, with malicious intent, appears armed in
an assembly, or in a place where justice is publicly
administered, with the exception of him who collects
men in order to hunt wild beasts, and who is
permitted to keep people for this purpose, will be
liable under this law.

§ 1.- He, also, is liable under this law, who, where
men have been assembled, uses force for the purpose
of striking or beating someone, even though he may
notbekilled.

§ 2.- He who is convicted of having employed
public violence is interdicted the use of water and
fire.

11.- PAULUS; Sentences, Book V.- Those who
have plundered the houses of others in the city or in
the country, or have broken into them, or seized them,
and have done so by means of a mob and with a
display of armed force, shall be punished capitally.

§ 1.- By the term "arms," is understood everything
aman can make use of to cause injury.

§ 2.- Those who carry arms in order to protect
themselves are not considered to carry them for the
purpose of killing anyone.

12.- THE SAME; On the Turpillian Decree of the
Senate.- Those who impose new taxes arbitrarily are
liable under the Julian Law relating to Public
Violence.
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tuvieron dardos, sino también alguna otra cosa que
puede hacer dafio.

10.- ULPIANO; Comentarios al Edicto, libro
LXVIII- El que con dolo malo hubiere hecho que no
se ejerciten las acciones con seguridad, o que los
jueces no juzguen como es debido, o el que tuviere
potestad o imperio y decretara, mandase u obrara de
otro modo que como para ello tuviese derecho; el que
hubiere exigido publica o privadamente por injuria
que por alguien sean prometidos contra su voluntad
juegos o dinero; asimismo el que con dardo se hallare
con dolo malo en una reunion, o donde publicamente
se celebrare juicio; quedando exceptuado el que por
razén de caza tuviera hombres, que lucharan con las
fieras; porque se les concede que para esto tengan
auxiliares.

§ L.- Esta sujeto a esta ley también el que habiendo
convocado hombres hubiere hecho violencia para
que alguien fuese azotado o golpeado, sin que este
hombre haya sido muerto.

§ 2.- Al condenado por violencia ptiblica se le pone
interdiccion en el aguay el fuego.

11.- PAULO; Sentencias, libro V.- Los que
hubieren despojado, quebrantado, o asaltado casas
ajenas, o casas de campo, si esto lo hubieren hecho en
turba armada con dardos, son castigados con pena
capital.

§ 1.- Mas con la denominacion de dardos se
entienden todas las cosas con las que cada hombre
puede hacer dafio.

§ 2.- Los que para su propia defensa llevan dardo
no se considera que los llevan para matar a otro
hombre.

12.- EL MISMO; Comentarios al Senadoconsulto
Turpiliano, libro Unico.- Los que exigen nuevos
impuestos estan sujetos a la ley Julia sobre la
violencia publica.
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TIT. VII

AD LEGEM IULIAM DE VI PRIVATA

1.- MARCIANUS; libro X1V, Institutionum.- De vi
privata damnati pars tertia bonorum ex lege Iulia
publicatur et cautum est, ne senator sit, ne decurio,
aut ullum honorem capiat, neve in eum ordinem
sedeat, neve iudex sit: et videlicet omni honore quasi
infamis ex Senatusconsulto carebit.

§ 1.- Eadem poena adficiuntur, qui ad poenam legis
iuliae de vi privata rediguntur, et si quis ex naufragio
dolo malo quid rapuerit.

§ 2.- Sed et ex Constitutionibus Principum extra
ordinem, qui de naufragiis aliquid diripuerint,
puniuntur: nam et Divus Pius rescripsit nullam vim
nautis fieri debere et, si quis fecerit, ut severissime
puniatur.

2.- SCAEVOLA; libro 1V, Regularum.- Hac lege
tenetur, qui convocatis hominibus vim fecerit, quo
quis verberetur pulsaretur, neque homo occisus erit.

3.- MACER; [libro I, Publicorm.- Nec interest,
liberos an servos et suos an alienos quis ad vim
faciendam convocaverit.

§ 1.- Nec minus hi, qui convocati sunt, cadem lege
tenentur.

§ 2.- Sed si nulli convocati nullique pulsati sint, per
iniuriam tamen ex bonis alienis quid ablatum sit, hac
lege teneri eum qui id fecerit.
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TITLE VII

CONCERNING THE JULIAN LAW RELATING
TO PRIVATE VIOLENCE

1.- MARCIANUS; Institutes, Book XIV.- Anyone
who is convicted of private violence is punished
under the Julian Law by the confiscation of the third
part of his property; and it is provided that he shall not
be a senator or a decurion; or obtain any mark of
distinction, or be permitted to sit with any of the
above-named officials; or be a judge; and, according
to the Decree of the Senate, he shall be stripped of all
his honors as a person who is infamous.

§ 1.- Those who are liable to the penalty of the
Julian Law relating to Private Violence are subjected
to the same punishment if they have been guilty of
fraudulently and forcibly appropriating any goods in
ashipwreck.

§ 2.- Anyone who plunders property which has
been shipwrecked is punished arbitrarily under the
Imperial Constitutions; for the Divine Pius stated in a
Rescript that no force should be employed against
sailors, and if anyone did so that he should be
severely punished.

2.- SCAEVOLA; Rules, Book IV.- He is liable
under this law who, by means of a crowd of men,
employs force, in consequence of which some person
is beaten or struck, even if no one is killed.

3.- MACER; Public Prosecutions, Book I.- It
makes no difference whether the crowd was
convoked for the purpose of employing violence
against freemen, or one's own slaves, or slaves
belonging to another.

§ 1.- Those who have been assembled are none the
less liable under the same law.

§ 2.- If, however, no persons have been assembled,
and none has been beaten, but something has been
unjustly taken from property belonging to others, he
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TITULO VII

SOBRE LA LEY JULIA RELATIVAA LA
VIOLENCIA PRIVADA

1.- MARCIANQO; Instituta, libro XIV.- Por la ley
Julia se confisca la tercera parte de los bienes del
condenado por violencia privada; y se dispuso que no
sea senador, ni decuridn, ni adquiera honor alguno, ni
tome asiento en algun orden, ni sea juez; y
ciertamente sera privado en virtud de un Senado-
consulto de todo honor, como infame.

§ 1.- Con la misma pena son castigados los que
estan sujetos a la pena de la ley Julia sobre la
violencia privada, y el que de un naufragio hubiere
robado alguna cosa con dolo malo.

§ 2.- Pero también son castigados extraordina-
riamente en virtud de Constituciones de los
Principes, los que de naufragios hubieren robado
alguna cosa; porque también el Divino Pio resolvio
por rescripto, que no se les debia hacer violencia
alguna a los marineros, y que si alguien la hubiere
hecho fuera severisimamente castigado.

2.-SCEVOLA; Reglas, libro IV.- Esta sujeto a esta
ley el que habiendo convocado hombres hubiere
hecho violencia para que alguno fuese azotado o
golpeado, sin que el hombre hubiere sido muerto.

3.- MACER; De los Juicios publicos, libro I.- Y no
importa que uno haya convocado para hacer la
violencia hombres libres y esclavos, y suyos éstos o
ajenos.

§ L.- Y no menos estan sujetos a la misma ley los
que fueron convocados.

§ 2.- Pero si ningunos hubieran sido convocados,
ni ningunos golpeados, pero por injuria se hubiera
quitado alguna cosa de los bienes ajenos, queda
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4.- PAULUS,; libro LV, ad Edictum.- Legis ITuliae
de vi privata crimen committitur, cum coetum aliquis
et concursum fecisse dicitur, quo minus quis in ius
produceretur.

§ 1.- Et si quis quaestionem de alterius servo
habuisset: et ideo moderatius Edicto Praetoris de
iniuriis utendum esse Labeo ait.

5.- ULPIANUS; libro LXIX, ad Edictum.- Si quis
aliquem deiecit ex agro suo hominibus congregatis
sine armis, vis privatae postulari possit.

6.- MODESTINUS; libro VIII, Regularum.- Ex
Senatusconsulto Volusiano, qui improbe coeunt in
alienam litem, ut, quidquid ex condemnatione in rem
ipsius redactum fuerit, inter eos communicaretur,
lege Iulia de vi privata tenentur.

7.- CALLISTRATUS; libro V, de Cognitionibus.-
Creditores si adversus debitores suos agant, per
iudicem id, quod deberi sibi putant, reposcere
debent: alioquin si in rem debitoris sui intraverint id
nullo concedente, Divus Marcus decrevit ius crediti
eos non habere. Verba decreti haec sunt. "Optimum
est, ut, si quas putas te habere petitiones, actionibus
experiaris: interim ille in possessione debet morari,
tu petitor es". Et cum Marcianus diceret: "vim nullam
feci": Caesar dixit: "tu vim putas esse solum, si
homines vulnerentur? Vis est et tunc, quotiens quis
id, quod deberi sibi putat, non per iudicem reposcit.
Non puto autem nec verecundiae nec dignitati nec
pietati tuae convenire quicquam non iure facere.
Quisquis igitur probatus mihi fuerit rem ullam
debitoris non ab ipso sibi traditam sine ullo iudice
temere possidere, eumque sibi ius in eam rem
dixisse, ius crediti non habebit".
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who did so will be liable under this law.

4.- PAULUS; On the Edict, Book LV.- The crime
punished by the Julian Law is committed where
someone is said to have assembled a crowd or a mob,
to prevent a person from being produced in court.

§ 1.- If anyone should put the slave of another to
torture, Labeo says that the Edict of the Praetor
relating to injuries can be resorted to, and thus greater
moderation be displayed.

5.- ULPIANUS; On the Edict, Book LXIX.- If
anyone should expel a person from his land by means
of a crowd of men who are unarmed, he can be
prosecuted for private violence.

6.- MODESTINUS; Rules, Book VIII.- Under the
Volusian Decree of the Senate, those who improperly
assemble in order to manifest opposition to a lawsuit
of others, and agree that anything obtained from the
parties by condemnation shall be divided among
them, are liable under the Julian Law relating to
Private Violence.

7.- CALLISTRATUS; On Judicial Inquiries, Book
V.- Creditors, who proceed against their debtors,
should demand a second time, through the judge,
what they think to be due to them. Otherwise, if they
enter upon the property of the debtor without
permission having been given them to do so, the
Divine Marcus decreed that they had no longer any
right to their claims. The following are the terms of
the Decree: "It is very proper, where you think that
you have claims, that you should attempt to collect
them by means of actions. In the meantime, the other
party should remain in possession, for you are merely
the plaintiff." And when Marcianus said that no force
had been employed, the Emperor replied: "You think
that force is only employed when men are wounded.
Force is employed when anyone thinks that he can
take what is due to him without demanding it a
second time through the judge. I do not think that it is
consistent either with your character for reserve or
your dignity, to commit an act which is unauthorized
by law. Therefore, whenever it is proved to me that
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sujeto a esta ley el que tal hubiere hecho.

4.- PAULO; Comentarios al Edicto, libro LV.- Se
comete el delito de la ley Julia sobre la violencia
privada, cuando se dice que alguien hizo reunién y
concurso para que uno no fuese presentado en juicio.

§ l- También si alguno hubiese sometido a
tormento al esclavo de otro, y por esto dice Labedn,
que se ha de usar con mas moderacion del Edicto del
Pretor sobre las injurias.

5.- ULPIANO; Comentarios al Edicto, libro
LXIX.- Si alguien echd a otro de su propio campo,
habiendo congregado hombres sin armas, puede ser
acusado de violencia privada.

6.- MODESTINO; Reglas, libro VIII.- En virtud
del Senadoconsulto Volusiano, los que sin probidad
se juntan en pleito contra otro, para repartirse entre
ellos lo que se hubiere obtenido por virtud de
condenacion sobre cosa del mismo, estan sujetos a la
ley Julia sobre la violencia privada.

7.- CALISTRATO; De las Jurisdicciones, libro V.-
Si los acreedores procedieran contra sus deudores,
deben pedir por medio del juez lo que creen que se les
debe. De otra suerte, si ocuparen una cosa de su
deudor sin que nadie se lo conceda, decret6 el Divino
Marco que no tuvieran ellos derecho a su crédito. Las
palabras del decreto son estas: «Excelente cosa es
que cjercites las acciones, si creyeras que tienes
algunas para pedir; mientras tanto ¢l debe
permanecer en posesion, y tu eres demandante; y
como Marciano dijese: no hice ninguna violencia, el
César dijo: ¢y crees ti que solamente hay violencia,
si se hiriere a los hombres? Hay violencia también
siempre y cuando alguno no reclama por medio del
juez lo que cree que se le debe; y no creo que nunca
convenga a tu pudor ni a tu dignidad hacer alguna
cosa no conforme a derecho. Asi, pues, cualquiera
que se me hubiere probado que posee temeraria-
mente sin la intervencion de algun juez alguna cosa
de un deudor, que no le fue entregada por él mismo, y
que ¢l se administr6 justicia a si mismo en este
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8.- MODESTINUS,; [libro II, de Poenis.- Si cre-
ditor sine auctoritate iudicis res debitoris occupet,
hac lege tenetur et tertia parte bonorum multatur et
infamis fit.

TIT. VIII

AD LEGEM CORNELIAM DE SICARIIS
ET VENEFICIS

1.- MARCIANUS; libro X1V, Institutionum.- Lege
Cornelia de sicariis et veneficis tenetur, qui hominem
occiderit: cuiusve dolo malo incendium factum erit:
quive hominis occidendi furtive faciendi causa cum
telo ambulaverit: quive, cum magistratus esset
publicove iudicio praeesset, operam dedisset, quo
quis falsum iudicium profiteretur, ut quis innocens
conveniretur condemnaretur.

§ 1.- Praeterea tenetur, qui hominis necandi causa
venenum confecerit dederit: quive falsum testi-
monium dolo malo dixerit, quo quis publico iudicio
rei capitalis damnaretur: quive magistratus iudexve
quaestionis ob capitalem causam pecuniam acceperit
ut publica lege reus fieret.

§ 2.- Et qui hominem occiderit, punitur non habita
differentia, cuius condicionis hominem interemit.

§ 3.- Divus Hadrianus rescripsit eum, qui hominem
occidit, si non occidendi animo hoc admisit, absolvi
posse, et qui hominem non occidit, sed vulneravit, ut
occidat, pro homicida damnandum: et ex re consti-
tuendum hoc: nam si gladium strinxerit et in eo per-
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any property of the debtor was not delivered by him
to his creditor, but that the latter boldly took
possession of it without being authorized by a court,
and he has declared that he was entitled to the
property, he will forfeit his right to the claim."

8.- MODESTINUS; On Punishments, Book II.-
Where a creditor, without judicial authority, seizes
the property of his debtor, he is liable under this law,
will be fined a third part of his property, and will
become infamous.

TITLE VIII

CONCERNING THE CORNELIAN LAW
RELATING TO ASSASSINS AND POISONERS

1.- MARCIANUS; Institutes, Book XIV.- Under
the Cornelian Law relating to Assassins and
Poisoners, anyone who kills a man; or through whose
malice a fire has originated; or who has gone about
armed for the purpose of killing someone or
committing theft; or who, being a magistrate, or
presiding in a criminal case, enables false testimony
to be given by which an innocent person may be
prosecuted, or convicted, is liable.

§ 1.- He also is liable who prepares poison, and
administers it for the purpose of killing a man; or
who, with malicious intent gives false testimony, by
means of which anyone may be sentenced to death in
a criminal prosecution; or any magistrate or judge
who accepts money in consideration of causing
someone to be accused of a crime.

§ 2.- Anyone who has committed homicide is
punished without taking into account the legal
condition of the person who was killed.

§ 3.- The Divine Hadrian stated in a Rescript that
anyone who killed a man, without the intention of
doing so, could be acquitted; and that anyone who did
not kill a man, but wounded him for the purpose of
killing him, should be convicted of homicide; and
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negocio, no tendra derecho a su crédito».

8.- MODESTINO; De las Penas, libro II.- Si el
acreedor ocupara sin la autoridad del juez bienes del
deudor, estd sujeto a esta ley, y es multado en la
tercera parte de sus bienes, y se hace infame.

TITULO VIII

SOBRE LA LEY CORNELIA RELATIVA A LOS
SICARIOS Y A LOS ENVENENADORES

1.- MARCIANO; Instituta, libro X1V.- Esta sujeto
a la ley Cornelia sobre los sicarios y envenenadores
el que hubiere matado a un hombre, o aquel por cuyo
dolo malo se hubiere producido un incendio; o el que
para matar a un hombre o para cometer un hurto
llevare consigo dardo, o el que siendo magistrado, o
presidiendo juicio publico, hubiese procurado que
alguno diera falso indicio, para que fuese demandado
y condenado algun inocente.

§ 1.- Ademas esta obligado el que hubiere con-
feccionado, o dado, veneno para matar a un hombre;
o el que con dolo malo hubiere dicho falso testi-
monio, por el que alguien fuese condenado en juicio
publico como reo de pena capital; o el que siendo
magistrado o juez de cuestion por causa capital
hubiere recibido dinero para que uno fuese hecho reo
por ley publica.

§ 2.- También es castigado el que hubiere matado a
un hombre, sin que se haga diferencia de que con-
dicion sea el hombre a quien haya matado.

§ 3.- El Divino Adriano respondi6 por rescripto,
que el que mat6 a un hombre puede ser absuelto, si
esto lo hizo no con animo de matarlo; y que el que no
mato a un hombre, sino que lo hirié para matarlo, ha
de ser condenado como homicida, y que esto se ha de
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cusserit, indubitate occidendi animo id eum
admisisse: sed si clavi percussit aut cuccuma in rixa,
quamvis ferro percusserit, tamen non occidendi
animo. Leniendam poenam eius, qui in rixa casu
magis quam voluntate homicidium admisit.

§ 4.- Item Divus Hadrianus rescripsit eum, qui
stuprum sibi vel suis per vim inferentem occidit,
dimittendum.

§ 5.- Sed et in eum, qui uxorem deprehensam in
adulterio occidit, Divus Pius leviorem poenam irro-
gandam esse scripsit, et humiliore loco positum in
exilium perpetuum dari iussit, in aliqua dignitate
positum ad tempus relegari.

2.- ULPIANUS; libro I, de Adulteriis.- Inauditum
filium pater occidere non potest, sed accusare eum
apud praefectum praesidemve provinciae debet.

3.- MARCIANUS; libro XIV, Institutionum.-
Eiusdem legis corneliae de sicariis et veneficis capite
quinto, qui venenum necandi hominis causa fecerit
vel vendiderit vel habuerit, plectitur.

§ 1.- Eiusdem legis poena adficitur, qui in
publicum mala medicamenta vendiderit vel hominis
necandi causa habuerit.

§ 2.- Adiectio autem ista "veneni mali" ostendit
esse quaedam et non mala venena. Ergo nomen
medium est et tam id, quod ad sanandum, quam id,
quod ad occidendum paratum est, continet, sed et id
quod amatorium appellatur. Sed hoc solum notatur in
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that the decision should be rendered according to the
circumstances of the case, for if the aggressor drew a
sword and struck him with it, there is no doubt of his
having done this with the intention of killing him.
Where, however, during a quarrel, he struck him with
a spike, or a brass vessel used in a bath, although the
article employed was of metal, still the attack was not
made with the intention of killing him; and the
penalty imposed upon one who in a quarrel
committed homicide rather accidentally than
intentionally, should be mitigated.

§ 4.- The Divine Hadrian also stated in a Rescript
that he who killed anyone who was forcibly
attempting to commit an act of debauchery with
himself, or with those belonging to him, should be
discharged.

§ 5.- But with regard to a husband who kills his
wife surprised in the act of adultery, the Divine Pius
stated in a Rescript that a lighter penalty should be
inflicted upon him; and he ordered that anyone of
inferior rank should be sent into perpetual exile, and
that a person of distinguished position should be
relegated for a certain time.

2.- ULPIANUS; On Adultery, Book I.- A father
cannot kill his son without his having been heard; but
he should accuse him before the Prefect or the
Governor of the province.

3.- MARCIANUS; Institutes, Book XIV.- Anyone
who has prepared poison, or sells it, or keeps it for the
purpose of killing human beings, is punished by the
Fifth Section of the same Cornelian Law relating to
Assassins and Poisoners.

§ 1.- The penalty of this law is imposed upon any
one who publicly sells injurious poisons or keeps
them for the purpose of homicide.

§ 2.- The expression "injurious poisons" shows that
there are certain poisons which are not injurious.
Therefore the term is an ambiguous one, and includes
what can be used for curing disease as well as for
causing death. There also are preparations called love
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determinar segun el caso; porque si desenvainé la
espada, y le hiri6 con ella, indudablemente que esto
lo hizo ¢l con animo de matarlo; pero si en rifia lo
hiri6 con una llave o con una sartén, aunque lo haya
herido con hierro, pero no con animo de matarlo, se
ha de suavizar la pena del que en rifla cometidé un
homicidio, mas bien por casualidad, que con
voluntad.

§ 4.- Asimismo resolvid por rescripto el Divino
Adriano, que ha de ser perdonado el que matd al que
con violencia cometid estupro con él o con los suyos.

§ 5.- Pero el Divino Pio escribi6 que se debia im-
poner una pena mas leve también al que matd a su
mujer sorprendida en adulterio, y mandé que el de
humilde condiciéon fuese condenado a destierro
perpetuo, y relegado temporalmente el que se hallase
constituido en alguna dignidad.

2.- ULPIANO; De los Adulterios, libro I.- El padre
no puede matar a su hijo sin que haya sido oido, sino
que debe acusarlo ante el prefecto o el presidente de
laprovincia.

3.- MARCIANO; Instituta, libro XIV.- En el
capitulo quinto de la misma ley Cornelia sobre los
sicarios y los envenenadores se castiga al que hubiere
hecho, o vendido, o tuviese, veneno para matar a un
hombre.

§ 1.- Conlapena de lamisma ley es castigado el que
en publico hubiere vendido malos medicamentos, o
los tuviere para matar a un hombre.

§ 2.- Mas esta adicion, «veneno maloy, indica que
también hay algunos venenos que no son malos.
Luego la palabra veneno es genérica, y comprende
tanto lo que esta preparado para sanar, como para
matar, y aun también lo que se llama amatorio. Mas
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ea lege, quod hominis necandi causa habet. Sed ex
Senatusconsulto relegari iussa est ea, quae non
quidem malo animo, sed malo exemplo medi-
camentum ad conceptionem dedit, ex quo ea quae
acceperat decesserit.

§ 3.- Alio Senatusconsulto effectum est, ut pig-
mentarii, si cui temere cicutam salamandram
aconitum pituocampas aut bubrostim mandragoram
et id, quod lustramenti causa dederit cantharidas,
poena teneantur huius legis.

§ 4.- Ttem is, cuius familia sciente eo apiscendae
reciperandae possessionis causa arma sumpserit:
item qui auctor seditionis fuerit, et qui naufragium
suppresserit: et qui falsa indicia confessus fuerit
confitendave curaverit, quo quis innocens cir-
cumveniretur, et qui hominem libidinis vel promercii
causa castraverit, ex Senatusconsulto poena legis
Corneliae punitur.

§ 5.- Legis Corneliae de sicariis et veneficis poena
insulae deportatio est et omnium bonorum ademptio.
sed solent hodie capite puniri, nisi honestiore loco
positi fuerint, ut poenam legis sustineant: humiliores
enim solent vel bestiis subici, altiores vero
deportantur in insulam.

§ 6.- Transfugas licet, ubicumque inventi fuerint,
quasi hostes interficere.

4.- ULPIANUS; libro VII, de officio Proconsulis.-
Lege Cornelia de sicariis tenetur, qui, cum in
magistratu est esset, eorum quid fecerit contra
hominis necem, quod legibus permissum non sit.

§ 1.- Quum quidam per lasciviam causam mortis
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philtres. These, however, are only forbidden by this
law where they are designed to kill people. A woman
was ordered by a decree of the Senate to be banished,
who, not with malicious intent, but offering a bad
example, administered for the purpose of producing
conception a drug which, having been taken, caused
death.

§ 3.- It is provided by another Decree of the Senate
that dealers in ointments who rashly sell hemlock,
salamander, aconite, pine-cones, bu-prestis,
mandragora, and give cantharides as a purgative, are
liable to the penalty of this law.

§ 4.- Likewise, he whose slaves, with his
knowledge, have taken up arms for the purpose of
obtaining or recovering the possession of property;
or one who is the promoter of sedition; or who has
appropriated shipwrecked merchandise; or who has
represented matters which are false to be true, that an
innocent person might be deceived; or who has
caused this to be done; or who has castrated a man on
account of debauchery, or in order to sell him, is,
under the Decree of the Senate, subjected to the
penalty of the Cornelian Law.

§ 5.- The penalty of the Cornelian Law relating to
Assassins and Poisoners is deportation to an island
and the confiscation of all property. It is, however, at
present customary to inflict capital punishment,
unless the parties in question occupy such a high
position that they are not amenable to the law. It is
customary for persons of inferior rank to be thrown to
wild beasts, and for those higher in the social scale to
be deported to an island.

§ 6.- It is permitted to kill deserters, just as if they
were enemies, wherever they may be found.

4.- ULPIANUS; On the Duties of Proconsul, Book
VII.- He is liable under the Cornelian Law relating to
Assassins who, while occupying the position of
magistrate, commits some act involving the life of a
man which is not authorized by law.

§ 1.- When a man, through mere wantonness,
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en esta ley se indica solamente el que alguien tiene
para matar a un hombre. Pero en virtud de un
Senadoconsulto se mandé que fuese relegada la que
no ciertamente con mala intencion, sino con mal
ejemplo, dio para concebir un medicamento, por
virtud del cual fallecié la que lo habia tomado.

§ 3.- Por otro Senadoconsulto se hizo que estu-
vieran sujetos a la pena de esta ley los drogueros, si
temerariamente le hubieren dado a alguien cicuta,
salamandra, acoénico, gusanos de pifia, o bupreste,
mandragora, y cantaridas para excitar.

§ 4.- Asimismo, aquel cuya servidumbre hubiere
tomado armas, sabiéndolo ¢él, para adquirir o
recuperar una posesion; también el que hubiere sido
autor de una sedicion, y el que hubiere hecho
desaparecer a un naufrago; también el que hubiere
declarado, o procurado que se declarasen falsos
indicios, para que algin inocente fuese inculpado; y
el que por causa de liviandad o de comercio hubiere
castrado a alguno, es castigado por el Senado-
consulto con la pena de laley Cornelia.

§ 5.- Lapena de la ley Cornelia sobre los sicarios y
envenenadores es la deportacion a una isla y la
privacion de todos los bienes; pero hoy suelen ser
condenados a muerte, a no ser que estuvieren
constituidos en honrosa posicion, para sufrir la pena
de la ley; porque los de clase mas humilde suelen ser
echados a las fieras, y los de mas alta posicion son
deportados aunaisla.

§6.- Es licito matar como enemigos a los trans-
fugas, donde quiera que fueren hallados.

4.- ULPIANO; Del Cargo de Proconsul, Libro
VII.- Esta sujeto a ley Cornelia sobre los sicarios el
que siendo magistrado hubiere hecho alguna de estas
cosas, que no esta permitida en las leyes, con la vida
deunhombre.

§ 1.- Habiendo uno dado por lascivia ocasion para
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praebuisset, comprobatum est factum Ignatii Taurini
Proconsulis Baeticae a Divo Hadriano, quod eum in
quinquennium relegasset.

§ 2.- Idem Divus Hadrianus rescripsit: "Consti-
tutum quidem est, ne spadones fierent, eos autem, qui
hoc crimine arguerentur, Corneliae legis poena teneri
eorumque bona merito fisco meo vindicari debere,
sed et in servos, qui spadones fecerint, ultimo
supplicio animadvertendum esse: et qui hoc crimine
tenentur, si non adfuerint, de absentibus quoque,
tamquam lege Cornelia teneantur, pronuntiandum
esse. Plane si ipsi, qui hanc iniuriam passi sunt,
proclamaverint, audire eos Praeses provinciae debet,
qui virilitatem amiserunt. Nemo enim liberum
servumve invitum sinentemve castrare debet, neve
quis se sponte castrandum praebere debet. At si quis
adversus Edictum meum fecerit, medico quidem, qui
exciderit, capitale erit, item ipsi qui se sponte
excidendum praebuit".

5.- PAULUS; libro 11, de officio Proconsulis.- Hi
quoque, qui thlibias faciunt, ex Constitutione Divi
Hadriani ad Ninnium Hastam in eadem causa sunt,
quahi qui castrant.

6.- VENULEIUS SATURNINUS; libro I, de
officio Proncosulis.- Is, qui servum castrandum
tradiderit, pro parte dimidia bonorum multatur ex
Senatus consulto, quod neratio prisco et annio vero
consulibus factum est.

7.- PAULUS,; libro singulari de publicis ludiciis.-
In lege cornelia dolus pro facto accipitur. neque in
hac lege culpa lata pro dolo accipitur. Quare si quis
alto se praecipitaverit et super alium venerit eumque
occiderit, aut putator, ex arbore cum ramum deiceret,
non praeclamaverit et praetereuntem occiderit, ad
huius legis coercitionem non pertinet.
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causes the death of another, the decision of Ignatius
Taurinus, Proconsul of Baetica, who relegated the
guilty party for a term of five years, was confirmed by
the Divine Hadrian.

§ 2.- The Divine Hadrian also stated the following
in a Rescript: "It is forbidden by the Imperial
Constitutions that eunuchs should be made, and they
provide that persons who are convicted of this crime
are liable to the penalty of the Cornelian Law, and
that their property shall with good reason be
confiscated by the Treasury. "But with reference to
slaves who have made eunuchs, they should be
punished capitally, and those who are liable to this
public crime and do not appear, shall, even when
absent, be sentenced under the Cornelian Law. It is
clear that if persons who have suffered this injury
demand justice, the Governor of the province should
hear those who have lost their virility; for no one has
aright to castrate a freeman or a slave, either against
his consent or with it, and no one can voluntarily offer
himself to be castrated. If anyone should violate my
Edict, the physician who performed the operation
shall be punished with death, as well as anyone who
willingly offered himself for emasculation."

5.-PAULUS; On the Duties of Proconsul, Book I1.-
Those also who render persons impotent are, by a
Constitution of the Divine Hadrian addressed to
Ninius Hasta, placed in the same class with those
who perform castration.

6.- VENULEIUS SATURNINUS; On the Duties
of Proconsul, Book I.- He who delivers a slave to be
castrated shall be punished by a fine of half his
property, under a decree of the Senate enacted during
the Consulate of Neratius Priscus and Annius Verus.

7.- PAULUS; On Public Prosecutions.- Under the
Cornelian Law, the degree of fraud depends upon the
act, but by this law gross negligence is not considered
fraud. Wherefore, if anyone precipitates himself
from a height and falls upon another and kills him, or
if a man trimming trees throwns down a branch and
does not give warning, but kills a passer-by, he will
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la muerte de alguien, se aprobo por el Divino Adriano
el acto de Ignacio Taurino, Proconsul de la Bética,
que lo relegd por un quinquenio.

§ 2.- El mismo Divino Adriano resolvié por
rescripto: «Se determind ciertamente en consti-
tuciones, que no se hicieran espadones; y que los que
fueren acusados de este delito estuviesen sujetos a la
pena de la ley Cornelia, y que con razon debian ser
reivindicados sus bienes para mi fisco y que también
se debia imponer la tltima pena a los esclavos que
hubieren hecho espadones y que respecto a los que
son responsables de este delito, si no estuvieren
presentes, se ha de fallar, aun estando ausentes, como
si estuvieran sujetos a la ley Cornelia. Y ciertamente
que si los mismos que sufrieron esta injuria se
hubieren querellado, el Presidente de la provincia
debe oir alos que perdieron la virilidad. Porque nadie
debe castrar a un hombre libre 0 a un esclavo, contra
la voluntad de éste, o consintiéndolo €l; ni ninguno
debe prestarse espontaneamente a ser castrado. Mas
si alguno hubiere obrado contra mi Edicto, habra
ciertamente pena capital para el médico, que hubiere
hecho la castracion, y también para el mismo que
espontaneamente se presto a ser castradoy.

5.- PAULO; Del Cargo de Proconsul, libro II.-
También los que hacen los impotentes se hallan en
virtud de la Constitucion del Divino Adriano,
dirigida a Ninnio Hasta, en la misma condicion que
los que castran.

6.- VENULEYO SATURNINO; Del Cargo de
Proconsul, libro I.- El que hubiere entregado un
esclavo para ser castrado es multado en la mitad de
sus bienes en virtud de Senadoconsulto hecho bajo el
consulado de Neracio Priscoy de Annio Vero.

7.- PAULO; De los Juicios publicos, libro unico.-
En la ley Cornelia el dolo es considerado como un
hecho y en esta ley la culpa lata no es considerada
como dolo. Por lo cual, si alguno se hubiere
precipitado de lo alto, y hubiere caido sobre otro, y lo
hubiere matado, o si un podador no avisare desde el
arbol al dejar caer una rama, y hubiere matado al que
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8.- ULPIANUS; [libro XXIII, ad Edictum.- Si
mulierem visceribus suis vim intulisse, quo partum
abigeret, constiterit, eam in exilium praeses pro-
vinciae exiget.

9.- IDEM; libro XXXVII, ad Edictum.- Furem
nocturnum si quis occiderit, ita demum impune feret,
si parcere ei sine periculo suo non potuit.

10.- IDEM; libro XVIII, ad Edictum.- Si quis dolo
insulam meam exusserit, capitis poena plectetur
quasi incendiarius.

11.- MODESTINUS; libro VI, Regularum.- Cir-
cumcidere iudaeis filios suos tantum Rescripto Divi
Pii permittitur: in non eiusdem religionis qui hoc
fecerit, castrantis poena irrogatur.

§ 1.- Servo sine iudice ad bestias dato non solum
qui vendidit poena, verum et qui comparavit tene-
bitur.

§ 2.- Post legem Petroniam et Senatusconsulta ad
eam legem pertinentia dominis potestas ablata est ad
bestias depugnandas suo arbitrio servos tradere:
oblato tamen iudici servo, si iusta sit domini querella,
sic poenae tradetur.

12.- IDEM; libro VIII, Regularum.- Infans vel
furiosus si hominem occiderint, lege Cornelia non
tenentur, cum alterum innocentia consilii tuetur,
alterum fati infelicitas excusat.

13.- IDEM; libro XII, Pandectarum.- Ex senatus
consulto eius legis poena damnari iubetur, qui mala
sacrificia fecerit habuerit.
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notbe liable to punishment under this law.

8.- ULPIANUS; On the Edict, Book XXXIII.- 1f it
should be proved that a woman has employed force
upon her abdomen for the purpose of producing
abortion, the Governor of the province shall send her
into exile.

9.- THE SAME; On the Edict, Book XXXVII.- If
anyone kills a thief at night, he can only do so with
impunity, when he could not have spared him without
placing himselfin jeopardy.

10.- THE SAME; On the Edict, Book XVIII.- 1f
anyone should maliciously burn my house, he shall
suffer capital punishment as an incendiary.

11.- MODESTINUS; Rules, Book VI- By a
Rescript of the Divine Pius, Jews are permitted to
circumcise only their own children, and anyone who
performs this operation upon persons of a different
religion will incur the penalty for castration.

§ 1.- If a slave, without having been sentenced, is
thrown to wild beasts, not only he who sold him, but
also he who purchased him will be liable to
punishment.

§ 2.- Since the passage of the Petronian Law and
the Decrees of the Senate having reference to it,
masters are deprived of the power of giving up their
slaves, whenever they please, for the purpose of
fighting wild beasts. A master, however, can produce
his slave in court, and if his complaint is well
founded, the slave can be subjected to the penalty,

12.- THE SAME; Rules, Book VIII.- When an
infant or an insane person commits homicide, he is
not liable under the Cornelian Law; for absence of
intention protects the one, and his unhappy fate
excuses the other.

13.- THE SAME; Pandects, Book XII.- By a decree
of the Senate it is ordered that anyone who offers
sacrifices for the purpose of causing misfortune shall
be subjected to the penalty of this law.
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pasaba, no estd sujeto ala pena de esta ley.

8.- ULPIANO; Comentarios al Edicto, libro
XXXIII.- Si constare que una mujer se hizo violencia
en sus entranas para abortar, el Presidente de la
provincia lamandara a destierro.

9.- EL MISMO; Comentarios al Edicto, libro
XXXVII.- Si alguno hubiere matado a un ladron
nocturno, s6lo lo hara impunemente, si no pudo
perdonarlo sin peligro suyo propio.

10.- EL MISMO; Comentarios al Edicto, libro
XVIII .- Si alguno hubiere quemado con dolo malo mi
casa, es condenado a pena capital, como incendiario.

11.- MODESTINO; Reglas, libro VI- Por
rescripto del Divino Pio se les permite a los judios
circuncidar solamente a sus hijos; al que hubiere
hecho esto a los que no son de la misma religion se le
impone la pena que al que castra.

§ 1.- Habiendo sido un esclavo echado a las fieras
sin la intervencion del juez, quedaran sujetos a la
pena no solamente el que lo vendid, sino también el
que lo compro.

§ 2.- Después de la ley Petronia y de los Senado-
consultos relativos a esta ley, se les quito a los duefios
la potestad de entregar a su arbitrio esclavos para
luchar con las fieras; pero habiendo sido entregado el
esclavo al juez, si fuera justa la querella de su sefior,
sera de este modo sometido a la pena.

12.- ELMISMO; Reglas, libro VIII.- El que esta en
lainfancia o el loco, si hubieren matado a un hombre,
no estan sujetos a la ley Cornelia, porque al uno lo
ampara la inocencia de su designio, y al otro la
infelicidad de su desgracia.

13.- EL MISMO; Pandectas, libro XII.- En virtud
de un Senadoconsulto se manda que sea condenado a
la pena de esta ley el que hubiere hecho o celebrado
malos sacrificios.
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14.- CALLISTRATUS; libro VI, de Cognitio-
nibus.- Divus Hadrianus in haec verba rescripsit: "in
maleficiis voluntas spectatur, non exitus".

15.- ULPIANUS; libro VIII, ad legem Iuliam et
Papiam.- Nihil interest, occidat quis an causam
mortis praebeat.

16.- MODESTINUS; libro III, de Poenis.- Qui
cacdem admiserunt sponte dolove malo, in honore
aliquo positi deportari solent, qui secundo gradu
sunt, capite puniuntur. Facilius hoc in decuriones
fieri potest, sic tamen, ut consulto prius Principe et
iubente id fiat: nisi forte tumultus aliter sedari non
possit.

17.- PAULUS; libro V, Sententiarum.- Si in rixa
percussus homo perierit, ictus unius cuiusque in hoc
collectorum contemplari oportet.

TIT. IX

DE LEGE POMPEIA DE PARRICIDIIS

1.- MARCIANUS; libro X1V, Institutionum.- Lege
Pompeia de parricidiis cavetur, ut, si quis patrem
matrem, avum aviam, fratrem sororem patruelem
matruelem, patruum avunculum amitam, conso-
brinum consobrinam, uxorem virum generum
socrum, vitricum, privignum privignam, patronum
patronam occiderit cuiusve dolo malo id factum erit,
ut poena eca tencatur quae est legis Corneliae de
sicariis. Sed et mater, quae filium filiamve occiderit,
eius legis poena adficitur, et avus, qui nepotem
occiderit: et praeterea qui emit venenum ut patri
daret, quamvis non potuerit dare.
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14.- CALLISTRATUS; On Judicial Inquiries,
Book VI.- The Divine Hadrian stated the following in
a Rescript: "In the perpetration of crime, the
intention, and npt the event, is considered."

15.- ULPIANUS; On the Lex Julia et Papia, Book
VIII.- 1t makes no difference whether one actually
kills another, or is merely the cause of his death.

16.- MODESTINUS; On Punishments, Book III.-
Those who voluntarily or maliciously commit
murder are usually deported, if they are of high rank;
but if they are of inferior station they are punished
with death. This, however, is more excusable in
decurions, where they have previously consulted the
Emperor, and acted by his order; unless the tumult
could not otherwise have been suppressed.

17.- PAULUS; Sentences, Book V.- If a man after
having been struck in a quarrel dies, the blow given
by each of the persons assembled should be
investigated.

TITLE IX

CONCERNING THE POMPEIAN LAW ON
PARRICIDES

1.- MARCIANUS; Institutes, Book XIV.- 1t is
provided by the Pompeian Law relating to Parricides
that if anyone Kkills his father, his mother, his
grandfather, his grandmother, his brother, his sister,
his paternal uncle, his paternal aunt, his maternal
uncle, his maternal aunt, his cousin of either sex, his
wife, her husband, his son-in-law, his father-in-law,
his stepfather, his stepson, his stepdaughter, his
patron, or his patroness, or causes this to be done with
malicious intent, he shall be liable to the penalty
prescribed by the Cornelian Law relating to
Assassins. A mother, who kills her son or her
daughter, is also liable to the penalty of this law, as
well as a grandfather who kills his grandson. Again,
anyone who purchases poison for the purpose of
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14.- CALISTRATO; De las Jurisdicciones, libro
VIL- El Divino Adriano respondi6 por rescripto: «en
los maleficios se atiende a la voluntad, no al resul-
tado».

15.- ULPIANO; Comentarios a la ley Julia y
Papia, libro VIII.- Y no hay diferencia alguna entre
que alguno mate, o dé causa para la muerte.

16.- MODESTINO; De las Penas, libro III.- Los
que voluntariamente, o con dolo malo, hicieron una
muerte, hallandose constituidos en algin cargo
honorifico, suelen ser deportados, y los que estan en
segunda categoria son condenados a muerte; esto se
puede hacer mdas facilmente tratdndose de
decuriones, pero de modo, sin embargo, que se haga
habiéndose consultado antes al Principe, y man-
dandolo ¢él, a no ser acaso que el tumulto no se pueda
apaciguar de otro modo.

17.- PAULO; Sentencias, libro V.- Si herido en rifia
hubiere perecido un hombre, es conveniente que se
examinen las heridas de cada uno de los reunidos en
aquella.

TITULO IX

DE LA LEY POMPEYA SOBRE LOS
PARRICIDIOS

1.- MARCIANGO; Instituta, libro XIV.- Se dispone
en laley Pompeya sobre los parricidios, que si alguno
hubiere matado a su padre, madre, abuelo, abucla,
hermano, hermana, primo paterno, primo materno,
tio paterno, tio materno, tia paterna, con sobrino, con
sobrina, mujer, marido, yerno, suegro, padrastro,
hijastro, hijastra, patrono, patrona, o aquel por cuyo
dolo malo se hubiere hecho esto, esté sujeto a la pena
de la ley Cornelia, que hay sobre los sicarios. Pero
también la madre, que hubiere matado asu hijooasu
hija, es castigada con la pena de esta ley; también el
abuelo que hubiere matado a un nieto; y ademas el
que comprdé un veneno para darselo a su padre,
aunque no haya podido darselo.
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2.- SCAEVOLA; libro 1V, Regularum.- Frater
autem eius, qui cognoverat tantum nec patri indi-
caverat, relegatus est et medicus supplicio affectus.

3.- MARCIANUS; libro X1V, Institutionum.- Sed
sciendum est lege Pompeia de consobrino
comprehendi, sed non etiam eos pariter complecti,
qui pari propioreve gradu sunt. Sed et novercae et
sponsae personae omissae sunt, sententia tamen legis
continentur:

4.-1DEM,; libro I, de publicis Iudiciis.- Quum pater
et mater sponsi sponsae socerorum, ut liberorum
sponsi generorum appellatione continentur.

5.- IDEM; Ilibro XIV, Institutionum.- Divus
Hadrianus fertur, cum in venatione filium suum
quidam necaverat, qui novercam adulterabat, in
insulam eum deportasse, quod latronis magis quam
patris iure eum interfecit: nam patria potestas in
pietate debet, non atrocitate consistere.

6.- ULPIANUS; libro VIII, de officio Proconsulis.-
Utrum qui occiderunt parentes an etiam conscii
poena parricidii adficiantur, quaeri potest. Et ait
Maecianus etiam conscios eadem poena adficiendos,
non solum parricidas. Proinde conscii etiam extranei
eadem poena adficiendi sunt.

7.- IDEM; libro XXIX, ad Edictum.- Si sciente
creditore ad scelus committendum pecunia sit
subministrata, ut puta si ad veneni mali
comparationem vel etiam ut latronibus
adgressoribusque daretur, qui patrem interficerent:
parricidii poena tenebitur, qui quaesierit pecuniam
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administering it to his father is liable, even if he does
not give it to him.

2.- SCAEVOLA; Rules, Book IV .- A brother of the
guilty party, who was aware of the plan, and did not
warn his father, was relegated, and the physician
subjected to punishment.

3.-MARCIANUS; Institutes, Book XIV.- It must be
remembered that cousins are included in the
Pompeian Law, but those are not equally implicated
who are in the same, or a nearer degree. Also,
mothers-in-law and women who have been betrothed
are omitted; they are, however, included in
accordance with the meaning of the law.

4.- THE SAME; On Public Prosecutions, Book I.-
Just as the fathers and mothers of married persons are
embraced in the designation fathers and mothers-in-
law, so the husbands of the children are embraced in
the term sons-in-law.

5.-THE SAME; Institutes, Book XIV.- 1t is said that
the Divine Hadrian, in a case where a certain man
had, while hunting, killed his son who had committed
adultery with his stepmother, caused him to be
deported to an island, on the ground that he killed him
rather as a thief than by asserting his right as a father;
for paternal authority should rather be influenced by
affection than by cruelty.

6.- ULPIANUS; On the Duties of Proconsul, Book
VIII.- The question may be asked whether those who
kill their parents, or know of the crime, should be
punished for parricide. Maecianus says that not only
parricides, but also their accomplices, should
undergo this penalty. Hence the accomplices, even if
they are strangers, are punished in the same way.

7.- THE SAME; On the Edict, Book XXIX.- When
money has been furnished for the commission of a
crime, with the knowledge of a creditor, where, for
instance, it has been given to purchase poison, or paid
to robbers or assassins for the purpose of killing his
father, he who obtained the money will be liable to
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2.- SCEVOLA; Reglas, libro IV.- Mas el hermano
del que solamente lo sabia, y no se lo habia indicado
al padre, es relegado, y el médico es condenado al
suplicio.

3.- MARCIANO:; Instituta, libro XIV .- Pero se ha
de saber, que en la ley Pompeya se comprende el con
sobrino, pero que no estan comprendidos también los
que son de igual o mas proximo grado. Mas también
fueron excluidas las personas de la madrastra y de la
esposa, pero estan comprendidas en el espiritu de la

ley,

4.- EL MISMO:; De los Juicios publicos, libro I.-
puesto que el padre y la madre del esposo y de la
esposa estan comprendidos en la denominacion de
suegros, como en la de yernos los esposos de los
hijos.

5.- EL MISMO; Instituta, libro XIV.- Dicese que el
Divino Adriano, habiendo uno matado en una caceria
a su hijo, que cometia adulterio con su madrastra, lo
deport6 a una isla, porque lo matdé mas bien como
ladrén que con el derecho de padre; porque la patria
potestad debe consistir en la piedad, no en la
atrocidad.

6.- ULPIANO; Del Cargo de Proconsul, libro
VIIL- Se puede preguntar, si son castigados con la
pena de parricidio los que mataron a sus
ascendientes, o si también los complices; y dice
Meciano, que han de ser castigados con la misma
pena también los complices, no solamente los
parricidas; por consiguiente, también los complices
extrafios han de ser castigados con la misma pena.

7.- EL MISMO; Comentarios al Edicto, libro
XXIX.- Si sabiéndolo el acreedor se hubiera
suministrado dinero para cometer el delito, por
ejemplo, si fuese dado para la compra de un veneno
malo, o también a ladrones y agresores, que matasen
al padre, estaran sujetos a la pena de parricidio el que
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quique eorum ita crediderint aut a quo ita caverint.

8.- IDEM; libro VIII, Disputationum.- Parricidii
postulatus si interim decesserit, si quidem sibi
mortem conscivit, successorem fiscum habere
debebit: si minus, eum quem voluit, si modo
testamentum fecit: si intestatus decessit, eos heredes
habebit, qui lege vocantur.

9.- MODESTINUS; libro XII, Pandectarum.-
Poena parricidii more maiorum haec instituta est, ut
parricida virgis sanguineis verberatus deinde culleo
insuatur cum cane, gallo gallinaceo et vipera et
simia: deinde in mare profundum culleus iactatur.
hoc ita, si mare proximum sit: alioquin bestiis
obicitur secundum Divi Hadriani Constitutionem.

§ 1.- Qui alias personas occiderint praeter matrem
et patrem et avum et aviam quos more maiorum
puniri supra diximus, capitis poena plectentur aut
ultimo supplicio mactantur.

§ 2.- Sane si per furorem aliquis parentem
occiderit, impunitus erit, ut Divi fratres rescripserunt
super eo, qui per furorem matrem necaverat: nam
sufficere furore ipso eum puniri, diligentiusque
custodiendum esse aut etiam vinculis coercendum.

10.- PAULUS; libro singulari de Poenis omnium
legum.- Eorum, qui parricidii poena teneri possunt,
semper accusatio permittitur.

TIT. X
DE LEGE CORNELIA DE FALSIS, ET DE
SENATUSCONSULTO LIBONIANO

1.- MARCIANUS; [libro XIV, Institutionum.-
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the penalty for parricide, as well as those who lent it,
or took measures to have itused in this way.

8.- THE SAME; Disputations, Book VIII.- Where
anyone accused of parricide dies before being
convicted, even if he kills himself, he should have the
Treasury as his successor, or if not, anyone whom he
appointed by his will. If he should die intestate, he
will have as heirs those who are designated by law.

9.- MODESTINUS; Pandects, Book XII.- The
penalty of parricide, as prescribed by our ancestors,
is that the culprit shall be beaten with rods stained
with his blood, and then shall be sewed up in a sack
with a dog, a cock, a viper, and an ape, and the bag
cast into the depth of the sea, that is to say, if the sea is
near at hand; otherwise, it shall be thrown to wild
beasts, according to the Constitution of the Divine
Hadrian.

§ 1.- Those who kill other persons than their father
and mother, their grandfather and grandmother,
whom we have stated above, are punished according
to the custom of our ancestors, either suffer a capital
penalty, or are sacrificed to the gods.

§ 2.- When anyone, while insane, kills his parents,
he shall go unpunished, as the Divine Brothers stated
in a Rescript with reference to a man who, being
insane, killed his mother; for it is sufficient for him to
be punished by his insanity alone, but he must be
guarded with great care, or else be kept in chains.

10.- PAULUS; On the Penalties of All Laws.- The
accusation of those who are liable to the penalty of
parricide is always permitted.

TITLE X
CONCERNING THE CORNELIAN LAW ON
DECEIT AND THE LIBONIAN DECREE
OF THE SENATE

1.- MARCIANUS; Institutes, Book XIV.- The
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hubiere buscado el dinero, y los que asi lo hubieren
prestado, o asi hubieren recibido caucioén de alguno.

8.- EL MISMO; Disputas, libro VIII.- El acusado
de parricidio, si hubiere fallecido entre tanto, debera
tener por sucesor al fisco, si verdaderamente él
mismo se procurd la muerte, y si no a quien €l quiso,
si es que hizo testamento; si fallecio intestado, tendra
los herederos que son llamados por la ley.

9.- MODESTINO; Pandectas, libro XII.- Segun
costumbre de los antepasados se establecio esta pena
para el parricidio, que azotado el parricida con
vaquetas de sangre fuese después cosido en un saco
de cuero con un perro, un gallo de gallina, una vibora,
una mona; y que después fuese echado el saco de
cuero a lo profundo del mar; y esto asi, si el mar
estuviera cerca, pues de otra suerte, es echado a las
fieras, seglin una Constitucion del Divino Adriano.

§ L.- Los que hubieren matado a otras personas que
no sean la madre y el padre, el abuelo y la abuela, los
cuales eran castigados segin la costumbre de los
antepasados, como antes hemos dicho, seran
condenados a pena capital, o son castigados con el
ultimo suplicio.

§ 2.- Mas si presa de locura hubiere alguien matado
a su ascendiente, quedara impune, como resolvieron
por rescripto los Divinos hermanos respecto a uno
que presa de locura habia matado a su madre; porque
basta que ¢l esté castigado con su misma locura, y
que haya de ser custodiado mas diligentemente, o
que aun haya de ser reducido a prision.

10.- PAULO; De las Penas de todas las leyes, libro
unico.- Se permite siempre la acusacion de los que
pueden estar sujetos a la pena de parricidio.

TITULO X
SOBRE LA LEY CORNELIA RELATIVA A
LAS FALSEDADES Y SOBRE
EL SENADOCONSULTO LIBONIANO

1.- MARCIANO; Instituta, libro XIV.- Se impone
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Poena legis Corneliae irrogatur ei, qui falsas testa-
tiones faciendas testimoniave falsa inspicienda dolo
malo coiecerit.

§ 1.- Item ob instruendam advocationem testi-
moniave pecuniam acceperit pactusve fuerit
societatem coierit ad obligationem innocentium, ex
Senatusconsulto coercetur.

§ 2.- Sed et si quis ob renuntiandum remitten-
dumve testimonium dicendum vel non dicendum
pecuniam acceperit, poena legis Corneliae adficitur.
et qui iudicem corruperit corrumpendumve cura-
verit.

§ 3.- Sed et si iudex Constitutiones Principum
neglexerit, punitur.

§ 4.- Qui in rationibus tabulis cerisve vel alia quare
sine consignatione falsum fecerint vel rem amo-
verint, perinde ex his causis, atque si erant falsarii,
puniuntur. sic et Divus Severus lege Cornelia de
falsis damnavit praefectum Aegypti, quod
instrumentis suis, cum praeerat provinciae, falsum
fecit.

§ 5.- Is, qui aperuerit vivi testamentum, legis
Corneliae poena tenetur.

§ 6.- Is, qui deposita instrumenta apud alium ab eo
prodita esse adversariis suis dicit, accusare eum falsi
potest.

§ 7.- Ad testamenta militum Senatusconsultum
pertinet, quo lege Cornelia tenentur, qui sibi legatum
fideicommissumve adscripserint.

§ 8.- Inter filium et servum et extraneum testa-
mentum scribentes hoc interest, quod in extraneo, si

DIGEST.- BOOK XLVIII: TITLE X

penalty of the Cornelian Law is inflicted upon
anyone who, with malicious intent, has suborned
false witnesses, or caused spurious evidence to be
introduced.

§ 1.- Likewise, anyone who receives money, or
makes an agreement to receive it, for the purpose of
fraudulently obtaining legal assistance or evidence,
or forms a conspiracy to render innocent persons
liable, is punished by the Decree of the Senate.

§ 2.- Moreover, anyone who receives money for
the production or the suppression of witnesses, and
the giving or withholding of testimony, is punished
by the Cornelian Law; and also anyone who corrupts
a judge, or takes any steps for the purpose of
corrupting him.

§ 3.- If, however, a judge neglects to enforce the
Imperial Constitutions he will be punished.

§ 4.- Those who have been guilty of deceit with
reference to accounts, wills, public documents, or
anything else which is not sealed, or have
fraudulently appropriated property, shall be punished
for these crimes, just as if they had committed
forgery. It was for just such an offence that the Divine
Severus condemned the Prefect of Egypt, under the
Cornelian Law relating to Deceit, because during the
time when he governed the province he had falsified
his ownrecords.

§ 5.- He who opens the will of a person who is
living is liable to the penalty of the Cornelian Law.

§ 6.- He who alleges that documents deposited with
another have been delivered by him to his adversaries
can be prosecuted for deceit.

§ 7.- The Decree of the Senate applies to military
wills, and by its terms anyone is liable under the
Cornelian Law who has written the bequest of a
legacy or a trust for his own benefit.

§ 8.- There is this difference between the drawing
up of a will by a son, a slave, or a stranger; for, so far
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la pena de la ley Cornelia al que con dolo malo
hubiere procurado que se hicieran falsas decla-
raciones de testigos, o que se examinaran falsos
testimonios.

§ 1.- Asimismo sera castigado por el Senado-
consulto el que hubiere recibido o pactado dinero por
preparar defensa o testimonios, o hubiere hecho
sociedad para obligar a inocentes.

§ 2.- Pero también si alguno hubiere recibido
dinero por renunciar o remitir un testimonio, por
prestarlo o no prestarlo, es condenado con la pena de
la ley Cornelia, asi como el que hubiere corrompido
al juez, o procurado que fuese corrompido.

§ 3.- Mas si el juez hubiere desatendido las Consti-
tuciones de los Principes, es también castigado.

§ 4.- Los que en cuentas, o en tablas enceradas, o en
otra cualquier cosa sin firma hubieren cometido
falsedad, o los que hubieren amovido una cosa, son
castigados en virtud de estas causas como si fueran
falsarios; asi también castigo el Divino Severo por la
ley Cornelia sobre falsedades a un prefecto de
Egipto, porque cometi6 falsedad en instrumentos
suyos, siendo presidente de la provincia.

§ 5.- El que hubiere abierto el testamento de uno
que vivia, esta sujeto a lapena de la ley Camelia.

§ 6.- El que dice qué instrumentos depositados en
poder de otro fueron manifestados por éste a sus
adversarios, puede acusar a éste de falsedad.

§ 7.- Es aplicable a los testamentos de los militares
el Senadoconsulto por el cual estan sujetos a la ley
Cornelia los que se hubieren adscrito un legado o un
fideicomiso.

§ 8.- Entre el hijo, el esclavo, y el extrafio, que
escriben un testamento, hay esta diferencia, que,
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specialiter subscriptio facta est "quod illi dictavi et
recognovi", poena cessat et capi potest, in filio vel
servo vel generalis subscriptio sufficit et ad poenam
evitandam et ad capiendum.

§ 9.- Ex illa quoque causa falsi poenae quis subi-
citur, ut Divi quoque Severus et Antoninus consti-
tuerunt, ut tutores et curatores et qui officio deposito
non restituerunt tutelam vel curationem cum fisco
contrahere non possint ac, si quis adversus hanc
legem profectus aerario obrepserit, ut perinde
puniatur, ac si falsum commisisset.

§ 10.- Sed ad illos hoc non pertinet ut idem prin-
cipes rescripserunt, qui antequam tutelam susci-
perent haec gesserunt: nec enim excusationes admi-
sisse, sed fraudes exclusisse.

§ 11.- Idem Principes rescripserunt ita demum
eum, qui rationem tutelae vel curae nondum reddidit,
cum fisco contrahere non debere, si vivat is, cuius
tutela administrata est: nam si decesserit, licet
nondum heredi eius rationem reddiderit, iure eum
contrahere.

§ 12.- Sed si iure hereditario successerunt in
fiscalem contractum tutor vel curator, licet ante
rationem redditam: non puto poenam locum habere,
licet adhuc vivat is, cuius tutela vel cura administrata
est.

§ 13.- Poena falsi vel quasi falsi deportatio est et
omnium bonorum publicatio: et si servus eorum quid
admiserit, ultimo supplicio adfici iubetur.
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as the stranger is concerned, if the signature of the
testator is made, accompanied by the statement: "I
dictated this to So-and-So, and I have read it over,"
the penalty will not be incurred, and the bequest can
be claimed. In the case of a son or a slave, however, a
general signature will be sufficient both for the
purpose of avoiding the penalty, and of obtaining the
bequest.

§ 9.- Guardians, as well as curators, who, after their
term of office has expired, do not render their
accounts of the guardianship or curatorship, are
liable to the penalty of this law as was decided by the
Divine Severus and Antoninus and they cannot
contract with the Treasury; but if anyone, in violation
of this law, secretly makes an agreement with the
Treasury, he shall be punished just as if he had
committed forgery.

§ 10.- This Constitution, however, does not apply
(as the Emperors themselves have stated in
Rescripts), to those who, before undertaking the
guardianship, have transacted business of this kind.
For they are held to have given excuses, but not to
have been guilty of fraud.

§ 11.- The same Emperors stated in a Rescript that
anyone who has not yet rendered an account of his
guardianship or curatorship should not contract with
the Treasury while he whose guardianship has been
administered is living; but if the latter should die, he
can legally contract with it, although he may not yet
have rendered his account to the heir.

§ 12.- Where, however, the guardian or curator has
succeeded by hereditary right to a contract made with
the Treasury, even if this occurs before an account
has been rendered, I do not think that there will be
ground for the infliction of a penalty; although the
person whose guardianship or curatorship has been
administered may still be living.

§ 13.- The penalty for forgery, or quasi-forgery, is
deportation, and confiscation of all property. When a
slave commits any of these crimes, he shall be
condemned to death.
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tratandose de un extrafio, si especialmente se puso
esta subscripcion: «lo que le dicté¢ a aquel y yo
reconoci», deja de tener lugar la pena, y se puede
adquirir y tratdndose de un hijo, o de un esclavo,
basta aun la formula general de subscripcion, asi para
evitar la pena, como para adquirir.

§ 9.- También por esta causa queda sujeto uno a la
pena de falsedad, segiin también determinaron los
Divinos Severo y Antonio, de suerte que los tutores y
los curadores, y los que habiendo dejado el cargo no
restituyeron la tutela o la curatela, no puedan con-
tratar con el fisco, y si alguno procediendo contra
esta ley hubiere sorprendido al erario, sera castigado
lo mismo que si hubiese cometido falsedad.

§ 10.- Pero esto no se refiere, como resolvieron por
rescripto los mismos Principes, a los que hicieron
estas cosas antes de encargarse de la tutela; porque no
admitieron excusas, sino que rechazaron los fraudes.

§ 11.- Respondieron por rescripto los mismos
Principes, que el que no rindi6 todavia cuenta de la
tutela o curatela no debe contratar con el fisco, sola-
mente si viviera aquel cuya tutela fue administrada;
porque si hubiere fallecido, aunque todavia no se
hubiere rendido cuenta a su heredero, contrata con
arreglo aderecho.

§ 12.- Pero si por derecho de herencia sucedieron
en el contrato fiscal el tutor o el curador, aunque antes
de haberse rendido cuenta, no creo que tenga lugar la
pena, aun cuando viva todavia aquel cuya tutela o
curatela fue administrada.

§ 13.- Lapena de falsedad, o de casi falsedad, es la
deportaciony la confiscacion de todos los bienes; y si
un esclavo hubiere hecho alguna de estas cosas, se
manda que sea condenado al ultimo suplicio.
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2.- PAULUS; libro III, ad Sabinum.- Qui testa-
mentum amoverit celaverit eripuerit deleverit inter-
leverit subiecerit resignaverit quive testamentum
falsum scripserit signaverit recitaverit dolo malo
cuiusve dolo malo id factum erit, legis Corneliae
poena damnatur.

3.- ULPIANUS; libro 1V, Disputationum.- Qui
ignorans falsum esse testamentum vel hereditatem
adiit vel legatum accepit vel quoquo modo adgnovit,
falsum testamentum dicere non prohibetur.

4.-1DEM,; libro VIII, Disputationum.- Si quis, cum
falso sibi legatum adscribi curasset, decesserit, id
heredi quoque extorquendum est. Inde Divus quoque
Marcus, cum quidam a patre heres institutus codi-
cillos intercidisset et decessisset, fisco tantum esse
putavit vindicandum, quantum per codicillos erogari
posset, id estusque ad dodrantem.

5.- TULIANUS; [libro LXXXVI, Digestorum.-
Senatus poenam remisit ei, qui legata a se testamento
data codicillis sua manu scriptis ademerat, sed quia et
iussu patris id fecerat et annorum viginti quinque
erat: hereditatem quoque ei capere permissum est.

6.- AFRICANUS; libro 111, Quaestionum.- Si quis
legatum sibi adscripserit, tenetur poena legis
Corneliae, quamvis inutile legatum sit: nam et eum
teneri constat, qui eo testamento, quod postea ruptum
vel etiam quod initio non iure fieret, legatum sibi
adscripserit. Hoc tamen tunc verum est, cum per-
fectum testamentum erit. Ceterum si non signatum
fuerit, magis est ut Senatusconsulto locus non sit,
sicuti nec interdictum de tabulis testamenti
exhibendis locum habet. Prius enim oportet esse
aliquod testamentum vel non iure factum, ut
Senatusconsulto locus sit. Nam et falsum
testamentum id demum recte dicitur, quod, si
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2.- PAULUS; On Sabinus, Book II1.- He who has
fraudulently appropriated a will, or concealed it, or
taken it by force, or erased or defaced it, or
substituted another for it, or unsealed it; or anyone
who has forged a will, or sealed it, or fraudulently
published it; or anyone through whose fraudulent
acts these things have been done, shall suffer the
penalty of the Cornelian Law.

3.- ULPIANUS; Disputations, Book IV.- Anyone
who, not knowing that a will is forged, either enters
upon an estate or accepts a legacy, or acknowledges it
in any way whatsoever, is not barred from declaring
in court that the will is forged.

4.- THE SAME; Disputations, Book VIII.- Where
anyone who caused a legacy to be fraudulently
inserted into a will for his own benefit dies, his heir
can be deprived of it. Hence where a certain person,
who had been appointed heir by his father, had torn
up a codicil, and then died, the Divine Marcus held
that the Treasury could claim the estate, to the
amount to which the heir would have been deprived
by the codicil; that is to say three-fourths of the estate.

5.- JULIANUS; Digest, Book LXXXVI.- The
Senate remitted the penalty in the case of a person
charged with the payment of legacies who had taken
them away by a codicil written in his own hand. But
because this had been done by the order of his father,
and he was under twenty-five years of age, he was
also permitted to take the estate.

6.- AFRICANUS; Questions, Book IIl.- When
anyone writes a bequest of a legacy to himself, he is
liable to the penalty of the Cornelian Law, although
the legacy is void; for it is established that he is liable
who writes a bequest of a legacy to himself in a will
which is afterwards broken, even if it was not legally
executed in the beginning. This, however, is only true
when the will is perfect, for if it should not be sealed,
the better opinion is that the Decree of the Senate will
not apply; just as there would be no ground for an
interdict to compel the production of the will; for it is
necessary, in the first place, that there should be a will
of'somekind, even ifit was not drawn up according to

DIGESTO.- LIBRO XLVIII: TITULO X

2.- PAULO; Comentarios a Sabino, libro I1I.- El
que hubiere substraido, ocultado, robado, borrado,
tachado, substituido, o abierto un testamento, o el
que hubiere escrito, sellado o leido con dolo malo un
falso testamento, o aquel por cuyo dolo malo se
hubiere hecho esto, es condenado con la pena de la
ley Cornelia.

3.- ULPIANO; Disputas, libro IV.- Al que
ignorando que era falso el testamento adio la
herencia, o recibio un legado, o de algiin otro modo lo
reconocid, no se le prohibe acusar de falso el testa-
mento.

4.- EL MISMO; Disputas, libro VIII.- Si habiendo
procurado alguien adscribirse falsamente un legado
hubiere fallecido, se le ha de quitar aun a su heredero.
Por lo cual, también el Divino Marco, habiendo uno,
instituido heredero por su padre, destruido los
codicilos, y fallecido, juzgd que se habia de
reivindicar para el fisco tanto cuanto se puede
invertir en codicilos, esto es, hasta los tres cuartos.

5.- JULIANO; Digesto, libro LXXXVI.- El Senado
remitid la pena al que habia quitado en codicilos
escritos de su mano los legados dejados a su cargo en
el testamento; pero porque habia hecho esto por
orden de su padre. y era menor de veinticinco afios, se
le permitio que adquiriese también la herencia.

6.- AFRICANO; Cuestiones, libro I11.- Si alguno
hubiere escrito para siun legado, esta sujeto a la pena
de laley Cornelia, aunque sea inutil el legado; porque
es sabido que esta sujeto también el que hubiere
escrito para siun legado en el testamento que después
se rompid, o que aun desde un principio no fue;
hecho con arreglo a derecho. Mas esto es verdad
siempre y cuando el testamento estuviere acabado;
pero si no hubiere sido signado, es mds cierto que no
tenga lugar el Senadoconsulto, como tampoco tiene
lugar el interdicto sobre exhibicion de las tablas del
testamento. Porque antes ha de haber algin
testamento, aunque no sea hecho con arreglo a
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adulterinum non esset, verum tamen testamentum
recte dicetur. Similiter igitur et non iure factum
testamentum id appellatur, in quo si omnia rite facta
essent, iure factum diceretur.

§ 1.- Siinstitutus heres exheredationem nominatim
filii vel aliarum personarum adscribat, Senatus
consulto tenetur.

§ 2.- Similiter et is, qui libertatem sua manu ademit
servi testatoris et maxime cui a se legata vel fidei-
commissa data erant, Senatusconsulto tenetur.

§ 3.- Si patronus testamento liberti legatum sibi
scripserit et venia impetrata abstinere legato iussus
est, an emolumentum bonorum possessionis contra
tabulas habere possit? Et magis placet non posse. nec
tamen huic consequens est, ut et, si uxor dotem vel
creditor id, quod in diem sibi deberetur, sibi
adscripserit et similiter venia impetrata abstinere se
legato iubeantur, aut mulieri dotis aut creditori actio
sua denegari debet, ne eorum uterque merito debito
careat.

7.- MARCIANUS;, libro II, Institutionum.- Nullo
modo servi cum dominis suis consistere possunt,
cum ne quidem omnino iure civili neque iure
practorio neque extra ordinem computantur:
practerquam quod favorabiliter Divi Marcus et
Commodus rescripserunt, cum servus quereretur,
quod tabulae testamenti, quibus ei data erat libertas,
subprimerentur, admittendum ad suppressi
testamenti accusationem.
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law, in order for the Decree of the Senate not to be
applicable. For in order that a will may be properly
designated as forged, it is essential that, after the
forgery has been removed from it, it still can properly
be called a will. Therefore, in like manner, a will is
said to be made contrary to law in which, if all the
regular formalities had been observed, it could be
said that it was legally executed.

§ 1.- If the appointed heir has written the
disinheritance of a son, or of any other persons,
mentioning them by name, he will be liable under the
Decree of the Senate.

§ 2.- In like manner he who, with his own hand, has
deprived the testator's slave of freedom, and, above
all, if he is charged with the payment of legacies, or
the execution of a trust, he will be liable under the
Decree of the Senate.

§ 3.- If a patron should write the bequest of a legacy
in his own favor in the will of his freedman, and, after
having obtained pardon for doing so, he has been
ordered to relinquish the legacy, can he obtain the
benefit of praetorian possession contrary to the
provisions of the will? The better opinion is that he
cannot do so. It does not, however, result from this
that if a wife should include the bequest of her dower
for her benefit in a will, or a creditor writes a bequest
of what is due to him at a certain time, for his own
benefit; and, in like manner, having been pardoned,
they are ordered to surrender the legacies, an action
for her dowry should not be refused to the woman, as
well as one for his claim to the creditor, in order that
neither of them may be deprived of that to which they
are actually entitled.

7.- MARCIANUS; Institutes, Book II.- Slaves
cannot, under any circumstances, appear against
their masters in court, as they are not considered
persons by either the Civil, the practorian law, or in
extraordinary proceedings; except where, by way of
favor, the Divine Marcus and Commodus stated in a
Rescript that when a slave complains that a will in
which freedom was granted him has been
suppressed, he should be allowed to file an
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derecho, para que tenga lugar el Senadoconsulto;
porque solamente se dice con razén que es falso el
testamento, que, si no fuese adulterado, se dird con
razén que era, ello no obstante testamento; del
mismo modo, pues, se dice también que no esta
hecho con arreglo a derecho aquel testamento que, si
en él todo hubiese sido hecho conforme a derecho, se
diria hecho con arreglo a derecho.

§ 1.- Si el heredero instituido escribid expresa-
mente la desheredacion de un hijo o de otras per-
sonas, esta sujeto al Senadoconsulto.

§ 2.- Del mismo modo, también el que con su mano
quito la libertad de un esclavo del testador y prin-
cipalmente a aquel para quien a su cargo se habian
dado legados o fideicomisos, esta sujeto al
Senadoconsulto.

§ 3.- Si el patrono hubiere escrito para si un legado
en el testamento de su liberto, y habiendo impetrado
el perdon se le mandd que se abstuviera del legado,
(podra tener el emolumento de la posesion de los
bienes contra el testamento? Y mas bien se determina
que no puede; pero a esto no es consiguiente, que
también si la mujer hubiere escrito para si la dote, o
un acreedor lo que se le debiese a término, se les
mande igualmente, que, habiendo impetrado el
perdon, se abstengan del legado, o que alamujerse le
deba denegar la accion de la dote o al acreedor la suya
propia, a fin de que ninguno de estos dos sea privado
delo que conrazon se le debe.

7.- MARCIANQO:; Instituta, libro II.- De ningiin
modo pueden los esclavos comparecer contra sus
sefiores, porque ciertamente no son tenidos en cuenta
ni por el Derecho Civil, ni por el Derecho Pretorio, ni
extraordinariamente; salvo que los Divinos Marco y
Coémmodo por favor resolvieron por rescripto, que,
cuando un esclavo se querellase de que se hacian
desaparecer las tablas de un testamento, en que se le
habia dado la libertad, debia ser admitido a la
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8.- ULPIANUS; libro VII, de officio Proconsulis.-
Quicumque nummos aureos partim raserint, partim
tinxerint vel finxerint: si quidem liberi sunt, ad
bestias dari, si servi, summo supplicio adfici debent.

9.- IDEM,; libro VIII, de officio Proconsulis.- Lege
Cornelia cavetur, ut, qui in aurum vitii quid addiderit,
qui argenteos nummos adulterinos flaverit, falsi cri-
mine teneri.

§ 1.- Eadem poena adficitur etiam is qui, cum
prohibere tale quid posset, non prohibuit.

§ 2.- Eadem lege exprimitur, ne quis nummos
stagneos plumbeos emere vendere dolo malo vellet.

§ 3.- Poena legis Corneliae irrogatur ei, qui quid
aliud quam in testamento sciens dolo malo falsum
signaverit signarive curaverit, item qui falsas
testationes faciendas testimoniave falsa invicem
dicenda dolo malo coierint.

§ 4.- Qui delatorem summisit in causa pecuniaria,
cadem poena tenetur, qua tenentur hi qui ob
instruendas lites pecuniam acceperunt.

10.- MACER; libro I, Publicorum.- De eo, qui ei in
cuius potestate est eique qui in eadem potestate est
adscripserit, nihil Senatus consultis cavetur: sed hoc
quoque casu committitur in legem, quia huius rei
emolumentum ad patrem dominumve pertinet, ad
quem pertineret, si filius servusve sibi adscripsissent.
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accusation for suppressing it.

8.- ULPIANUS; On the Duties of Proconsul, Book
VII.- Anyone who scrapes gold coins, or stains them,
or makes them, if he is a freeman, shall be thrown to
wild beasts; if he is a slave, he shall undergo the
extreme penalty.

9.- THE SAME; On the Duties of Proconsul, Book
VIII.-1tis provided by the Cornelian Law that anyone
who adds any alloy to gold, or who makes base silver
coins, is liable to punishment for forgery.

§ 1.- He also is liable to the same penalty who,
when he was able to prevent these things, did not do
sO.

§ 2.-Itis provided by the same law that no one shall
fraudulently purchase or sell coins made of lead, or of
any other base metal.

§ 3.- The penalty of the Cornelian Law is inflicted
upon him who knowingly and fraudulently seals, or
causes to be sealed, any other written instrument than
a will; as well as upon anyone who, with fraudulent
intent, has brought together persons for the purpose
of giving false testimony, or who produces any false
evidence on one side or the other.

§ 4.- Anyone who has suborned an informer in a
case in which pecuniary interests are involved is
liable to the same penalty as those who have received
money for the sake of causing litigation.

10.- MACER; Public Prosecutions, Book I.-
Nothing is provided by the Decrees of the Senate
with reference to a person who has written something
for the benefit of one who has control of him, or of
another who is under the same control. But the law is
violated also in this instance, because the profit
derived from the act will belong to the father or the
master, who would be entitled to it if the son or the
slave had written the instrument for his own benefit.
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acusacion de haberse hecho desaparecer el testa-
mento.

8.- ULPIANO; Del Cargo de Proconsul, libro VII .-
Cualquiera que en parte hubiere raido monedas de
oro, o en parte las hubiere bafiado en tintura, o las
hubiere fingido, si verdaderamente son libres, deben
se echados a las fieras, y si esclavos, deben ser
condenados al tltimo suplicio.

9.- EL MISMO; Del Cargo de Proconsul, libro
VIII.- Se dispone en la ley Cornelia, que el que al oro
le hubiere agregado algiin vicio, o el que hubiere
hecho monedas de plata adulteradas, esté sujeto a la
acusacion de falsedad.

§ 1.- Con lamisma pena es castigado también el que
pudiendo impedir alguna cosa de estas no la impidio.

§ 2.- Se expresa en la misma ley, que nadie quiera
con dolo malo comprar o vender monedas de estaiio o
plomo.

§ 3.- Se impone la pena de la ley Cornelia al que a
sabiendas hubiere con dolo malo signado, o pro-
curado que se signase, alguna cosa falsa, distinta de
la que constaba en el testamento; asimismo los que
con dolo malo se hubieren unido para hacer falsos
atestados o para prestar mutuamente falsos testi-
monios.

§ 4.- El que hizo que otro fuese delator en negocio
pecuniario esta sujeto a la misma pena a que estan
sujetos los que recibieron dinero por preparar los
litigios.

10.- MACER; De los Juicios publicos, libro I.-
Nada se dispone en los Senadoconsultos respecto al
que hubiere escrito alguna cosa para aquel bajo cuya
potestad estd, o para el que esta bajo la misma
potestad; pero también en este caso se incurre en la
ley, porque el emolumento de aquella cosa le
pertenece al padre o al sefior, a quien le perteneceria,
siel hijo la hubiese escrito para si.
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§ 1.- Illud constat, si extraneo quis adscripserit
legatum, licet postea vivo testatore in potestate eum
habere coeperit, Senatusconsultis locum non esse.

11.- MARCIANUS,; libro I, de Iudiciis publicis.-
Si pater filio suo militi, quem habet in potestate,
testamento commilitonis filii aliquid adscripserit,
quem conmilitonem in militia novit: quia patri non
adquiritur, extra poenam estado

§ 1.- Et quum matri filius adscripserat, Divi fratres
rescripserunt, cum iussu testatoris hoc scripsit, impu-
nitum eum esse matremque capere posse.

12.- PAPINIANUS; libro XIII, Responsorum.-
Quum falsi reus ante crimen illatum aut sententiam
dictam vita decedit, cessante Cornelia quod scelere
quaesitum est heredi non relinquitur.

13.- IDEM; libro XV, Responsorum.- Falsi nominis
vel cognominis adseveratio poena falsi coercetur.

§ 1.- Ordine decurionum decem annis advocatum
motum, qui falsum instrumentum cognoscente
praeside recitavit, post finem temporis dignitatem
respondi reciperare, quoniam in Corneliam falso
recitato, non facto non incidit. Eadem ratione
plebeium ob eandem causam exilio temporario
punitum decurionem post reditum recte creari.

14.- PAULUS; libro XXII, Quaestionum.- Filius
emancipatus cum scriberet patris testamentum, iussu
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§ 1.- It is established that where anyone writes the
bequest of a legacy for the benefit of a stranger, even
though he may afterwards, during the lifetime of the
testator, begin to have him under his control, there
will be no ground for the application of the Decree of
the Senate.

11.- MARCIANUS; On Public Prosecutions,
Book I- If a father should write anything for the
benefit of his son, who is a soldier, and under his
control, and with whom he himself'is serving, and he
knows this to be the case, for the reason that nothing
is acquired by the father, he will not be liable to
punishment.

§ 1.- Where a son had written a clause for the
benefit of his mother, the Divine Brothers stated in a
Rescript that as he had done this by order of the
testator, he should go unpunished, and that his
mother was entitled to the bequest.

12.- PAPINIANUS; Opinions, Book XIII.- Where
anyone accused of fraud dies before the accusation of
the crime has been filed, or judgment has been
rendered, the Cornelian Law does not apply, because
what was acquired by the crime is not left to the heir.

13.- THE SAME; Opinions, Book XV.- The solemn
assertion of a false name or surname is punished with
the penalty of forgery.

§ 1.- An advocate having been degraded for ten
years from his rank of decurion, because he read a
forged document in the presence of the Governor
while hearing a case, I gave it as my opinion that'he
would recover his rank after the expiration of the
time, as he did not come within the terms of the
Cornelian Law, having read, but not drawn up a
forged document. For the same reason, when a
plebeian is punished with temporary exile for the
same cause, he can legally be created a decurion after
his return.

14.- PAULUS; Questions, Book XXII.- An
emancipated son, while writing his father's will by
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§ 1.- Es sabido, que, si alguno hubiere escrito para
un extrafio un legado, aunque después viviendo el
testador hubiere comenzado a tenerlo bajo su po-
testad, no tienen lugar los Senadoconsultos.

11. MARCIANGO; De los Juicios publicos, libro I.-
Si el padre hubiere escrito alguna cosa para su hijo
militar, al cual tiene bajo su potestad, en el testa-
mento de un compafiero de su hijo, a cuyo com-
pafiero conocid en la milicia, esta exento de pena,
porque no se adquiere para el padre.

§ 1.- Y cuando el hijo habia escrito para su madre,
respondieron por rescripto los Divinos hermanos,
que cuando esto lo escribio por orden del testador, ¢l
quedaba sin castigo, y lamadre podia adquirirlo.

12.- PAPINIANO; Respuestas, libro XIII.- Cuando
el reo de falsedad falleciéo antes de haberse for-
malizado la acusacion, o de haberse proferido sen-
tencia, dejando de tener lugar la ley Cornelia, no se le
deja al heredero lo que se adquirid por medio de
delito.

13.- EL MISMO; Respuestas, libro XV.- La
aseveracion de un falso nombre o apellido es
castigada con la pena de falsedad.

§ 1.- Respondi, que, removido por diez afios del
orden de los decuriones un abogado, que estando
conociendo el Presidente ley6 un instrumento falso,
recuperaba su dignidad después del término de aquel
tiempo, porque no incurre en la ley Cornelia por
haber recitado una falsedad, no habiéndola co-
metido; y que por la misma razon, el plebeyo
castigado por la misma causa a destierro temporal es
validamente nombrado decurion después de su
regreso.

14.- PAULO; Cuestiones, libro XXII.- Un hijo
emancipado, al escribir el testamento de su padre,
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patris servo communi Titii et suo legatum adscripsit:
quaero quis exitus quaestionis sit. Respondit: plures
quaestiones coniunxisti. Et quidem quantum ad
Senatus consultum, quo prohibemur nobis vel his,
quos in potestate habemus, adscribere legatum,
emancipatus quoque filius eadem poena tenebitur,
licet tussu patris scripserit: excusatus enim is videtur
qui in potestate est sic ut servus, si tamen iussum ex
subscriptione testatoris appareat sic enim inveni
Senatum censuisse.

§ 1.- Sequens quaestio est, an, quoniam placet id
quod illicite scriptum est pro non scripto esse, quod
servo communi scribentis et alterius adscriptum est,
utrum in totum pro non scripto sit an quantum ad eum
tantum qui adscripsit, ceterum socio totum debeatur.
Et inveni Marcellum apud Iulianum adnotasse; nam
cum [ulianus scripsisset, si sibi et Titio scripsisset aut
servo communi, cum pro non scripto sit, facillime
quaeri posse, quantum Titio et socio adquiratur ita:
adicit iste Marcellus: quemadmodum socio
debebitur, si quasi falsum nomen servi subducitur?
Quod et in praesenti quaestione observandum est.

§ 2.- Maritus servum dotalem manumisit et in
testamento eius legatum sibi adscripsit. Quaesitum
est, quid mulier ex lege Iulia consequi possit.
Respondi: et patronum incidere in poenam Edicti
Divi Claudii dicendum est et filium emancipatum,
licet praeteriti possint petere possessionem bonorum
ergo si nihil habet patronus ex bonis liberti, non
tenebitur mulieri. An ideo teneri potest, quod
adiectum est in lege aut dolo fecit, quo minus ad eum
perveniat? Sed nihil fecit in fraudem mulieris: non
enim adversus illam hoc excogitavit. An ideo non
denegamus huic actiones, quoniam alii restituturus
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the order of the latter, drew up the bequest of a legacy
to a slave owned in common by himself and Titius. I
ask how this question should be decided. The answer
was, you have combined several questions; and
under the Decree of the Senate by which we are
forbidden to write the bequest of a legacy to
ourselves or to those whom we have under our
control, the said emancipated son will be liable to the
same penalty, even though he wrote the bequest by
the order of his father; for he is considered to be
excused who is under the control of another, just as is
the case with a slave, provided the order of the
testator is evident from his signature; for I have
ascertained that this was the intention of the Senate.

§ 1.- The next question is, as it has been decided
that anything that is unlawfully written is considered
not to have been written at all, shall what was inserted
for the benefit of a slave owned in common by the
writer and another be considered as not written at all;
or only that which has reference to the person who
did the writing, so that the entire amount will be due
to the other joint-owner? I found that Marcellus had
made a note on Julianus, for as Julianus has stated, if
someone inserted a clause for the benefit of Titius and
himself, or for that of a slave owned in common, and
it should be considered as not inserted at all, it would
be very easy to ascertain how much was acquired by
Titius and his joint-owner. Marcellus added that the
other joint-owner would be entitled to the amount,
just as if the name of the slave had been omitted on
account of its being false. This rule should be
observed in deciding the present question.

§ 2.- A husband manumitted a dotal slave, and in
his will inserted the bequest of a legacy to him. The
question arose, what could the woman recover under
the Julian Law? I answered that it must be said that
the patron, as well as the emancipated son, was liable
to the penalty of the Edict of the Divine Claudius,
although if they should die, pra?torian possession of
their estates could be demanded. Hence, if the patron
did not obtain anything from the estate of the
freedman, he would not be liable to an action by the
woman. But would he be liable for the reason that it
was added in the law, "Or committed any fraudulent
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escribio por orden de su padre un legado para un
esclavo comun, de Ticio y de él; pregunto, cual sera
el resultado de esta cuestion. Respondio: juntaste
muchas cuestiones, y ciertamente que por lo que
atafic al Senadoconsulto en que se nos prohibe
escribir un legado para nosotros, o para aquellos a
quienes tenemos bajo potestad, también el hijo
emancipado estara sujeto a la misma pena, aunque lo
hubiere escrito por orden del padre; porque se
considera excusado el que esta bajo potestad, como
el esclavo, si, no obstante, por la subscripcion del
testador apareciese el mandato; porque asi hallé que
lo dispuso el Senado.

§ 1.- La segunda cuestion es, si, puesto que estd
determinado que se tiene por no escrito lo que se
escribio ilicitamente, se tendra en su totalidad por no
escrito lo que se escribid para un esclavo comun del
que lo escribio y de otro, o si solamente en cuanto al
que lo escribio, debiéndose la totalidad al conduefo.
Y hall¢ que Marcelo observd en sus notas a Juliano;
porque habiendo escrito Juliano, que si hubiese
escrito para siy para Ticio, o para un esclavo comun,
teniéndose por no escrito, se podia averiguar
facilisimamente cuanto se adquiria para Ticio y para
su consocio; y asi afiadiéo Marcelo; ;/de qué manera se
le debera al conduefio, si se retira como falso el
nombre del esclavo? Lo que se ha de observar
también en la presente cuestion.

§ 2.- Un marido manumitié a un esclavo de la dote,
y en el testamento de éste escribid para siun legado;
se preguntd, qué es lo que podria conseguir la mujer
en virtud de la ley Julia. Respondi: se ha de decir que
incurren en la pena del Edicto del Divino Claudio el
patrono, y el hijo emancipado, aunque los preteridos
puedan pedir la posesion de los bienes; luego si el
patrono no tiene nada de los bienes del liberto, no
estara obligado a la mujer. ;Acaso puede estar
obligado porque se afiadi6 en la ley; «O hizo con
dolo, que no fuera a poder de ¢1? Mas nada hizo en
fraude de la mujer; porque esto no lo pensé contra
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est? Atquin cum is, qui sibi iussu testatoris legatum
adscripsit, etiam si fidei suae, similiter iubente testa-
tore, commisisset, ut id alii restitueret, Senatus iussit
eum nihilo minus legato abstinere idque apud here-
dem remanere cum onere fideicommissi.

15.- CALLISTRATUS; Ilibro I, Quaestionum.-
Divus Claudius Edicto praecepit adiciendum legi
Corneliae, ut, si quis, cum alterius testamentum vel
codicillos scriberet, legatum sibi sua manu scripserit,
proinde teneatur ac si commisisset in legem
Corneliam, et ne vel is venia detur, qui se ignorasse
Edicti severitatem praetendant. Scribere autem sibi
legatum videri non solum eum qui manu sua id facit,
sed etiam qui per servum suum vel filium, quem in
potestatem habet, dictante testatore legato honoratur.

§ 1.- Plane Constitutionibus principalibus cavetur,
ut, si testator specialiter subscriptione sua decla-
raverit dictasse servo alicuius, ut domino eius le-
gatum ab heredibus suis daretur, id valere, nec
generalem subscriptionem testatoris valere adversus
Senatusconsulti auctoritatem et ideo legatum pro non
scripto habendum et servo, qui etiam sibi legatum
adscripsit, veniam dari. Ego tutius esse puto veniam
petendam ab Imperatore, scilicet eo quod relictum
est abstinentibus.

§ 2.- Item Senatus censuit, ut, si servus domini sui
iussu testamento codicillisve libertatem sibi adscrip-
serit, ob eam rem, quod ipsius manu adscriptum est,
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act to prevent it from coming into his hands"? He,
however, did not commit any fraud against the
woman, for merely to have formed this design was
not doing anything to her disadvantage. Therefore,
should we not grant an action to the woman, as the
husband will be obliged to make restitution? Butifhe
who wrote the bequest of the legacy by order of the
testator had also, at the same time, by the order of the
testator, entered into an agreement to deliver it to
another, the Senate directed that he must,
nevertheless, relinquish his legacy, and that it should
remain in the hands of the heir, together with the
charge of the trust.

15.- CALLISTRATUS; Questions, Book I.- The
Divine Claudius ordered by an Edict that the
following should be added to the Cornelian Law: "If
anyone, while writing the will or the codicil of
another, should insert with his own hand the bequest
of a legacy to himself, he shall be liable, just as if he
had violated the Cornelian Law; and no pardon shall
be granted to those who pretend to have been
ignorant of the severity of the Edict." Not only one
who has drawn up the bequest of a legacy for his own
benefit, with his own hand, is considered to have
done so; but also he who, through the agency of his
slave, or his son who is under his control, is honored
by alegacy at the dictation of the testator.

§ L.- It is clearly provided by the Imperial
Constitutions that if a testator specifically states, over
his signature, that he has dictated to a slave belonging
to anyone, that a legacy should be paid the master of
the latter by his own heirs, the bequest will be valid,;
but the general signature of the testator will not avail
against the authority of the Decree of the Senate, and
therefore the bequest will be considered as not
having been written, and the slave who wrote it for
his own benefit should be pardoned. I think, however,
that it would be safer for pardon to be asked from the
Emperor, of course after the parties interested have
relinquished their claim to what was left to them.

§ 2.- The Senate likewise decreed that if a slave, by
the order of his master, should write the bequest of his
own freedom in a will or a codicil, for the very reason
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ella. ;jAcaso no le denegamos a éste las acciones,
porque lo ha de restituir a otro? Mas cuando uno
escribio para si un legado por orden del testador,
aunque se lo hubiese encomendado a su propia
fidelidad mandandoselo igualmente el testador, para
restituirlo a otro, dispuso el Senado que ¢él, sin
embargo, se abstuviera del legado, y que éste quedara
en poder del heredero con la carga del fideicomiso.

15.- CALISTRATO; Cuestiones, libro I.- Dispuso
el Divino Claudio por Edicto, que se debia afiadir a la
ley Cornelia, que, si alguno al escribir testamento o
codicilos de otro hubiere escrito para si de su propia
mano un legado, sea responsable lo mismo que si
hubiese incurrido en la ley Cornelia, y que no se les
conceda perdon ni aun a los que pretendan haber
ignorado la severidad del Edicto. Mas se considera
que escribe para si un legado, no solamente el que
hizo esto de su propia mano, sino también el que
dictando el testador se beneficiare con un legado por
medio de un esclavo suyo, o de un hijo, que tiene bajo
su potestad.

§ 1.- Mas en las Constituciones de los Principes se
dispone, que si el testador hubiere declarado espe-
cialmente en su subscripcion, que le dicto al esclavo
de alguno que al duefio de éste se le diese por sus
propios herederos un legado, sea esto valido, Y que
no tiene validez contra la autoridad del Senado-
consulto la subscripcion general del testador; y por
esto ha de ser considerado como no escrito un legado,
y se le concede perdon al esclavo que escribidé un
legado aun para si mismo; yo creo que es mas seguro
que se ha de pedir al Emperador la venia,
absteniéndose, por supuesto, de lo que se dejo.

§ 2.- También dispuso el Senado, que si un esclavo
hubiere escrito para si en testamento o en codicilos la
libertad por orden de su sefior, no sea libre por esto,
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minus liber sit: sed libertas ei ex fideicommissi causa
praestatur: si modo post eam scripturam manu sua
testator testamento codicillisve subscripserit.

§ 3.- Et quatenus de sola specie fideicommissae
libertatis hoc Senatusconsulto continebatur, Divus
Pius rescripsit sententiam magis sequendam esse
huius Senatusconsulti quam scripturam: nam servos,
cum dominis suis parent, necessitate potestatis
excusari, si tamen accedat domini auctoritas
subscribentis se ea dictasse et recognovisse: videri
enim ait ipsius domini manu scripta, cuius voluntate
ea scripta sunt. Quod tamen, inquit, ad liberas
personas, in quas nullum ius testator habuerit,
extendi non debet: quaeri tamen debet, an aeque
subsequendi necessitas et honesta excusatio est non
facientibus, quod non sit concessum.

§ 4.- Matri quoque, cui per servum suum dictante
filio legatum scriptum esset, veniam tribuendam
legis Corneliae placuit.

§ 5.- Idem in filiam, quae dictante matre sua per
ignorantiam iuris legatum sibi scripserat, Senatus
censuit.

§ 6.- Si quis duobus heredibus institutis adiecerit,
ut, si alteruter heres sine liberis decessisset, ei qui
superesset et liberos haberet hereditas redderetur vel,
si uterque sine liberis decessisset, hereditas deinde
alia manu scriptori testamenti restitueretur: placet
testamentario poenam legis Corneliac remitti sed
benignius est, ut etiam ea, quae supra scripta sunt,
simili modo consequatur.
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that it is written with his own hand he will not become
free; but freedom can be granted to him under the
terms of a trust, provided that, after the writing had
been done, the testator signed the will or the codicil
with his own hand.

§ 3.- And as only the kind of freedom acquired by
means of a trust was embraced in this Decree of the
Senate, the Divine Pius stated in a Rescript that the
spirit of the Decree, rather than the letter of the same
should be followed; for when slaves obey their
masters, they are excused through the necessity of the
power to which they are subjected; but when the
authority of the master is added, he having stated
over his signature that he had dictated and read what
had been written, he says that it is considered to have
been written by the hand of the master himself, when
this had been done by his desire. This, however,
should not be extended so as to include free persons
over whom the testator has no right. Still, it must be
ascertained whether the same necessity for
obedience did not exist, and whether those who did
not comply had an honorable excuse when they
failed to do what was not permitted.

§ 4.- It was decided that pardon for violating the
Cornelian Law should also be granted to a mother, for
whose benefit the bequest of a legacy had been
written by her slave at the dictation of her son.

§ 5.- The Senate also made the same decision with
reference to a daughter who, at the dictation of her
mother, through ignorance of the law, wrote a
bequest to herself.

§ 6.- If anyone, after having appointed two heirs,
should add that if either one of them died without
leaving children, the estate should be given to the
survivor, if he had children, but if both should die
without any, the estate (what follows was written in
another hand) should be given to the person who
wrote the will: it is held that he who wrote the will
should be released from the penalty of the Cornelian
Law; but it would be more beneficent to permit him
to acquire what has been mentioned above.
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porque lo escribio6 de su propia mano; pero se le da la
libertad por causa de fideicomiso, si después de
aquella escritura hubiere subscrito el testador con su
propia mano en el testamento o en los codicilos.

§ 3.- Y por cuanto esto se contenia en el Senado-
consulto para el solo caso de libertad dejada por
fideicomiso, resolvid por rescripto el Divino Pio, que
se habia de atender mas bien al espiritu de este
Senadoconsulto, que a su letra; porque los esclavos
cuando obedecen a sus sefiores estan excusados por
la imposicion de la potestad, con tal que intervenga la
autoridad del sefnor que al subscribir dice que él dictd
y reconoci6é aquellas cosas; porque dice que se
considera escrito por mano del mismo sefior lo que
fue escrito por voluntad de éste. Lo que, sin embargo,
dice, no se debe extender a las personas libres sobre
las que ninglin derecho hubiere tenido el testador;
pero se debe investigar, si igualmente hay necesidad
de obedecer, y honrosa excusa para los que no hacen
lo que no les esta concedido.

§ 4.- Se determino que se debia conceder el perdon
de la ley Cornelia también a la madre para quien por
un esclavo suyo se hubiese escrito un legado
dictandolo el hijo.

§ 5.- Lo mismo dispuso el Senado respecto a la hija
que por ignorancia del derecho habia escrito para si
un legado dictandolo sumadre.

§ 6.- Si alguno, habiendo instituido dos herederos,
hubiere afiadido que, si hubiese fallecido sin hijos
uno de los herederos, se le restituyese la herencia al
que sobreviviese y tuviera hijos, o que si ambos
hubiesen fallecido sin hijos, la herencia fuese al fin
restituida por otra mano al escribiente del
testamento, estd determinado que se le remita al
testamentario la pena de la ley Cornelia; pero es mas
equitativo que de igual modo consiga también lo que
arriba se escribio.
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16.- PAULIS; libro IlI, Responsorum respondit.-
Instrumentorum subreptorum crimen non esse
publici iudicii, nisi testamentum alicuius subreptum
arguatur.

§ 1.-Paulus respondit legis Corneliae poena omnes
teneri, qui etiam extra testamenta cetera falsa sig-
nassent.

§ 2.- Sed et ceteros, qui in rationibus tabulis litteris
publicis aliave qua re sine consignatione falsum
fecerunt vel, ut verum non appareat, quid celaverunt
subripuerunt deleverunt subiecerunt resignaverunt,
eadem poena adfici solere dubium non esse.

17.- IDEM; libro 111, Fideicommissorum.- Quum
quidam sua manu servum sibi legatum scripsisset et
eum manumittere rogatus esset, Senatus censuit ab
omnibus heredibus eum manumittendum.

18.- IDEM,; libro 111, Sententiarum.- Uxori lega-
tum in alieno testamento scribere non prohibemur.

§ 1.- Qui se filio testatoris impuberi tutorem
adscripsit, etsi suspectus esse praesumitur, quod
ultro tutelam videbitur affectasse, tamen, si idoneus
esse adprobetur, non ex testamento, sed ex decreto
tutor dandus est. Nec excusatio eius admittetur, quia
consensisse videtur voluntati testatoris.

19.- IDEM; libro V, Sententiarum.- Qui falsam
monetam percusserint, si id totum formare
noluerunt, suffragio iustae paenitentiac absolvuntur.

§ 1.- Accusatio suppositi partus nulla temporis
praescriptione depellitur, nec interest, decesserit nec
ne ea, quae partum subdidisse contenditur.
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16.- PAULUS; Opinions, Book I1I.- Answered that
the offence of having purloined written instruments
is not a cause for public prosecution, unless it is
proved that the will of someone has been stolen.

§ 1.- Paulus gave it as his opinion that all those who
sealed any forged instrument whatsoever, with the
exception of wills, were liable to the penalty of the
Cornelian Law.

§ 2.- And also others who have made false entries
inregisters, public documents, or anything else of the
kind, without sealing them, or, in order to prevent the
truth from being known, have concealed or stolen
anything, or made a substitution, or unsealed a paper,
there is no doubt that it is customary for them to be
punished with the same penalty.

17.- THE SAME; Trusts, Book II1.- When anyone
writes a bequest of a slave for his benefit, with his
own hand, and is requested to manumit him, the
Senate decided that he should be manumitted by all
the heirs.

18.- THE SAME; Sentences, Book I1I.- We are not
forbidden to write a bequest for the benefit of a wife
in another's will.

§ 1.- He who appoints himself the testamentary
guardian of a minor child of the testator, although he
is considered liable to suspicion for the reason that he
seems to have aimed at the guardianship, still, if he is
approved as being suitable, he should be appointed
guardian, not under the will but by a decree of the
magistrate; nor should any excuse given by him be
accepted, because he is held to have consented to the
wishes of the testator.

19.- THE SAME; Sentences, Book V.- Those who
have struck counterfeit money, but have not seemed
disposed to entirely finish it, shall be released where
evidence of a true repentance has been manifested.

§ 1.- The accusation of having introduced a
supposititious child is not barred by any prescription;
and it makes no difference whether the woman
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16.- PAULO respondio, Respuestas, libro III.- El
delito de instrumentos hurtados es de juicio publico,
ano ser que se diga que fue substraido el testamento
de alguno.

§ 1.- Paulo respondid, que estan sujetos alapena de
la ley Cornelia todos los que hubiesen signado otras
cosas falsas aunque no sean testamentos.

§ 2.- Mas no es dudoso que también todos los que
en cuentas, tablas, cartas publicas, o en otra cualquier
cosa sin firma cometieron falsedad, o que para que no
aparezca la verdad ocultaron alguna cosa, la
substrajeron, la supusieron, o le quitaron el sello,
suelen ser castigados con la misma pena.

17.- EL MISMO; Fideicomisos, libro III.-
Habiendo uno escrito con su propia mano que se le
habia legado un esclavo, y habiéndose rogado que lo
manumitiera, dispuso el Senado que ¢l debia ser
manumitido por todos los herederos.

18.- EL MISMO; Sentencias, libro III.- No se nos
prohibe escribir en testamento de otro un legado para
la mujer.

§ 1.- El que se escribié como tutor de un hijo
impubero del testador, aunque se presume que es
sospechoso, porque parece que voluntariamente
aspiro a la tutela, sin embargo, si se probase que es
idoneo, ha de ser dado como tutor, no en virtud del
testamento, sino por decreto; y no se admitira su
excusa, porque se considera que dio su consen-
timiento a la voluntad del testad or.

19.- EL MISMO; Sentencias, libro V.- Los que
hubieren acufiado moneda falsa, si no quisieron
consumar la cosa, son absueltos por virtud de su
legitimo arrepentimiento.

§ .- La acusacién de un parto supuesto no es
repelida con ninguna prescripcion de tiempo; y no
importa que haya fallecido o no la que se dice que
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20.- HERMOGENIANUS; libro VI, luris epito-
marum.- Falsi poena coercentur et qui ad litem
instruendam advocatione testibus pecuniam acce-
perunt, obligationem pactionem fecerunt, societatem
inierunt, ut aliquid eorum fieret curaverunt.

21.- PAULUS; libro singulari ad Senatus-
consultum Turpillianum.- Qui duobus in solidum
eandem rem diversis contractibus vendidit, poena
falsi coercetur, et hoc et Divus Hadrianus constituit.
is adiungitur et is qui iudicem corrumpit. Sed remis-
sius puniri solent, ut ad tempus relegentur nec bona
illis auferantur.

22.- IDEM,; libro singulari ad Senatusconsultum
Libonianum.- Impuberem in hoc edictum incidere
dicendum non est, quoniam falsi crimine vix possit
teneri, cum dolus malus in eam aetatem non cadit.

§ 1.- Si ei filio, qui apud hostes est, adscripserit
pater legatum, dicendum est reverso eo incidere in
poenam Senatusconsulti; quod si ibi decesserit, inno-
cens pater existimatur.

§ 2.- Sed et si emancipato filio adscribit, recte id
faciet: item in adoptionem dato.

§ 3.- Item si servo, cui moram fecit in fidei-
commissaria libertate praestanda, adscripserit,
dicendum est extra sententiam Senatusconsulti eum
esse, quoniam placet omne, quod per huiusmodi
servum adquisitum est, restitui oportere manumisso.
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alleged to have made the substitution is dead, or not.

20.- HERMOGENIANUS; Epitomes of Law, Book
VI- Those also are punished with the penalty of
forgery of wills who have accepted money for the
purpose of causing litigation by means of legal
assistance, or the production of witnesses; or have
caused obligations to be contracted, or agreements to
be made; or have formed an association; or have
taken any measures to enable this to be done.

21.- PAULUS; On the Turpillian Decree of the
Senate.- Anyone who has sold the same entire
property to two different persons under separate
contracts is punished with the penalty for forgery of
wills; and this was decided by the Divine Hadrian. He
also is placed in the same category who has corrupted
a judge; but it is usual to punish such persons less
severely, as they are relegated for a certain time, and
are not deprived of their property.

22.- THE SAME; On the Libonian Decree of the
Senate.- A child under the age of puberty should not
be said to come within the scope of this Edict, for he
can hardly be liable for the crime of forgery, as he is
not capable of criminality at that age.

§ 1.- If a father writes a bequest for the benefit of
his son, who is in the hands of the enemy, it must be
said that on his return his father will be liable to the
penalty of the Decree of the Senate; but if he had died
in captivity, his father would have been considered
innocent.

§ 2.- If, however, he should write a bequest for the
benefit of his emancipated son, he can do this legally;
and the same rule applies to a son given in adoption.

§ 3.- Likewise, if he has written one for the benefit
of his slave, to whom he is in default in granting
freedom under the terms of a trust, it must be said that
he is not liable under the terms of the Decree of the
Senate, as it is established that everything acquired
by means of a slave of this kind must be delivered to
him after he has been manumitted.
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supuso el parto.

20.- HERMOGENIANO; Epitome del Derecho,
libro VI.- Son castigados con la pena de falsedad
también los que por proveer un litigio de abogado y
de testigos recibieron dinero, contrajeron obligacion
o pacto, o formaron sociedad, o procuraron que se
hiciera alguna cosa de éstas.

21.- PAULO: Comentarios al Senadoconsulto
Turpiliano, libro unico.- El que por diversos con-
tratos vendio a dos integramente la misma cosa, es
castigado con la pena de falsedad; y esto determind
también el Divino Adriano. Agrégase a éstos también
el que corrompe al juez; pero suelen ser castigados
mas moderadamente, de modo que sean relegados
temporalmente, y no se les quiten sus bienes.

22.- EL MISMO; Comentarios al Senadoconsulto
Liboniano, libro unico.- No se ha de decir que el
impubero incurre en este Edicto, porque dificilmente
puede ser responsable del delito de falsedad, pues en
estaedad no cabe dolo malo.

§ L.- Si el padre hubiere escrito un legado para el
hijo que est4 en poder de los enemigos, se ha de decir,
que, habiendo vuelto aquél, incurre en la pena del
Senadoconsulto; pero si hubiere fallecido en poder
de aquéllos, el padre es considerado inocente.

§ 2.- Mas si lo escribi6 para un hijo emancipado, lo
hara esto validamente, y lo mismo si para uno dado
enadopcion.

§ 3.- Asimismo, si lo hubiere escrito para un
esclavo al cual fue moroso en darle la libertad dejada
por fideicomiso, se ha de decir que esta fuera del
espiritu del Senadoconsulto, porque esta deter-
minado que todo lo que se adquirié por medio de un
esclavo de esta clase debe ser restituido al manu-
mitido.
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§ 4.- Et si ei servo, qui bona fide servit, aliquid
adscripsit, quod ad cogitationem animi nocens est,
quia ei adscribit, quem suum putat: sed quoniam
neque legatum neque hereditas bonae fidei pos-
sessori adquiritur, dicamus eum poenae eximendum
esse.

§ 5.- Si dominus adscripserit servo legatum, cum
liber erit, dicimus Senatusconsulto dominum excu-
satum esse, qui compendio suo nullo modo pros-
pexerit. Eadem et de filio postea emancipato dici
potest.

§ 6.- Qui codicillos ante testamentum factos, in
quibus legatum ei adscriptum erat, confirmat, in
Senatusconsultum incidit: quod et Iulianus scribit.

§ 7.- Adimendo quoque aliquid incidere in poenam
debet, quasi sibi aliquid dederit: veluti si servo legato
sibi eodemque manumisso libertatem sua manu
ademerit hoc ita, si voluntate testatoris ademerit:
nam si ignorante eo, libertas valet. Item si, rogatus
restituere legatum sibi adscriptum, fideicommissum
ademerit.

§ 8.- Qui liberti adsignationem sua manu
adscripsit, non verbis, sed sententia Senatusconsulti
tenetur.

§ 9.- Item non continetur verbis servus, qui alieno
testamento fideicommissam libertatem sibi
adscripsit; sed de hoc potest haesitari, quoniam, ut
supra diximus, Senatus ita demum ei, qui sibi
libertatem fideicommissam in testamento domini
adscripsit, poenam remisit, si dominus subscripsit.
Immo magis dicendum est hunc contra
Senatusconsultum facere, quam eum qui legatum
sibi adscribit, cum libertas omnimodo ipsi com-
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§ 4.- If he has written a bequest for the benefit of a
slave who is serving him in good faith, he is guilty so
far as his intention is concerned; because he wrote it
for the benefit of one who he thought belonged to
him. But as neither a legacy nor an estate is acquired
by a bona fide possessor, we hold that he should be
exempt from the penalty.

§ 5.- Where a master writes a bequest for the
benefit of his slave, "when he shall become free," we
say that the master is not affected by the Decree of the
Senate, as he in no way had his own interests in view.
The same rule applies to a son subsequently
emancipated.

§ 6.- Anyone who confirms a codicil, made before
a will, in which a legacy was bequeathed to him,
comes within the terms of the Decree of the Senate;
as Julianus, also, has stated.

§ 7.- A person becomes liable to the penalty by
taking anything away, just as he does when he gives
anything to himself; for instance, where a slave was
bequeathed to him, and also was manumitted, he
deprives him of his liberty with his own hands. This is
the case, even if he deprives him of it in accordance
with the wish of'the testator, for ifhe is ignorant of the
fact, the grant of freedom will be valid. The same rule
will apply if, having been asked to pay a legacy with
which he was charged, he erases the clause creating
the trust!

§ 8.- Anyone who, with his own hand, writes the
assignment of a freedman, is liable, not according to
the letter, but according to the spirit of the Decree of
the Senate.

§ 9.- In like manner, a slave who writes a bequest of
freedom to himself, under a trust, in the will of
another, is not included in the terms of the Decree of
the Senate. A doubt may arise on this point, however,
for (as we stated above), the Senate only remits the
penalty in the case of a slave who has written a
bequest of freedom for himself under a trust, in the
will of his master, when the latter has stated the fact
over his signature. And, indeed, there is still more
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§ 4.-Y si escribi6 alguna cosa para el esclavo que
de buena fe presta servidumbre, es culpable en
cuanto al propdsito de su animo, porque lo escribid
para aquel a quien ¢l considera suyo; pero como para
el poseedor de buena fe no se adquiere ni el legado ni
la herencia, diremos que €l ha de ser eximido de la
pena.

§ 5.-Si el sefior hubiere escrito un legado para un
esclavo, para cuando fuere libre, decimos que quedo
exento del Senadoconsulto el sefior que de ningun
modo atendié a su propio provecho. Lo mismo
también en cuanto al hijo emancipado después.

§ 6.- El que confirma codicilos hechos antes de
testamento, en los cuales se le habia adjudicado un
legado, incurre en el Senadoconsulto; lo que escribid
también Juliano.

§ 7.- También quitando alguna cosa en el testa-
mento debe incurrirse en la pena, como si asi se
hubiere dado alguna cosa, por ejemplo, si a un
esclavo que le habia sido legado, y que habia sido
manumitido le hubiere quitado con su mano la
libertad; esto asi, si se la hubiere quitado por
voluntad del testador; porque si ignorandolo éste, es
valida la libertad. Asimismo, si habiéndose rogado
que restituyera un legado escrito para él, hubiere
revocado el fideicomiso.

§ 8.- El que de sumano escribio la asignacion de un
liberto esta obligado no por la letra, sino por el
espiritu del Senadoconsulto.

§ 9.- Asimismo, no esta contenido en la letra el
esclavo que en el testamento de otro escribid para si
la libertad por fideicomiso; mas sobre esto se puede
dudar, porque, como arriba hemos dicho, el Senado
le remiti6 la pena al que en el testamento de su sefior
escribi6 para si la libertad por fideicomiso,
solamente si su sefior lo subscribio. Antes bien, se ha
de decir, que obra contra el Senadoconsulto mas bien
éste que el que escribio para si un legado, porque la
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petitura sit, legatum autem domino adquiri possit.

§ 10.- Si testamentarius servo suo fideicommissam
libertatem dederit, videamus, ne extra poenam sit,
quoniam nullum ipsius commodum est: nisi ideo
adscripserit, ut servus magno pretio redimatur ab eo
et manumittatur.

§ 11.-Sed et ille, qui, quum Titio fundus legaretur,
adiecit sua manu condicionem pecuniae sibi dandae,
involuntatem Senatusconsulti incidit.

§ 12.- Qui autem voluntate patris se exheredat vel
legatum sibi adimit, neque verbis Senatusconsulti,
neque sententia continetur.

23.- IDEM; libro singulari de poenis paganorum.-
Quid sit falsum, quaeritur: et videtur id esse, si quis
alienum chirographum imitetur aut libellum vel
rationes intercidat vel describat, non qui alias in
computatione vel in ratione mentitur.

24.- SCAEVOLA; libro XXII, Digestorum.-
Aithales servus, cui testamento Vetiti Callinici per
fideicommissum libertas et portio hereditatis relicta
erat ab his, qui ex undecim portionibus heredes erant
instituti, professus est indicium apud Maximillam
filiam testatoris ex parte duodecima heredem
scriptam: se posse probare falsum testamentum
Vetiti Callinici. Et apud magistratus interrogatus a
Maximilla professus est probaturum, quemad-
modum falsum sit factum testamentum. Et cum in
crimen falsi subscripsisset Maximilla in scriptorem
testamenti et Proculum coheredem, acta causa
praefectus Urbi falsum testamentum non esse
pronuntiavit et Maximillae partem duodecimam a
fisco cogi iussit quaesitum est, an Aithaleti libertas et
fideicommissum post haec facta debeantur.
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reason to hold that he violates the Decree of the
Senate to a greater extent than he who writes the
bequest of a legacy to himself, as, under no
circumstances, will he be entitled to his freedom, but
he can acquire the legacy for his master.

§ 10.- If the person who writes the will should grant
freedom under a trust to his own slave, let us see
whether he is not free from the penalty, as he obtains
no advantage, unless he did this in order that the slave
might be purchased from him at an exorbitant price,
in order to be manumitted.

§ 11.- He, also, who, when a tract of land was
devised to Titius, added with his own hand, as a
condition, that money should be paid to him, comes
within the terms of the Decree of the Senate.

§ 12.- He who, with the consent of his father,
disinherits himself, or deprives himself of a legacy, is
not liable, either according to the letter or the spirit of
the Decree of the Senate.

23.- THE SAME; On the Penalties of Civilians.-
The question is asked, what is a forgery ? It is held to
occur where anyone imitates the handwriting of
another, or omits anything from a document, or an
account, when he copies it; and not where a false
resultis given in a calculation, or an account.

24.- SCAEVOLA; Digest, Book XXII .- Aithales, a
slave, to whom freedom and a portion of his estate
was left by the will of Vetitus Callinicus, his master,
under the terms of a trust, with which the heirs
appointed to eleven-twelfths of the estate were
charged; stated to Maximilia, the daughter of the
testator, who was appointed heir to a twelfth of the
estate, that he could produce evidence to show that
the will of Vetitus Callinicus was forged; and, having
been interrogated by Maximilia before a magistrate,
he declared that he would prove in what way the will
had been forged. Maximilia signed an accusation of
forgery against the writer of the will and Proculus,
her co-heir, and the case having been heard, the
Prefect of the City decided that the will was not
forged, and ordered that the twelfth of the estate
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libertad le habria de competer de todos modos a ¢l
mismo, pero el legado podria ser adquirido para su
sefior.

§ 10.- Si el testamentario hubiere dado por fidei-
comiso la libertad aun esclavo suyo, veamos si estaré
exento de pena, porque no hay ningtin provecho para
¢l mismo, a no ser que lo hubiere escrito para que el
esclavo fuese comprado por él a grande precio, y
manumitido.

§ 11.- Pero también incurre en la disposicion del
Senadoconsulto el que, habiéndosele legado un
fundo a Ticio, agregd de su mano una condicion para
quese lediese a él dinero.

§ 12.- Mas el que por voluntad de su padre se
deshereda, o se revoca un legado, no esta com-
prendido ni en la letra, ni en el espiritu del Senado-
consulto.

23.- EL MISMO; De las Penas de los paisanos,
libro unico.- Se pregunta, qué cosa sea falsedad; y se
considera que la hay, si alguno imitara un quirdégrafo
de otro, o un libelo, o si mutilara o rehiciera las
cuentas, no los que de otro modo son inexactos en
una computacion o cuenta.

24.- SCEVOLA; Digesto, libro XXII.- El esclavo
Aitales, a quien en el testamento de su seflor Vetito
Calinico se le habia dejado por fideicomiso la
libertad y una porcion de herencia, a cargo de los que
habian sido instituidos herederos de once porciones,
indicd ante Maximila, hija del testador, instituida
heredera de la duodécima parte, que ¢l podia probar
que era falso el testamento de Vetito Calinico; e
interrogado ante los magistrados por Maximila
declaré que probaria de qué manera era falso el
testamento hecho; y habiendo subscrito Maximila la
acusacion de falsedad contra el escribiente del
testamento y contra su coheredero Préculo,
substanciada la causa, declar6 el Prefecto de la
Ciudad que no era falso el testamento, y mandé que
fuese tomada por el fisco la duodécima parte de
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Respondit secundum ea quae proponerentur deberi.

25.- ULPIANUS; libro VII, ad Edictum.- Qui
nomine praetoris litteras falsas reddidisse Edictumve
falsum proposuisse dicetur, ex causa actione in
factum poenali tenetur, quamquam lege Cornelia
reus sit.

26.- MARCELLUS; libro XXX, Digestorum.- Si
quis patris sui testamentum aboleverit et, quasi
intestatus decessisset, pro herede gesserit atque ita
diem suum obierit: iustissime tota hereditas paterna
heredi eius eripietur.

27.- MODESTINUS,; libro VIII, Regularum.- Eos,
qui diversa inter se testimonia pracbuerunt, quasi
falsum fecerint, et praescriptio legis teneri pro-
nuntiat.

§ L.-Et eum, qui contra signum suum falsum
praebuit testimonium, poena falsi teneri pro-
nuntiatum est. De impudentia eius, qui diversa
duobus testimonia praebuit, cuius ita anceps fides
vacillat, quod crimine falsi teneatur, nec dubitandum
est.

§ 2.- Qui se pro milite gessit vel illicitis insignibus
usus est vel falso duplomate vias commeavit, pro
admissi qualitate gravissime puniendus est.

28.- IDEM,; libro 1V, Responsorum.- Si, a debitore
praclato die, pignoris obligatio mentiatur, falsi
crimini locus est.

29.- IDEM; libro singulari de enucleatis casibus.-
Si quis obrepserit Praesidi provinciae, tam per acta
quam per libelli interpellationem nihil agit immo si
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belonging to Maximilia should be forfeited to the
Treasury. The question arose whether Aithales was
entitled to his freedom, and if the trust should be
executed after this decision. The answer was that, in
accordance with the facts stated, this was the case.

25.- ULPIANUS; On the Edict, Book VII.- He who
is alleged to have given forged letters in the name of
the Prsetor, or to have promulgated a forged Edict, is
liable to a penal action in factum, even though he may
have been prosecuted under the Cornelian Law.

26.- MARCELLUS; Digest, Book XXX.- Where
anyone has destroyed the will of his father, and acts
as heir at law, just as if his father had died intestate,
and then himself dies, it is perfectly just that the entire
estate of his father should be taken from his heir.

27.- MODESTINUS; Rules, Book VIII.- He
declares that those who have given conflicting
evidence between themselves are liable under the
terms of the law as having committed forgery.

§ 1.- It was also decided that he who gives false
testimony against his own seal, is liable to the penalty
for forgery. With reference to the impudence of a
person who has testified differently in favor of two
persons, and whose faith is so double and vacillating,
there is no doubt whatever that he is liable for the
crime of forgery.

§ 2.- He who falsely represents himself to be a
soldier, or makes use of decorations to which he is not
entitled, or travels under a forged permit, should be
severely dealt with, according to the nature of the
offence committed.

28.- THE SAME; Opinions, Book IV.- If an older
date than the correct one is stated by a debtor in the
obligation of a pledge, there will be ground for an
accusation for crimen falsi.

29.- THE SAME; On Select Cases.- Where anyone
deceives the Governor of a province either by means
of documents, or filing of petitions, it will be of no
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Maximila; se preguntd, si después de estos hechos se
le deberian a Aitales la libertad y el fideicomiso.
Respondio, que, segun lo que se exponia, se le
debian.

25.- ULPIANO; Comentarios al Edicto, libro VII.-
El que se dijese que a nombre del Pretor presentd
cartas falsas, o expuso un Edicto falso, se obliga en
virtud de esta causa a la accion penal por el hecho,
aunque seareo por laley Cornelia.

26.- MARCELQO; Digesto, libro XXX.- Si alguno
hubiere borrado el testamento de su padre, y, como si
éste hubiese fallecido intestado, hubiese obrado
como heredero, y asi hubiere fallecido, justisima-
mente se le quitara a su heredero toda la herencia
paterna.

27.- MODESTINO; Reglas, libro VIII.- La dispo-
sicion de la ley declara que estan obligados los que
entre si prestaron diversos testimonios, cual si
hubieren cometido falsedad.

§ 1.- Y se declar6 que esta sujeto a la pena de
falsedad también el que prestd testimonio falso con-
tra su propio signo. Y no se ha de dudar que por la
impudencia del que prestd6 a dos diversos testi-
monios, cuya contradictoria fe queda de este modo
Vacilante, es ¢l responsable del delito de falsedad.

§ 2.- El que se condujo como militar, o usé
insignias ilicitas, o fue por los caminos con pasaporte
falso, ha de ser gravisimamente castigado segun la
calidad de su delito.

28.- EL MISMO; Respuestas, libro IV.- Si por el
deudor se mintiera respecto a la obligacion de
prenda, habiendo anticipado el dia, tiene lugar el
delito de falsedad.

29.- EL MISMO;, De los casos ilustrados, Libro
unico.- Si alguno hubiere engafiado al Presidente de
la provincia, tanto por medio de actuaciones, como
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accusatus fuerit, poenam temerari luit proinde enim
punitur, atque si falsum fecerit sunt enim Rescripta
de ea re: sufficit autem unum argumenti causa
referre, cuius verba haec sunt: Alexander Augustus
Iulio Maryllo: Si libello dato adversarius tuus
veritatem in precibus ab eo datis non adiecit,
subscriptione uti non potest: immo si accusatus
fuerit, et poenam inferre debet.

30.- IDEM; libro XII, Pandectarum.- Lege
Cornelia testamentaria obligatur, qui signum adul-
terinum fecerit sculpserit.

§ 1.- De partu supposito soli accusant parentes aut
hi, ad quos ea res pertineat: non quilibet ex populo ut
publicam accusationem intendat.

31.- CALLISTRATUS; libro IlI, de Cognitio-
nibus.- Divus Pius Claudio rescripsit pro mensura
cuiusque delicti constituendum in eos, qui apud
iudices instrumenta protulerunt, quae probari non
possint: aut si plus meruisse videatur, quam ex forma
iurisdictionis pati possint, ut Imperatori describatur
aestimaturo, quatenus coerceri debeant. Sed Divus
Marcus cum fratre suo pro sua humanitate hanc rem
temperavit, ut, si (quod plerumque evenit) per
errorem huiusmodi instrumenta proferantur,
ignoscatur eis, qui tale quicquam protulerint.

32.-MODESTINUS; libro I, de Poenis.- Hodie qui
edicta proposita dolo malo corrumpunt, falsi poena
plectuntur.

§ 1.- Si venditor mensuras publice probatas vini,
frumenti vel cuiuslibet rei, aut emptor corruperit
dolove malo fraudem fecerit: quanti ea res est, eius
dupli condemnatur; decretoque Divi Hadriani
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advantage to him; and moreover, if he is prosecuted,
he must pay the penalty of his rashness, just as if he
had committed forgery. There are rescripts extant on
this point. It is sufficient for the sake of proofto give a
single instance, which is as follows: "Alexander
Augustus to Julius Maryllus. If your adversary, in the
petition which he filed, did not assert what was true in
the request made by him, he cannot avail himself of
the instrument which he signed; and, moreover, if he
is accused, he must suffer the penalty."

30.- THE SAME; Pandects, Book XII.- He who
makes or carves a false seal is liable under the
Cornelian Law relating to Wills.

§ 1.- In case of the substitution of a child, the
parents alone, or those who have an interest in the
matter, are entitled to bring the accusation, but none
of'the people can institute a public prosecution.

31.- CALLISTRATUS; On Judicial Inquiries,
Book III.- The Divine Pius stated in a Rescript
addressed to Claudius: "Any persons who introduce
instruments into court which cannot be proved shall
be punished according to the nature of each offence;
or, if they seem to have deserved a more serious
penalty than can be imposed upon them under this
jurisdiction, the facts may be stated to the Emperor,
in order that he may determine what punishment
shall be inflicted upon them." The Emperor Marcus,
along with his Brother, however, influenced by
feelings of humanity, mitigated this punishment; so
that if, (as frequently happens), such documents
should be produced by mistake, those who did
anything of this kind may be pardoned.

32.- MODESTINUS; On Punishments, Book I.- At
present, those who fraudulently alter any Edicts
which have been promulgated are punished with the
penalty of forgery.

§ 1.- If a vendor or a purchaser changes any
measures used for wine, grain, or anything of this
kind which have been publicly approved, or, with
malicious intent, commits any other fraudulent act,
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por la presentacion de un libelo, no hace cosa valida,
antes bien, si hubiere sido acusado, paga la pena de
falsario; porque es castigado lo mismo que si hubiere
cometido una falsedad; pues hay rescriptos sobre
este particular. Mas basta hacer mencion por via de
prueba de uno solo, cuyos términos son estos:
«Alejandro Augusto a Julio Marilo: Si habiendo
presentado libelo tu adversario no expreso la verdad
en las stplicas elevadas por ¢l, no puede usar de la
suscripcion; antes bien, si hubiere sido acusado, debe
sufrir también la penay.

30.- EL MISMO; Pandectas, libro XII.- Por la ley
Cornelia sobre testamentos se obliga el que hubiere
hecho o esculpido signo falsificado.

§ 1.- Solamente los ascendientes acusan de parto
supuesto, o aquellos a quienes esta cosa afecta, y no
cualquiera del pueblo, de modo que intente
acusacion publica.

31.- CALISTRATO; De las Jurisdicciones, libro
11I. - El Divino Pio respondio por rescripto a Claudio,
que segun la importancia de cada delito se ha de
determinar contra los que ante los jueces produjeron
instrumentos, que no puedan ser aprobados; o que si
pareciera que merecieron mas de lo que pudieran
suftir con arreglo a la forma de la jurisdiccion, se dé
cuenta al Emperador, que estimara de qué modo
deban ser castigados. Pero el Divino Marco moderd
esto, juntamente con su hermano, conforme a su
humanidad, a fin de que, si, como muchas veces
acontece, se produjeran por error instrumentos de
esta clase, se perdone a los que hubieren presentado
alguno de ellos.

32.- MODESTINO; De las Penas, libro I.- Hoy
son castigados con la pena de falsedad los que con
dolo malo rompen los Edictos expuestos.

§ 1.- Siel vendedor o el comprador hubiere alterado
las medidas publicamente aprobadas para el vino, el
trigo, u otra cualquiera cosa, o con dolo malo hubiere
cometido fraude, es condenado al duplo de cuanto
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praeceptum est in insulam eos relegari, qui pondera
aut mensuras falsassent.

33.- IDEM; libro III, de Poenis.- Si quis falsis
Constitutionibus nullo auctore habito utitur, lege
Cornelia aqua etigni ei interdicitur.

TIT. XI

DE LEGE IULIA REPETUNDARUM

1.- MARCIANUS; libro X1V, Institutionum.- Lex
Iulia repetundarum pertinet ad eas pecunias, quas
quis in magistratu potestate curatione legatione vel
quo alio officio munere ministeriove publico cepit,
vel cum ex cohorte cuius eorum est.

§ 1.- Excipit lex, a quibus licet accipere: a sobrinis
propioreve gradu cognatis suis, uxore.

2.- SCAEVOLA; libro 1V, Regularum.- Datur ex
hac lege et in heredes actio intra annum dumtaxat a
morte eius qui arguebatur.

3.- MACER; [libro I, Publicorum.- Lege lulia
repetundarum tenetur, qui, cum aliquam potestatem
haberet, pecuniam ob iudicandum vel non iudi-
candum decernendumve acceperit.

4.- VENULEIUS SATURNINUS; libro 11, publi-
corum ludiciorum.- Vel quo magis aut minus quid ex
officio suo faceret.

5.- MACER; libro I, Publicorum.- In comites
quoque iudicum ex hac lege iudicium datur.
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he shall be condemned to pay double the value of the
property; and it was provided by a Decree of the
Divine Hadrian that those who used false weights or
measures should be relegated to an island.

33.- THE SAME; On Punishm'ents, Book III.- If
anyone should make use of forged constitutions,
without giving any authority for doing so, he will be
forbidden the use of water and fire under the
Cornelian Law.

TITLE XI

CONCERNING THE JULIAN LAW
ON EXTORTION

1.- MARCIANUS; Institutes, Book XIV.- The
Julian Law on Extortion has reference to money
received by someone who holds the position of
magistrate, or who is invested with some degree of
power, or administration, or with the office of deputy,
or any other public employment or occupation
whatsoever; and also applies to the attendants of the
above-mentioned dignitaries.

§ 1.- The law excepts those from whom it is
permitted to receive money, for instance, from
cousins, from near relatives, and from a wife.

2.- SCAEVOLA; Rules, Book IV.- Under this law,
an action is granted against heirs, but only within a
year after the death of the person who was accused.

3.- MACER; Public Prosecutions, Book I.- He is
liable under the Julian Law relating to Extortion who,
while invested with any authority, accepts money for
rendering a judgment or decree;

4.- VENULEIUS SATURNINUS; Public
Prosecutions, Book IIl.- Or for doing more or less
than he was obliged to do in the performance of his
official duty.

5.- MACER; Public Prosecutions, Book I.- The
attendants of judges can also be prosecuted under this
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vale la cosa; y se dispuso en decreto del Divino
Adriano que fuesen relegados a una isla los que
hubiesen falsificado pesos o medidas.

33.- EL MISMO; De las Penas, libro III.- Si
alguno usara falsas constituciones que no tienen
autor alguno, se le pone por la ley Cornelia inter-
diccion en el aguay el fuego.

TITULO XI

DE LA LEY JULIA SOBRE LAS
CONCUSIONES

1.- MARCIANO; Instituta, libro XIV.- La ley Julia
sobre las concusiones se refiere a aquellas canti-
dades, que alguno tomo hallandose constituido en
magistratura, potestad, administracion, legacion, o
en alglin otro oficio, cargo, o ministerio publico, o
cuando forma parte de la comitiva de alguno de éstos.

§ 1.- La ley exceptua aquellos de quien es licito
recibir, como de los sobrinos, o de sus cognados en
grado mas préximo, o de la mujer.

2.-SCEVOLA; Reglas, libro IV.- En virtud de esta
ley se da accion también contra los herederos dentro
del afio, solo desde la muerte del que era acusado.

3.- MACER; De los Juicios publicos, libro I.- Por
la ley Julia sobre las concusiones es responsable el
que teniendo alguna potestad hubiere recibido dinero
por juzgar o decretar,

4.- VENULEYO SATURNINO; De los Juicios
publicos, libro IIl.- o porque hiciese alguna cosa
mas o menos en virtud de su oficio.

5.- MACER; De los Juicios publicos, libro I.- En
virtud de esta ley se da accion también contra los de
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6.- VENULEIUS SATURNINUS; libro I1I, publi-
corum ludiciorum.- Eadem lege tenentur, qui ob
denuntiandum vel non denuntiandum testimonium
pecuniam acceperint.

§ l.- Hac lege damnatus testimonium publice
dicere aut iudex esse postulareve prohibetur.

§ 2.- Lege lulia repetundarum cavetur, ne quis ob
militem legendum mittendumve aes accipiat, neve
quis ob sententiam in Senatu consiliove publico
dicendam pecuniam accipiat, vel ob accusandum vel
non accusandum: utque urbani magistratus ob omni
sorde se abstineant neve plus doni muneris in anno
accipiant, quam quod sit aureorum centum.

7.- MACER,; libro I, Iudiciorum publicorum.- Lex
Iulia de repetundis praecipit, ne quis ob iudicem
arbitrumve dandum mutandum iubendumve ut
iudicet: neve ob non dandum non mutandum non
iubendum ut iudicet: neve ob hominem in vincula
publica coiciendum vinciendum vincirive iubendum
exve vinculis dimittendum: neve quis ob hominem
condemnandum absolvendumve: neve ob litem
aestimandam iudiciumve capitis pecuniaeve
faciendum vel non faciendum aliquid acceperit.

§ 1.- Apparet autem, quod lex ab exceptis quidem
in infinitum capere permittit, ab his autem, qui hoc
capite enumerantur, a nullo neque ullam quantitatem
capere permittit.

§ 2.- Illud quoque cavetur, ne in acceptum feratur
opus publicum faciendum, frumentum publice
dandum praebendum adprehendendum, sarta tecta
tuenda, antequam perfecta probata praestita lege
erunt.
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law.

6.- VENULEIUS SATURNINUS; Public Pro-
secutions, Book I.- Those are liable under the same
law who receive money either for testifying, or for
not testifying.

§ 1.- He who is convicted under this law is
forbidden to testify in public, or to be a judge, or to
prosecute a crime.

§ 2.- It is provided by the Julian Law relating to
Extortion that: "No one shall take money for the
purpose of enlisting or discharging a soldier, nor shall
anyone accept money for giving his opinion in the
Senate or in a public council, or to accuse, or not to
accuse anyone; and city magistrates must abstain
from all kinds of corruption, and not receive in gifts
or presents more than a hundred aurei during the
entire year."

7.- MACER; Public Prosecutions, Book I.- The
Julian Law on Extortion prescribes that: "No one
shall receive anything as an inducement to render a
judgment or a decree, or for changing his opinion; or
to prevent him from rendering a decision; or to throw
a person into prison, or put him in chains; or order
him to be chained, or delivered from his chains; or to
convict or acquit a man; or to appraise the amount of
a judgment; or to sentence anyone to a capital or a
pecuniary penalty, or to refrain from doing so."

§ 1.- Itis, however, apparent that the law permits all
those, excepting such as have been excepted, to
receive money without limit; but those enumerated in
this Section are not allowed to receive anything from
anybody.

§ 2.- It is also provided: "That no public work
which is to be constructed shall be accepted as
completed, nor any public provisions which are to be
distributed held to be transferred or obtained, nor any
buildings considered as repaired, before they have
been finished, accepted, and delivered according to
law."
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la comitiva de los jueces.

6.- VENULEYO SATURNINO; De los Juicios
publicos, libro III.- Son responsables por la misma
ley los que por denunciar o no denunciar un testi-
monio hubieren recibido dinero.

§ .- Al condenado por esta ley se le prohibe prestar
publicamente testimonio o ser juez, o demandar.

§ 2.- Se dispone en la ley Julia sobre las con-
cusiones, que nadie reciba dinero por elegir o
licenciar a un militar, o que nadie reciba dinero por
proferir sentencia en el Senado o en consejo publico,
0 por acusar 0 no acusar, y que los magistrados
urbanos se abstengan de toda sordidez, y que al afio
no reciban por donativo o regalo mas de lo que
importe cien aureos.

7.- MACER; De los Juicios publicos, libro I.-
Dispone la ley Julia relativa a las concusiones, que
nadie reciba cosa alguna por nombrar, o cambiar,
juez o arbitro, o por mandarle que juzgue, o por no
nombrarlo, no cambiarlo, o0 no mandarle que juzgue;
ni por poner a un hombre en prisiones ptblicas, o por
atarlo o mandar que sea atado, o por dejarlo ir de las
prisiones; ni por condenar o absolver a un hombre; ni
por hacer la estimacion de un litigio, ni por celebrar, o
no celebrar, juicio capital o pecuniario.

§ 1.- Mas se ve que la ley permite recibir de las
personas exceptuadas ciertamente sin limitacion
pero que no permite recibir de ninguno de los que en
este capitulo estan enumerados cantidad alguna.

§ 2.- También se dispone, que no se dé por recibida
obra publica que se ha de hacer, trigo que se ha de dar,
suministrar, o tomar para el publico conservacion
que se ha de hacer de edificios, antes que se hayan
cumplido y aprobado las condiciones que estuvieren
prefijadasenlaley.
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§ 3.- Hodie ex lege repetundarum extra ordinem
puniuntur et plerumque vel exilio puniuntur vel
etiam durius, prout admiserint. Quid enim, si ob
hominem necandum pecuniam acceperint? vel, licet
non acceperint, calore tamen inducti interfecerint vel
innocentem vel quem punire non debuerant? Capite
plecti debent vel certe in insulam deportari, ut
plerique puniti sunt.

8.- PAULUS; libro LIV, ad Edictum.- Quod contra
legem repetundarum Proconsuli vel Praetori dona-
tum est, non poterit usu capi.

§ 1.- Eadem lex venditiones locationes eius rei
causa pluris minorisve factas irritas facit impeditque
usucapionem, priusquam in potestatem eius, a quo
profectares sit, heredisve eius veniat.

9.- PAPINIANUS; libro XV, Responsorum.- Qui
munus publice mandatum accepta pecunia ruperunt,
crimine repetundarum postulantur.

TIT. XII

DE LEGE IULIA DE
ANNONA

1.- MARCIANUS; libro 11, Institutionum.- Cons-
titit inter servum et dominum iudicium, si annonam
publicam fraudasse dicat dominum.

2.- ULPIANUS; libro IX, de officio Proconsulis.-
Lege Iulia de annona poena statuitur adversus eum,
qui contra annonam fecerit societatemve coierit, quo
annona carior fiat.
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§ 3.- Persons guilty of extortion are at present
arbitrarily dealt with by the law, and they are
generally punished with exile, or even more severely,
according to the crime which they have committed.
What, however, should be done if they accept money
as a reward for killing a man? Or even if they do not
accept it, but, impelled by rage, they kill an innocent
person, or one whom they should not punish? They
should undergo a capital penalty, or be deported to an
island, as indeed most of them are.

8.- PAULUS; On the Edict, Book LIV.- When
anything is donated to a proconsul or a Praetor, in
violation of the law on extortion, he cannot acquire it
by usucaption.

§ 1.- The same law provides that: "Sales or leases
made for a greater or a less price than is just are for
this reason void, and usucaption is prevented before
the property comes into the hands of him who had it,
or his heir."

9.- PAPINIANUS; Opinions, Book XV.- Those
who, in consideration of money paid to them,
relinquish a public employment, are criminally
prosecuted for extortion.

TITLE XII

CONCERNING THE JULIAN LAW
ON PROVISIONS

1.- MARCIANUS; Institutes, Book II.- A criminal
action can be brought by a slave against his master, if
the former alleges that his master has committed
fraud with reference to provisions belonging to the
public.

2.- ULPIANUS; On the Duties of Proconsul, Book
IX.- By the Julian Law relating to Provisions a
penalty is prescribed against him who commits any
act, or forms any association by means of which the
price of provisions may be increased.
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§ 3.- Hoy son castigados extraordinariamente por
laley de concusiones los reos, y las més de las veces o
son castigados con destierro, o aun mas duramente,
segun lo que hubieren hecho; porque ;qué se dira, si
hubieren recibido dinero por matar a un hombre, o,
aunque no lo hubieren recibido hubieren, sin
embargo, llevados de su acaloramiento, matado a un
inocente, o a quien no habian debido castigar? Deben
ser castigados con pena capital, o ciertamente ser
deportados a una isla, como muchos fueron casti-
gados.

8.- PAULO; Comentarios al Edicto, Libro LIV .-
Lo que contra la ley relativa a las concusiones fue
donado al Proconsul o al Pretor, no podra ser usu-
capido.

§ 1. - La misma ley invalida las ventas o los
arrendamientos hechos por mayor o menor precio
por causa de esto, ¢ impide la usucapion, antes que la
cosa haya vuelto a poder de aquel, de quien sali6, o de
su heredero.

9.- PAPINIANO; Respuestas, Libro XV.- Los que
por dinero recibido corrompieron el cargo que
publicamente se les encomendo, son acusados del
delito de concusion.

TITULO XII

DE LA LEY JULIA SOBRE LAS
PROVISIONES

1.- MARCIANGO; Instituta, Libro II.- Hay juicio
entre el esclavo y su sefior, si aquel dijera que su
seflor defraudo a las provisiones publicas.

2.-ULPIANO:; Del Cargo de Proconsul, Libro IX .-
Enlaley Julia sobre las provisiones se establece pena
contra el que hubiere obrado en contra de las
provisiones, o hubiere formado sociedad, para que se
encarezcan las provisiones. .
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§ 1.- Eadem lege continetur, ne quis navem
nautamve retineat aut dolo malo faciat, quo magis
detineatur:

§ 2.- Et poena viginti aureorum statuitur.

3.-PAPIRIUS IUSTUS; libro I, de Cognitionibus.-
Imperatores Antoninus et Verus Augusti in haec
verba rescripserunt: "Minime aequum est decuriones
civibus suis frumentum vilius quam annona exigit
vendere".

§ 1.- Item scripserunt ius non esse ordini cuiusque
civitatis pretium grani quod invenitur statuere.

§ 2.- Item in haec verba rescripserunt: Etsi non
solent hoc genus nuntiationis mulieres exercere,
tamen quia demonstraturam te quae ad utilitatem
annonae pertinent polliceris, Praefectum annonae
docere potes.

TIT. XIII

AD LEGEM IULIAM PECULATUS, ET DE
SACRILEGIS, ET DE RESIDUIS

1.- ULPIANUS; libro XLIV, ad Sabinum.- Lege
Iulia peculatus cavetur, ne quis ex pecunia sacra
religiosa publicave auferat neve intercipiat neve in
rem suam vertat neve faciat, quo quis auferat
intercipiat vel in rem suam vertat, nisi cui utique lege
licebit: neve quis in aurum argentum aes publicum
quid indat neve immisceat neve quo quid indatur
immisceatur faciat sciens dolo malo, quo id peius
fiat.

2.- PAULUS; libro X1, ad Sabinum.- Lege Tulia de
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§ 1.-Itis provided by the saine law that no one shall
detain a ship or a sailor, or maliciously commit any
act by which delay may be caused.

§ 2.- The penalty prescribed is a fine of twenty
aureli.

3.- PAPIRIUS JUSTUS; On the Constitutions,
Book I.- The Emperors Antoninus and Verus stated in
aRescript: "It is anything but just for decurions to sell
grain to their fellow citizens at a lower price than the
supply of provisions requires."

§ 1.- They likewise asserted that the magistrates of
any city had no right to fix the price of grain which
was imported.

§ 2.- They also stated the following in a Rescript:
"Although it is not customary for women to give this
kind of information, still, if you promise that you can
furnish information which will be to the benefit of the
Department of Subsistence, you can communicate it
to the prefect of that branch of the public service."

TITLE XIII

CONCERNING THE JULIAN LAW RELATING
TO PECULATION, SACRILEGE, AND
BALANCES

1.- ULPIANUS; On Sabinus, Book XLIV.- 1t is
provided by the Julian Law on Peculation, that: "No
one shall intercept, or appropriate for his own use, or
do anything, by means of which another can remove,
intercept, or employ for his own benefit, any money
derived from sacred, religious, or public sources,
unless he is authorized to do so by law; and no one
shall add to, or mix anything with, gold, silver, or
copper belonging to the government; or knowingly
and fraudulently commit any act by means of which
anything may be added to, or mixed with, the same,
through which its value may be diminished."

2.- PAULUS; On Sabinus, Book XI.- He is liable

DIGESTO.- LIBRO XLVIII: TITULO XIII

§ .- En lamisma ley se contiene, que nadie retenga
nave ni marinero, o haga con dolo malo que sea mas
tiempo detenido.

§2.-Y se establece la pena de veinte dureos.

3.-PAPIRIO JUSTO; De Las Jurisdicciones, libro
IL- Los Emperadores Antonino y Vero, Augustos,
resolvieron por rescripto en estos términos: «De
ninguna manera es justo que los decuriones vendan a
sus ciudadanos el trigo mas barato que lo que exigen
las provisiones».

§ 1.- Asimismo escribieron, que el orden de una
ciudad cualquiera no tiene derecho para fijar precio
del grano que se importa.

§ 2.- También resolvieron por rescripto en estos
términos: «Aunque las mujeres no suelen hacer esta
clase de denuncia, sin embargo, como prometes que
habras tu de denunciar cosa que pertenece a utilidad
de las provisiones, puedes manifestarsela al Prefecto
de las provisionesy.

TITULO XIII

SOBRE LA LEY JULIA RELATIVA AL
PECULADO, Y SOBRE LOS SACRILEGIOS,
Y LOS RESIDUOS DE CUENTAS

1.- ULPIANO; Comentarios a Sabino, libro
XLIV .- Se dispone en la ley Julia relativa al peculado,
que nadie quite, ni intercepte, ni invierta en cosa suya
parte de dinero sagrado, religioso o publico; ni haga
de modo que alguno lo quite, lo intercepte o lo
aplique a cosa suya, a no ser que a ¢l le fuere
ciertamente licito por la ley; y que nadie ponga ni
mezcle en el oro o en la plata o en el dinero publico
alguna cosa, ni haga a sabiendas con dolo malo que
se ponga o se mezcle, por la que se deteriore.

2.- PAULO; Comentarios a Sabino, libro XI.- Por
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residuis tenetur, qui publicam pecuniam delegatam
inusum aliquem retinuit neque in eum consumpsit.

3.- ULPIANUS; libro I, de Adulteriis.- Peculatus
poena aquae et ignis interdictionem, in quam hodie
successit deportatio, continet. Porro qui in eum
statum deducitur, sicut omnia pristina iura, ita et
bona amittit.

4.- MARCIANUS; libro X1V, Institutionum.- Lege
iulia peculatus tenetur, qui pecuniam sacram reli-
giosam abstulerit interceperit.

§ 1.- Sed et si donatum deo immortali abstulerit,
peculatus poena tenetur.

§ 2.- Mandatis autem cavetur de sacrilegiis, ut
Praesides sacrilegos latrones plagiarios conquirant et
ut, prout quisque deliquerit, in eum animadvertant.
Et sic Constitutionibus cavetur, ut sacrilegi extra
ordinem digna poena puniantur.

§ 3.- Lege Iulia de residuis tenetur is, apud quem ex
locatione, emptione, alimentaria ratione, ex pecunia
quam accepit aliave qua causa pecunia publica
resedit.

§ 4.- Sed et qui publicam pecuniam in usu aliquo
acceptam retinuerit nec erogaverit, hac lege tenetur.

§ 5.- Qua lege damnatus amplius tertia parte quam
debet punitur.

§ 6.- Non fit locus religiosus, ubi thensaurus
invenitur: nam et si in monumento inventus fuerit,
non quasi religiosus tollitur. Quod enim sepelire quis
prohibetur, id religiosum facere non potest: at
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under the Julian Law relating to Balances who retains
any public money destined for a certain use, and does
not employ it for that purpose.

3.- ULPIANUS; On Adultery, Book I.- The penalty
for peculation originally was the interdiction of water
and fire, for which, at present, deportation has been
substituted. Moreover, anyone who is placed in this
position loses not only all his former rights but also
his property.

4.- MARCIANUS; Institutes, Book XIV.- He is
liable under the Julian Law relating to Peculation
who removes or appropriates any money destined for
sacred or religious purposes.

§ 1.- He is also liable to the penalty for peculation
who abstracts anything which has been donated to
Immortal God.

§ 2.- Moreover, it is provided by the Imperial
Mandates relating to sacrilege that the Governors of
provinces shall search for all sacrilegious persons,
robbers, and kidnappers, and punish them according
to the gravity of their offences; and it is provided by
the Imperial Constitutions that sacrilege shall be
punished arbitrarily, by a penalty proportioned to the
crime.

§ 3.- He is liable under the Julian Law relating to
Balances who retains in his hands any public money
received from leases or purchases, the disposal of
provisions or of anything else.

§ 4.- Moreover, he who has received public money
destined for any purpose, and retains it, and does not
employ it for that purpose, is liable under this law.

§ 5.- Anyone convicted under this law is
punishable by a fine of a third more than what he
owes.

§ 6.- A place does not become religious in which a
treasure is found; for, even though it may be found in
a tomb, it is not seized as being religious. For what
anyone is forbidden to inter cannot render a place
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la ley Julia relativa a los residuos es responsable el
que retuvo dinero publico destinado para alginuso, y
no lo invirtié en él.

3.- ULPIANO; De los Adulterios, libro 1.- La pena
del peculado contiene la interdiccion del agua y del
fuego, a la cual ha substituido hoy la deportacion. Y
ciertamente que el que es reducido a tal estado,
pierde asi como todos sus antiguos derechos, tam-
bién los bienes.

4.- MARCIANO; Instituta, libro XIV.- Esta sujeto
aley Julia relativa al peculado el que hubiere quitado
o interceptado dinero sagrado o religioso.

§ 1.- Pero también si hubiere quitado cosa donada a
Dios inmortal, esta sujeto a la pena de peculado.

§ 2.- Mas se dispone en mandatos relativos a los
sacrilegios, que los Presidentes persigan a los
sacrilegos, a los ladrones y a los plagiarios, y que
segun hubiere delinquido cada uno lo castiguen. Y
asi se dispone en las Constituciones, que los
sacrilegos sean castigados extraordinariamente con
lapena merecida.

§ 3.- Esta sujeto a la ley Julia relativa a los residuos
aquel en cuyo poder quedo dinero publico del dinero
que recibid por arrendamiento, compra, cuenta de
alimentos, u otra cualquier causa.

§ 4.- Pero también el que hubiere retenido dinero
publico recibido para algin uso, y no lo hubiere
empleado, esta sujeto a esta ley.

§ 5.- El condenado por esta ley es castigado en una
tercera parte mas de lo que debe.

§ 6.- No se hace religioso el lugar en que se
encuentra un tesoro; porque aunque hubiere sido
encontrado en un monumento, no es quitado como
religioso; porque uno no puede hacer religioso lo que
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pecunia sepeliri non potest, ut et mandatis
Principalibus cavetur.

§ 7.- Sed et si de re civitatis aliquid subripiat,
Constitutionibus Principum Divorum Traiani et
Hadriani cavetur peculatus crimen committi; et hoc
ure utimur.

5.- IDEM; libro V, Regularum.- Divi Severus et
antoninus cassio festo rescripserunt, res privatorum
si in aedem sacram depositae subreptae fuerint, furti
actionem, non sacrilegii esse.

6.- ULPIANUS; libro VII, de officio Proconsulis.-
Sacrilegii poenam debebit Proconsul pro qualitate
personae proque rei condicione et temporis et actatis
et sexus vel severius vel clementius statuere et scio
multos et ad bestias damnasse sacrilegos, nonnullos
etiam vivos exussisse, alios vero in furca
suspendisse. Sed moderanda poena est usque ad
bestiarum damnationem eorum, qui manu facta
templum effregerunt et dona Dei in noctu tulerunt.
Ceterum si qui interdiu modicum aliquid de templo
tulit, poena metalli coercendus est, aut, si honestiore
loco natus sit, deportandus in insulam est.

§ 1.- Qui, cum in moneta publica operarentur,
extrinsecus sibi signant pecuniam forma publica vel
signatam furantur, hi non videntur adulterinam
monetam exercuisse, sed furtum publicac monetae
fecisse, quod ad peculatus crimen accedit.

§ 2.- Si quis ex metallis Caesarianis aurum
argentumve furatus fuerit, ex Edicto Divi Pii exilio
vel metallo, prout dignitas personae, punitur. is
autem, qui furanti sinum praebuit, perinde habetur,
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religious, and money cannot be buried, as is provided
by the Imperial Mandates,

§ 7.- But when any public property is stolen, it is
provided by the Constitutions of the Emperors Trajan
and Hadrian that the crime of peculation is
committed. This is the present practice.

5.- THE SAME; Rides, Book V.- The Divine
Severus and Antoninus stated in a Rescript addressed
to Cassius Festus that if the property of private
individuals deposited in a temple should be stolen, an
action for theft, and not one for sacrilege should be
brought.

6.- ULPIANUS; On the Duties of Proconsul, Book
VII.- The Proconsul should inflict the penalty for
sacrilege either with greater or less severity or
clemency, in accordance with the rank and condition
of the culprit, taking into consideration the time, as
well as his or her age and sex. I know that several
magistrates have sentenced persons guilty of
sacrilege to be thrown to wild beasts, others to be
burned alive, and still others to be hanged on a
gallows. The penalty, however, should be regulated
by having those thrown to wild beasts who, with an
armed band, have broken into a temple, and carried
away the gifts of the gods by night; but where a
person takes something of trifling value from a
temple, he should be punished by being sentenced to
the mines, or if he was born in a superior position, he
should be deported to an island.

§ 1.- Those who make public money, or stamp it
with a public die, and manufacture it for themselves
outside of the mint, or steal it after it has been
stamped, are not considered to have counterfeited it,
but as having committed a theft of the common coin
which resembles the crime of peculation.

§ 2.- If anyone should steal any gold or silver
belonging to the State, he shall, according to an Edict
of the Divine Pius, be punished with exile, or
sentenced to the mines according to his rank. Anyone
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le esta prohibido enterrar; mas el dinero no puede ser
enterrado, segun se dispone también en mandatos de
los Principes.

§ 7.- Mas también si uno substrajera alguna cosa de
bienes de una ciudad, se dispone en Constituciones
de los Divinos Principes Trajano y Adriano, que se
comete el delito de peculado; y este derecho obser-
vamos.

5.- EL MISMO; Reglas, libro V.- Los Divinos
Severo y Antonino respondieron por rescripto a
Cassio Festo, que si hubieren sido substraidas cosas
de particulares depositadas en un edificio sagrados
hay la accion de hurto, no la de sacrilegio.

6.- ULPIANO; Del Cargo de Proconsul, libro VII.-
El proconsul debera determinar con mas severidad, o
con mas clemencia, la pena del sacrilegio segun la
calidad de la persona, y segtin la Condicion del reo, y
el tiempo, la edad, y el sexo, y s¢ que muchos
condenaron a los sacrilegos a las fieras, que algunos
también los quemaron vivos que otros los ahorcaron.
Pero se ha de moderar la pena, de suerte que sean
echados a las fieras los que habiendo empleado
violencia quebrantaron un templo, y se llevaron de
noche los donativos hechos a Dios. Mas si alguno
quité de un templo durante el dia alguna pequefia
cosa, ha de ser castigado con la pena de las minas, o,
si hubiere nacido en mas honrada clase, ha de ser
deportado aunaisla.

§ 1.- Los que al trabajar en la moneda publica
acuflan independientemente para si moneda, con el
sello publico, o hurtan la acufiada, no se considera
que hicieron moneda falsa, sino que cometieron
hurto de moneda publica, lo que cae dentro del delito
de peculado.

§ 2.- Si alguno hubiere hurtado oro o plata de los
metales del César, es condenado en virtud de Edicto
del Divino Pio a destierro o a las minas, seglin la
dignidad de la persona. Mas el que al ladron le did
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atque si manifesti furti condemnatus esset, et
famosus efficitur. Qui autem aurum ex metallo
habuerit illicite et conflaverit, in quadruplum con-
demnatur.

7.- VENULEIUS SATURNINUS; libro 11, Iudi-
ciorum publicorum.- Peculatus crimen ante quin-
quennium admissum obici non oportet.

8.- IDEM; ex libro III, ludiciorum publicorum.-
Qui tabulam aeream legis formamve agrorum aut
quid aliud continentem refixerit vel quid inde
immutaverit, lege iulia peculatus tenetur.

§ 1.- Eadem lege tenetur, qui quid in tabulis
publicis deleverit vel induxerit.

9.- PAULUS; libro singulari de Iudiciis publicis.-
Sacrilegi capite puniuntur.

§ 1.- Sunt autem sacrilegi, qui publica sacra
compilaverunt. at qui privata sacra vel aediculas
incustoditas temptaverunt, amplius quam fures,
minus quam sacrilegi merentur. Quare quod sacrum
quodve admissum in sacrilegii crimen cadat,
diligenter considerandum est.

§ 2.- Labeo libro trigensimo octavo Posteriorum
peculatum definit pecuniaec publicaec aut sacrae
furtum non ab eo factum, cuius periculo fuit, et ideo
aedituum in his, quae ei tradita sunt, peculatum non
admittere.

§ 3.- Eodem capite inferius scribit non solum
pecuniam publicam, sed etiam privatam crimen
peculatus facere, si quis quod fisco debetur simulans
se fisci creditorem accepit, quamvis privatam
pecuniam abstulerit.
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who lends his stamp to a thief is considered to have
been convicted of manifest theft, and becomes
infamous. He who has unlawfully extracted gold
from a mine, and melted it, is condemned to
quadruple damages.

7.- VENULEIUS SATURNINUS; Public
Prosecutions, Book II.- The crime of peculation
cannot be prosecuted after the lapse of five years.

8.- THE SAME; Public Prosecutions, Book III -
Anyone who removes the brazen tablet of the law
containing the boundaries of fields or anything else,
or changes it in any way, is liable under the Julian
Law relating to Peculation.

§ 1.- He who erases anything from the public
registers, or inserts anything therein, is liable under
this law.

9.- PAULUS; On Public Prosecutions.- Persons
convicted of sacrilege shall be punished with death.

§ 1.- Persons guilty of sacrilege are such as purloin
sacred articles belonging to the public. Those who
appropriate sacred property belonging to persons, or
chapels which are unguarded, deserve a more severe
penalty than thieves, and a less severe one than
sacrilegious persons. Therefore, careful
consideration should be given to what is sacred, and
to any acts which may be included in the crime of
sacrilege.

§ 2.- Labeo, in the Thirty-eighth Book of his Last
Works, defines peculation to be the theft of public or
sacred money, not made by him at whose risk it was at
the time; and therefore the guardian of a temple, to
whom property of this kind has been entrusted, does
not commit peculation.

§ 3.- In the same chapter, lower down, he says that
not only the appropriation of public money, but also
that of money belonging to private individuals,
constitutes the offence of peculation, when anyone
receives funds due to the Treasury pretending that he
is the creditor of the latter; even though he may have
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escondrijo en los pliegues de su vestido, es con-
siderado lo mismo que si hubiese sido condenado por
hurto manifiesto, y se hace infame. Pero el que
ilicitamente tuviere oro de las minas, y lo hubiere
fundido, es condenado en el cuadruplo.

7.- VENULEYO SATURNINO; De los Juicios
publicos, libro II.- El delito de peculado, cometido
cinco afnos antes, no debe ser acriminado.

8.- EL MISMO; De los Juicios publicos, libro I1.-
El que hubiere arrancado una tabla de bronce que
contuviera una ley, o la forma de los campos, o
alguna otra cosa, o el que en ella hubiere alterado
algo, estd sujeto ala ley Julia sobre el peculado.

§ 1.- A la misma ley esta sujeto el que en tablas
publicas hubiere borrado o afiadido alguna cosa.

9.- PAULO:; De los Juicios publicos, libro unico.-
Los sacrilegos son condenados a pena capital.

§ 1.- Mas son sacrilegos los que robaron cosas
publicas sagradas; pero los que robaron cosas pri-
vadas sagradas, o capillas no custodiadas, merecen
mas pena que los ladrones, y menos que los sacri-
legos. Por lo cual, se ha de considerar con diligencia
qué cosa sea sagrada, o qué hecho caiga dentro del
delito de sacrilegio.

§ 2.- Labedn define asi el peculado en el libro
trigésimo octavo de los Posteriores: hurto de dinero
publico o sagrado no cometido por aquel a cuyo
riesgo estuvo; y por esto el guardian del templo no
comete peculado sobre las cosas que a ¢él se le
entregaron.

§ 3.- Mas abajo escribe en el mismo capitulo que
no solo el dinero publico, sino también el privado,
constituye el delito de peculado, si alguno recibi6 lo
que se le debe al fisco, simulando que ¢l es acreedor
del fisco, aunque haya quitado dinero privado.
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§ 4.- Is autem, qui pecuniam traiciendam suscepit
vel quilibet alius, ad cuius periculum pecunia per-
tinet, peculatum non committit.

§ 5.- Senatus iussit lege peculatus teneri eos, qui
iniussu eius, qui ei rei praeerit, tabularum publi-
carum inspiciendarum describendarumque potes-
tatem fecerint.

§ 6.- Eum, qui pecuniam publicam in usus aliquos
retinuerit nec erogaverit, hac lege teneri Labeo libro
trigensimo octavo posteriorum scripsit. Cum eo
autem, qui, cum provincia abiret, pecuniam, quae
penes se esset, ad aerarium professus retinuerit, non
esse residuae pecuniae actionem, quia eam privatus
fisco debeat, et ideo inter debitores eum ferri:
eamque ab eo is, qui hoc imperio utitur, exigeret, id
est pignus capiendo, corpus retinendo, multam
dicendo. sed eam quoque lex iulia residuorum post
annum residuam esse iussit.

10.- MARCIANUS; libro I, Iudiciorum publi-
corum.- Hac lege tenetur, qui in tabulis publicis
minorem pecuniam, quam quid venierit aut locaverit,
scripserit aliudve quid simile commiserit.

§ 1.- Divus Severus et Antoninus quendam claris-
simum iuvenem, cum inventus esset arculam in
templum ponere ibique hominem includere, qui post
clusum templum de arca exiret et de templo multa
subtraheret et se in arculam iterum referret, con-
victum in insulam deportaverunt.

11.- ULPTIANUS; libro LXVIII, ad Edictum.- Qui
perforaverit muros vel inde aliquid abstulerit, pecu-
latus actione tenetur.
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taken, as his own, money belonging to a private
person.

§ 4.- He, also, who receives money for the purpose
of transportation, or anyone else who assumes res-
ponsibility for money, does not commit peculation.

§ 5.- The Senate ordered that those should be liable
under the law against peculation who, without the
order of the official in charge, permitted the
examination and copying of public registers.

§ 6.- He, also, who retains any public money
destined for a certain use and does not employ it for
that purpose is liable under this law; so Labeo says in
the Thirty-eighth Book of his Last Works. Anyone
who, departing from the province where he has held
office, renders an account to the Treasury of the
money remaining in his hands, and holds it, is not
liable to an action to recover the balance, for the
reason that he is a private individual indebted to the
Treasury, and therefore should be classed among
debtors; and he who is invested with authority can
collect it from him, either by seizing his property,
arresting him, or imposing a fine; but the Julian Law
orders that, after the lapse of a year, this money shall
be classed as a balance due.

10.- MARCIANUS; Public Prosecutions, Book I.-
He is liable under this law who enters upon the public
registers a smaller amount than the proceeds of a sale

or a lease, or who commits any other offence of this
kind.

§ 1.- The Divine Severus and Antoninus, having
ascertained that a young man of very illustrious
lineage had a small chest placed in a temple, and,
after the temple was closed, emerged out of the chest
and stole many things belonging to the temple, and
afterwards again shut himself up in the chest,
deported him to an island, after his conviction.

11.- ULPIANUS; On the Edict, Book LXVIII.-
Anyone who perforates the wall of a temple, or steals
anything by this means, is liable to the action for
peculation.
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§ 4.- Mas el que se encargd de transportar dinero, u
otro cualquiera a cuyo riesgo esté¢ el dinero, no
comete peculado.

§ 5.- Mando el Senado, que estuvieran sujetos a la
ley sobre el peculado los que sin orden de aquel a
quien estuviere encomendada la cosa hubieren dado
facultad para inspeccionar y copiar tablas publicas.

§ 6.- Escribié Labedn en el libro trigésimo octavo
de los Posteriores, que esta sujeto a esta ley también
el que hubiere retenido dinero publico destinado a
algunos usos, y no lo hubiere invertido en ellos. Mas
contra el que al partir de una provincia hubiere
retenido dinero, que estuviese en su poder,
habiéndolo declarado al erario, no hay la accion por
dinero de residuos, porque lo debe al fisco un
particular, -y por esto es considerado entre los
deudores-, y lo exigira de ¢l el que tiene facultad para
ello, esto es, tomando prenda, reteniéndolo cor-
poralmente, o imponiéndole multa; pero también la
ley Juliarelativa a los residuos mando que este dinero
fuese residuo después de un afio.

10.- MARCIANO; De los Juicios publicos, libro
1- Esta sujeto a esta ley el que en tablas publicas
hubiere escrito menor cantidad de aquella en que
hubiere vendido o arrendado alguna cosa, o hubiere
hecho alguna otra cosa semejante.

§ 1.- El Divino Severo y Antonino deportaron a una
isla, estando convicto, a cierto joven muy escla-
recido, porque se hallé que depositoé en un templo un
arca, en la que encerraba a un hombre, el cual,
después de cerrado el templo, salia del arca y
substraia muchas cosas del templo, y se encerraba de
nuevo en el arca.

11.- ULPIANO; Comentarios al Edicto, libro
LXVIII.- El que hubiere perforado las murallas, o de
ellas hubiere quitado alguna cosa, estd sujeto a la
accion de peculado.
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12.- MARCELLUS; [libro XXV, Digestorum.-
Peculatus nequaquam committitur, si exigam ab eo
pecuniam, qui et mihi et fisco debet: non enim
pecunia fisci intercipitur, quae debitori eius aufertur,
scilicet quia manet debitor fisci nihilo minus.

13.- MODESTINUS; libro 1I, de Poenis.- Is, qui
praedam ab hostibus captam subripuit, lege pecu-
latus tenetur et in quadruplum damnatur.

14.- PAPINIANUS; libro XXXVI, Quaestionum.-
Publica iudicia peculatus et de residuis et repetun-
darum similiter adversus heredem exercentur, nec
immerito, cum in his quaestio principalis ablatae
pecuniae moveatur.

TIT. XIV

DE LEGE IULIA AMBITUS

1.- MODESTINUS; libro II, de Poenis.- Haec lex
in urbe hodie cessat, quia ad curam principis magis-
tratuum creatio pertinet, non ad populi favorem.

§ 1.- Quod si in municipio contra hanc legem
magistratum aut sacerdotium quis petierit, per
Senatusconsultum centum aureis cum infamia pu-
nitur.

§ 2.- Qua lege damnatus si alium convicerit, in
integrum restituitur, non tamen pecuniam recipit.

§ 3.- Ttem is, qui novum vectigal instituerit, ex
senatus consulto hac poena plectitur.

§ 4.- Et si qui reus vel accusator domum iudicis

DIGEST.- BOOK XLVIII: TITLE XIV

12.-MARCELLUS; Digest, Book XXV.-1am by no
means guilty of peculation if I collect money from
someone who is indebted to me as well as to the
Treasury; for the money which I receive from the
debtor of the Treasury is not misappropriated by me,
because he still remains indebted to the Treasury.

13.- MODESTINUS; On Punishments, Book II.-
He who steals booty taken from the enemy is liable
under the law relating to peculation, and shall be
sentenced to pay quadruple damages.

14.- PAPINIANUS; Questions, Book XXXVI.-
Public prosecutions for peculation, as well as those
for appropriating balances, and for extortion, can
also be brought against an heir; and this is not
unreasonable, as the principle question involved has
reference to the stolen money.

TITLE XIV

CONCERNING THE JULIAN LAW WITH
REFERENCE TO THE UNLAWFUL
SEEKING OF OFFICE

1.- MODESTINUS; On Punishments, Book II.-
This law is not at present in force at Rome, because
the creation of magistrates is part of the duty of the
Emperor, and does not depend upon the favor of the
people.

§ 1.- Ifanyone in a municipality should violate this
law by soliciting either a political or a sacerdotal
office, he is by a Decree of the Senate punished by a
fine of a hundred aurei, and infamy.

§ 2.- If anyone condemned under this law convicts
another, he shall be entirely restored to his rights, but
his money will not be returned.

§ 3.- Likewise, he who establishes a new tax is

liable to this penalty by the Decree of the Senate.

§ 4.- If either an accused person, or an accuser,
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12.- MARCELO; Digesto, libro XXV.- No se
comete de ningiin modo peculado, si yo exigiera
dinero al que me lo debe a mi y al fisco; porque no se
le quita al fisco el dinero, que se le quita a un deudor
suyo, a saber, porque, c¢llo no obstante, permanece
siendo deudor del fisco.

13.- MODESTINO; De las Penas, libro II.- El que
substrajo la presa tomada a los enemigos, esta sujeto
a la ley sobre el peculado, y es condenado al
cuadruplo.

14.- PAPINIANO; Cuestiones, libro XXXVI.- Las
acciones publicas relativas a peculado, a residuos, y a
concusiones, se ejercitan del mismo modo contra el
heredero; y no sin razon, porque en ellas se promueve
la cuestion principal del dinero quitado.

TITULO XIV

DE LA LEY JULIA SOBRE LA PRETENSION
DE CARGOS POR INTRIGA
O SOBORNO

1.- MODESTINO; De las Penas, libro II.- Estaley
deja de tener hoy aplicaciéon en Roma, porque la
creacion de los magistrados pertenece al cuidado del
Principe, no al favor del pueblo.

§ 1.- Mas si en un municipio hubiere alguien pedido
contra esta ley magistratura o sacerdocio es casti-
gado por un Senadoconsulto con la multa de cien
4ureosy con la infamia.

§ 2.- El condenado por esta ley, si hubiere dejado
convicto a otro, es restituido por entero, pero no
recobra el dinero.

§ 3.- Asimismo, el que hubiere establecido un
nuevo tributo es castigado con esta pena en virtud de

un Senadoconsulto.

§ 4.- Y si algun reo, o acusador, entrara en la casa
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ingrediatur, per legem iuliam iudiciariam in legem
ambitus committit, id est aureorum centum fisco
inferre iubetur.

TIT. XV

DE LEGE FAVIA DE PLAGIARIIS

1.- ULPIANUS; libro 1, Regularum.- Si liberum
hominem emptor sciens emerit, capitale crimen
adversus eum ex lege Favia de plagio nascitur, quo
venditor quoque fit obnoxius, si sciens liberum esse
vendiderit.

2.- IDEM; libro IX, de officio Proconsulis.-
Sciendum est legem Faviam ad eos non pertinere,
qui, cum absentes servos haberent, eos vendiderunt:
aliud est enim abesse, aliud in fuga esse.

§ 1.- Item non pertinere ad eum, qui mandavit
servum fugitivum persequendum et distrahendum:
nec enim fugam vendidit.

§ 2.- Amplius dicendum est et si quis Titio
mandaverit servum fugitivum adprehendendum, ut,
si adprehendisset, eum emptum haberet, cessare
Senatusconsultum.

§ 3.- Hoc autem Senatusconsulto domini quoque
continentur, qui fugam servorum suorum vendi-
derunt.

3.- MARCIANUS; Ilibro I, Iudiciorum publi-
corum.- Legis Faviae crimine suppressi mancipii
bona fide possessor non tenetur, id est qui ignorabat
servum alienum, et qui voluntate domini putabat id
eum agere. Et ita de bona fide possessore ipsa lex
scripta est: nam adicitur. Si sciens dolo malo hoc
fecerit et saepissime a Principibus Severo et
Antonino constitutum est, ne bonae fidei possessores
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enters the house of his judge, he commits an unlawful
act according to the Julian Law relating to Judges;
that s to say, he will be ordered to pay a hundred aurei
to the Treasury.

TITLE XV

CONCERNING THE FAVIAN LAW WITH
REFERENCE TO KIDNAPPERS

1.- ULPIANUS; Rules, Book I.- Anyone who
knowingly purchases a freeman incurs liability for a
capital offence under the Favian Law against
kidnapping; and the vendor also can be prosecuted
under it if he sold the man being aware that he was
free.

2.- THE SAME; On the Duties of Proconsul, Book
LX - It must be remembered that the Favian Law does
not relate to those who, having in their hands absent
slaves, sell them; for it is one thing to be absent, and
another to be in flight.

§ 1.- Again, it does not apply to a person who has
ordered his fugitive slave to be pursued and sold; for
he did not sell a fugitive slave.

§ 2.- It can further be said that if anyone orders
Titius to arrest a fugitive slave, and, if he should do
so0, to hold him as purchased, the Decree of the Senate
doesnot apply.

§ 3.- Masters who have sold their slaves when in
flight are also liable under this Decree of the Senate.

3.- MARCIANUS; Public Prosecutions, Book I.-
A bona fide possessor is not liable to the penalty
imposed by the Favian Law for having wrongfully
withheld a slave; that is to say, if he did not know that
the slave belonged to another, or if he thought that he
acted with the consent of his master. And the law
itself is framed in this way with reference to a bona
fide possessor, for there is added, "If he did this
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del juez, incurre por la ley Julia judiciaria en la ley
sobre la pretension de cargos por intriga o soborno,
esto es, se le manda que pague cien aureos al fisco.

TITULO XV

DE LA LEY FAVIA RELATIVA A LOS
PLAGIARIOS

1.- ULPIANO; Reglas, libro 1.- Si el comprador
hubiere comprado a sabiendas un hombre libre, nace
contra ¢l la acusacion de delito capital en virtud de la
ley Favia sobre el plagio; a la cual queda sujeto
también el vendedor, si a sabiendas de que es libre lo
hubiere vendido.

2.-ELMISMO; Del Cargo de Proconsul, libro IX.-
Se ha de saber, que la ley Favia no se refiere a los que
teniendo esclavos ausentes los vendieron; porque
unacosa es estar ausente, y otra estar fugitivo.

§ L.- Tampoco es aplicable al que mando perseguir
y vender un esclavo fugitivo; porque no lo vendid
fugitivo.

§ 2.- Ademas se ha de decir, que si alguno le
hubiere mandado a Ticio que cogiera a un esclavo
fugitivo, de suerte que, si lo hubiese cogido, lo
tuviera como comprado, deja de tener lugar el
Senadoconsulto.

§ 3.- Mas en este Senadoconsulto estan com-
prendidos también los duefios, que vendieron sus
esclavos fugitivos.

3.- MARCIANO:; De los Juicios publicos, libro I.-
No es responsable del delito de la ley Favia por
privacion de esclavo el poseedor de buena fe, esto es,
el que ignoraba que el esclavo era de otro, y el que
creia que aquél hacia esto con la voluntad de su
seflor; y asi fue escrita la misma ley respecto al
poseedor de buena fe; porque se afade; «si a
sabiendas hubiere hecho esto con dolo maloy»; y
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hac lege teneantur.

§ 1.- Illud non est omittendum, quod exemplo legis
aquiliae, si is, propter quem quis in Faviam
commisit, decesserit, adhuc accusatio et poena legis
Faviae superest, ut et Divus Severus et Antoninus
rescripserunt.

4.- GAIUS; libro XXII, ad Edictum provinciale.-
Lege Favia tenetur, qui sciens liberum hominem
donaverit vel in dotem dederit. Item qui ex earum qua
causa sciens liberum esse acceperit, in eadem causa
haberi debeat, qua venditor et emptor habetur. Idem
et si pro eo res permutata fuerit.

5.- MODESTINUS; libro XVII, Responsorum
respondit.- Eum, qui fugitivum alienum suscepisse et
celasse doceatur, ex eo, quod proprietatis
quaestionem referret, crimen, si probetur, evitare
minime posse.

6.- CALLISTRATUS; libro VI, de Cognitionibus.-
Non statim plagiarium esse, qui furti crimine ob
servos alienos interceptos tenetur, Divus Hadrianus
in haec verba rescripsit: Servos alienos qui
sollicitaverit aut interceperit, crimine plagii, quod illi
intenditur, teneatur nec ne, facit quaestionem; et ideo
non me consuli de eare oportet, sed quod verissimum
in re praesenti cognoscitur, sequi iudicem oportet.
Plane autem scire debet posse aliquem furti crimine
ob servos alienos interceptos teneri nec idcirco
tamen statim plagiarium esse existimari.

§ 1.- Idem Princeps de eadem re in haec verba
rescripsit: Apud quem unus aut alter fuerit fugitivus
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knowingly and fraudulently." It has very frequently
been decided by the Emperors Severus and
Antoninus that bona fide possessors are not liable
under this law.

§ 1.- It should not be forgotten that, as under the
Aquilian Law, if the person on whose account the
Favian Law was violated should die, the accusation
and the penalty prescribed by the Favian Law will
continue to exist, as the Divine Severus and
Antoninus stated in a Rescript.

4.- GAIUS; On the Provincial Edict, Book XXII.-
He is liable under the Favian Law who either donates,
or gives by way of dowry, a man whom he knows to
be free; likewise, anyone who, knowing a man to be
free, accepts him under such circumstances, should
be included in the same class to which a vendor and a
purchaser belong. The same rule will apply where
property is given in exchange for such aman.

5.- MODESTINUS; Opinions, Book XVII.- Gave it
as his opinion that he who is alleged to have received
a fugitive slave belonging to another, and to have
concealed him, even if he asserts that he is his
property, can, by no means, escape the penalty, if he
is proved to be guilty.

6.- CALLISTRATUS; On Judicial Inquiries, Book
VI.- He does not forthwith become a kidnapper who
is guilty of theft, on the ground of withholding slaves
belonging to another, for the Divine Hadrian stated in
a Rescript: "He who has solicited or appropriated the
slaves of another givesrise to the question whether he
is, or is not liable for the crime of kidnapping, of
which he is accused; and therefore it is not necessary
to consult me on this point. The judge, however, in a
case of this kind must decide what he knows to be
perfectly true, for it is evident that he must be aware
that a person can be guilty of the crime of theft with
reference to slaves taken from others, and not
necessarily for that reason, be considered guilty of
kidnapping."

§ 1.- The same Emperor stated in a Rescript with
reference to the same matter: "Where one or more
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muchisimas veces se determind por los Principes
Severo y Antonino, que no se comprendieran en esta
ley los poseedores de buena fe.

§ 1.- No se ha de omitir, que a ejemplo de la ley
Aquilia, si hubiere fallecido aquel por el cual uno
incurri6 en la ley Favia, subsisten todavia la
acusacion y la pena de la ley Favia, como res-
pondieron por rescripto el Divino Severo y
Antonino.

4.- GAYO; Comentarios al Edicto provincial,
libro XXII.- Esta sujeto a la ley Favia el que a
sabiendas hubiere donado, o dado en dote, un
hombre libre. Asimismo, el que sabiendo que es libre
lo hubiere recibido por alguna causa de estas debe ser
considerado en la misma condicion en que son
considerados el vendedor y el comprador. Lo mismo
también si por ¢l se hubiere permutado alguna cosa.

5.- MODESTINO respondio, Respuestas, libro
XVII.- El que se probare que acogi6é y oculté a un
esclavo ajeno, por cuanto se referiria a la cuestion de
propiedad, no puede en manera ninguna evitar, si se
probara, la acusacion.

6.- CALISTRATO; De las Jurisdicciones, libro
VI.- El Divino Adriano resolvio por rescripto en estos
términos, que no es inmediatamente plagiario el que
esta sujeto a la acusacion de hurto por haberse
apropiado esclavos ajenos: El que hubiere solicitado
o retenido esclavos ajenos, da origen a la cuestion de
si es 0 no responsable del delito de plagio, que se le
imputa; y por esto no se me debe consultar sobre el
particular, sino que segtin lo que se ve que es muy
cierto en el caso presente, se debe recurrir al juez.
Mas ciertamente que éste debe saber que puede uno
ser responsable del delito de hurto por haberse
apropiado esclavos ajenos, y no estimarse, sin
embargo, por ello que es desde luego plagiario.

§ 1.- El mismo Principe respondi6 por rescripto
sobre el mismo punto en estos términos: Nadie dird
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inventus, qui operas suas locaverint ut pascerentur, et
utique si idem antea apud alios opus fecerint, hunc
suppressorem non iure quis dixerit.

§ 2.- Lege Favia cavetur, ut liber, qui hominem
ingenuum vel libertinum invitum celaverit
invinctum habuerit emerit sciens dolo malo quive in
earum qua re socius erit, quique servo alieno
servaeve persuaserit, ut a domino dominave fugiat,
vel eum eamve invito vel insciente domino
dominave celaverit, invinctum habuerit emerit
sciens dolo malo quive in ea re socius erit, eius poena
teneatur.

7.- HERMOGENIANUS; libro VI, iuris Epito-
marum.- Poena pecuniaria statuta lege fabia in usu
esse desiit: nam in hoc crimine detecti pro delicti
modo coercentur et plerumque in metallum dam-
nantur.

TIT. XVI

AD SENATUSCONSULTUM TURPILLIANUM,
ET DE ABOLITIONIBUS CRIMINUM

1.- MARCIANUS; libro singulari ad Senatus-
consultum Turpillianum.- Accusatorum temeritas
tribus modis detegitur et tribus poenis subicitur: aut
enim calumniantur aut praevaricantur aut
tergiversantur.

§ 1.- Calumniari est falsa crimina intendere,
praevaricari vera crimina abscondere, tergiversari in
universum ab accusatione desistere.

§ 2.- Calumniatoribus poena lege remmia
irrogatur.
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fugitive slaves is found in the possession of anyone
who has hired their services in consideration of their
maintenance, and the said slaves had previously
performed labor for others, no one can properly say
that the above-mentioned' person has appropriated
them."

§ 2.- It is provided by the Favian Law that: "A
freeman who conceals one who is freeborn or a
freedman, against his will; or has kept him in fetters,
and has knowingly and fraudulently purchased him;
or has been associated with anyone in a transaction of
this kind; or has persuaded the male or female slave
of another to run away from his or her master or
mistress; or has concealed such a slave without the
knowledge or consent of his or her master or
mistress; or has kept him or her chained; or
knowingly and fraudulently has purchased the slave,
or has been implicated in any of these crimes, shall
suffer the penalty of the law."

7.- HERMOGENIANUS; Epitomes of Law, Book
V.- The pecuniary penalty prescribed by the Favian
Law has now ceased to be imposed; for those who are
convicted of this crime are punished in proportion to
its gravity, and are usually sentenced to the mines.

TITLE XVI

CONCERNING THE TURPILLIAN DECREE OF
THE SENATE AND THE DISMISSAL OF
CHARGES

1.- MARCIANUS; On the Turpillian Decree of the
Senate.- The recklessness of accusers is detected in
three ways, and is punished by three penalties; for
they either calumniate, prevaricate, or withdraw.

§ 1.- To calumniate is to bring false accusations. To
prevaricate is to conceal true crimes. To withdraw is
to entirely abandon a charge.

§ 2.- Punishment is inflicted upon calumniators by
the Remmian Law.
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con derecho, que es ocultador aquel en cuyo poder
hubieren sido encontrados alguno que otro esclavos
fugitivos, que hubieren arrendado sus servicios para
ser alimentados, y menos si los mismos hubieren
prestado antes sus servicios a otros.

§ 2.- Sedispone en la ley Favia, que el hombre libre
que hubiere ocultado a un hombre ingenuo, o a un
libertino contra su voluntad, o lo hubiere tenido
atado, o a sabiendas lo hubiere comprado con dolo
malo, o el que fuere complice en alguna de estas
cosas, o el que a un esclavo o a una esclava de otro le
hubiere persuadido a que huya de su duefio o duefia, o
el que hubiere ocultado a él o a ella contra la voluntad
de su duefio o dueia o ignorandolo éstos, o lo hubiere
tenido atado, o a sabiendas lo hubiere comprado con
dolo malo, o el que fuere complice en este asunto,
esté sujeto ala pena de esta ley.

7.- HERMOGENIANO; Epitome del Derecho,
libro VI.- La pena pecuniaria establecida en la ley
Favia dejo de estar en uso; porque los que fueron
descubiertos en este delito son castigados segun la
gravedad del delito, y las mas de las veces son
condenados a las minas.

TITULO XVI

SOBRE EL SENADOCONSULTO TURPILIANO,
Y DE LAS ABOLICIONES DE LAS
ACUSACIONES CRIMINALES

1.- MARCIANO; Comentarios al Senadoconsulto
Turpiliano, libro unico.- De tres modos se descubre
la temeridad de los acusadores, y se sujeta a tres
penas; porque o calumnian, o prevarican o tergi-
versan.

§ L- Calumniar es imputar falsos delitos; pre-
varicar, ocultar verdaderos delitos; tergiversar,
desistir por completo de la acusacion.

§ 2.- A los calumniadores se les irroga pena por la
ley Remmia.
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§ 3.- Sed non utique qui non probat quod intendit
protinus calumniari videtur: nam eius rei inquisitio
arbitrio cognoscentis committitur, qui reo absoluto
de accusatoris incipit consilio quaerere, qua mente
ductus ad accusationem processit, et si quidem
iustum eius errorem reppererit, absolvit eum, si vero
in evidenti calumnia eum deprehenderit, legitimam
poenam ei irrogat.

§ 4.- Quorum alterutrum ipsis verbis pro-
nuntiationis manifestatur. Nam si quidem ita pro-
nuntiaverit "non probasti", pepercit ei: sin autem
pronuntiavit "calumniatus es", condemnavit eum. Et
quamvis nihil de poena subiecerit, tamen legis
potestas adversus eum exercebitur nam, ut
Papinianus respondit, facti quidem quaestio in
arbitrio est iudicantis, poenae vero persecutio non
eius voluntati mandatur, sed legis auctoritati
reservatur.

§ 5.- Quaeri possit, si ita fuerit interlocutus: Lucius
Titius temere accusasse videtur, an calumniatorem
pronuntiasse videatur. Et Papinianus temeritatem
facilitatis veniam continere et inconsultum calorem
calumniae vitio carere et ob id hunc nullam poenam
subire oportere.

§ 6.- Praevaricatorem eum esse ostendimus, qui
colludit cum reo et translaticie munere accusandi
defungitur, eo quod proprias quidem probationes
dissimularet, falsas vero rei excusationes admitteret.

§ 7.- Si quis autem ab accusatione citra aboli-
tionem destiterit, punitur.

§ 8.- Abolitio privatim a Praesidibus postulari ac
impetrari solet, item pro tribunali, non de plano nec
Praesens hanc cognitionem alteri demandare potest.

DIGEST.- BOOK XLVIII: TITLE XVI

§ 3.- He who does not prove what he alleges is not
immediately considered to be a calumniator, for the
investigation of the offence is left to the judge, having
jurisdiction of the case; who, if the defendant is
acquitted, begins to inquire into the intention of the
accuser, and why he was induced to bring the
accusation; and if he finds this was due to a just
mistake, he must discharge him. If, however, he
should ascertain that he evidently has been guilty of
calumny, he must inflict upon him the penalty of the
law.

§ 4.- The decision of either of these points is
disclosed by the words of the judgment. For if it is as
follows, "You have not proved your allegations," he
spares the defendant; but ffhe says, "You are guilty of
calumny," he condemns him; and even though he
may add nothing with reference to the penalty, still
the power of the law will be enforced against him. For
(as Papinianus held), the question of fact depends
upon the discretion of the court, but the infliction of
the punishment is not left to his will, but is reserved
for the authority of the law.

§ 5.- It may be asked, if the judge should make the
following statement, "Lucius Titius appears to have
brought a rash accusation," should he be considered
to have pronounced him a calumniator? Papinianus
says that rashness affords a ground for pardon, and
that unrestrained anger lacks the vice of calumny, and
on this account no penalty need be incurred.

§ 6.- We have shown him to be a prevaricator who
is in collusion with the defendant, and who
relinquishes his post as accuser, in order that he may
conceal his evidence, and permit the false excuses of
the defendant to be advanced.

§ 7.- If, however, anyone desists from prosecuting
the accusation without having it dismissed, he is
punished.

§ 8.- The dismissal of a case is usually asked for,
and granted by the Governors of provinces. The
application for it is made to the magistrate while
presiding in court, and not elsewhere; and if he is
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§ 3.- Pero ciertamente que no se considera que
desde luego calumnia el que no prueba lo que imputa;
porque la investigacion de esto esta encomendada al
arbitrio del que conoce, el cual habiendo absuelto al
reo comienza a investigar respecto al designio del
acusador por qué intencidon movido procedid a la
acusacion; y si verdaderamente hallare justificado su
error, lo absuelve, y si lo hallare en evidente
calumnia, le impone la pena legitima.

§ 4.- Una u otra de estas dos cosas se expresa en las
mismas palabras del fallo; porque si ciertamente
hubiere fallado asi: «no probaste», le perdond; mas si
fallo: «calumniaste», lo condené. Y aunque nada
hubiere afiadido respecto a la pena, se aplicara, sin
embargo, contra ¢l la autoridad de la ley; porque,
como respondié Papiniano, la cuestion de hecho esta
ciertamente al arbitrio del juzgador, pero la
aplicacion de la pena no esta encomendada a la
voluntad de éste, sino reservada a la autoridad de la
ley.

§ 5.- Si hubiere declarado asi: «parece que Lucio
Ticio acusé temerariamentey, se podria preguntar si
se considera que lo declar6 calumniador. Y
Papiniano dice, que la temeridad tiene el perdén de la
facilidad, y que el inconsiderado acaloramiento
carece del vicio de la calumnia, y que por ello no debe
éste suftir pena alguna.

§ 6.- Hemos demostrado que es prevericador el que
hace colusion con el reo, y desempeifia descuida-
damente el cargo de acusador, disimulando
ciertamente sus propias pruebas, y admitiendo las
falsas excusas del reo.

§ 7.- Mas si alguno hubiere desistido de la
acusacion sin abolicion, es castigado.

§ 8.- La abolicion suele ser pedida e impetrada
privadamente de los Presidentes; asimismo ante el
tribunal, no fuera de él; y el Presidente no puede
encomendar a otro este conocimiento.
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§ 9.- Si plura crimina idem eidem intulit, sin-
gulorum debet abolitionem petere, alioquin prout
quid admiserit, eius nomine Senatusconsulti poenam
patietur.

§ 10.- Accusationem is intulit, qui praescriptione
summoveri poterat, ut quilibet adulterii masculo post
quinque annos continuos ex die commissi adulterii
vel feminae post sex menses utiles ex die divortii: an,
si destiterit, hoc Senatusconsulto plecti debet, belle
dubitatur. Movit, quod paene nulla erit accusatio,
quam temporis spatium aut personae vitium
omnimodo removeret reoque securitatem timoris ac
periculi promitteret. Contra movet, quod qualis-
cumque accusatio illata cognoscentis auctoritate,
non accusantis voluntate aboleri debet maioreque
odio dignus existimaretur, qui temere ad tam
improbam accusationem processisset.

Ergo verius est eum quoque de quo loquimur in
Senatus consultum incidere oportere. Adquin
Papinianus respondit mulierem, quae idcirco ad falsi
accusationem non admitteretur, quod suam
suorumve iniuriam non persequeretur, desistentem
Senatusconsulto Turpilliano non plecti. Num ergo et
in ceteris idem responsurus sit? Quid enim interest,
propter sexus infirmitatem an propter status
turpitudinem temporisve finem ad accusationem
aliquam non admittatur? Multoque magis excludendi
sunt, quod mulieris quidem accusatio vel propter
proprium eius dolorem effectum habere potuit,
illorum vero accusatio voce dumtaxat tenus
intervenit. Atquin idem alias scribit non posse
aliquem duos eodem tempore adulterii accusare,
marem et feminam, et tamen, si utrique simul
denuntiaverit, in utriusque persona abolitionem eum
petere debere, ne in hoc senatus consulto incidat.
Quid porro refert, propter causas supra scriptas
accusatio non valuerit an propter numerum
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present he cannot leave the investigation to another.

§ 9.- If one person has accused the same individual
of several offences, he should apply for the dismissal
of each of them, otherwise he will suffer the penalty
prescribed by the Decree of the Senate for each
offence omitted.

§ 10.- He who brings an accusation which can be
barred by prescription, as, for instance, that of
adultery, when five continuous years have elapsed
since its commission by the man, or after six
available months from the day of the divorce, in case
of the woman; can there be any doubt whatever that,
if he desists, he should be punished under this Decree
of the Senate? A difficulty arises here for the reason
that this accusation almost becomes of no effect
when a period of time, or some defect in the person
exists, which will render the defendant secure from
fear and danger. On the other hand, when an
accusation has once been brought, it cannot be
dismissed at the wish of the accuser, but this must be
done by the authority of the magistrate having
cognizance of the case, and he is considered to be
more worthy of odium who rashly brings such a
disgraceful charge.

Therefore, the better opinion is that he, also, of
whom we spoke, should come within the terms of the
Decree of the Senate. Papinianus, however, gives it
as his opinion that if a woman who was not
competent to bring an accusation of forgery, because
she was not prosecuting an injury inflicted upon
herself, or her family, should desist, she ought not be
punished under the Turpillian Decree of the Senate.
Would he have given the same opinion in other
cases? For what difference does it make if an
accusation is not permitted to be brought on account
of the weakness of sex; the baseness of one's
condition; or the lapse of time ? There is much more
reason that persons should be exempt from
punishment under such circumstances, because the
accusation of the woman can at least be effective on
account of her own injury, while the accusation of the
others is nothing but the sound of a voice. However,
the same authority has stated elsewhere that no one
can accuse both persons, that is the man and the
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§ 9.- Siuno dirigié muchas acusaciones contra uno
mismo, debe pedir la abolicion de cada una, pues de
otra suerte sufrira la pena del Senadoconsulto por
razén de la falta que hubiere cometido.

§ 10.- Interpuso acusacion uno que podia ser
rechazado con la prescripcion, por ejemplo, el que la
interpuso de adulterio contra el marido después de
cinco anos continuos desde el dia en que se cometid
el adulterio, o contra la mujer después de seis meses
utiles desde el dia del divorcio; con razon se duda si
debera ser castigado por este Senadoconsulto, si
hubiere desistido. Mueve a ello, que casi sera nula la
acusacion, que en absoluto excluiria el transcurso del
tiempo o el vicio de la persona, y que prometeria al
reo seguridad contra su temor y peligro. Mueve en
sentido contrario, que interpuesta una acusacion
cualquiera debe ser abolida por la autoridad del que
conoce, no por voluntad del acusador; y se con-
sideraria digno de mayor odio el que temerariamente
hubiese procedido a formalizar tan improba
acusacion.

Luego es mas verdadero que también éste, de
quien hablamos, debe estar incurso en el
Senadoconsulto. Mas Papiniano respondio, que la
mujer, que no fuese admitida a la acusacion de
falsedad, porque no persiguiese injuria propia o de
los suyos, si desistiese, no es castigada por el
Senadoconsulto Turpiliano. ;(No habria de
responder, pues, lo mismo también respecto a los
demas? Porque ;qué importa que no sea admitida
una persona a alguna acusacidén por razén de la
debilidad del sexo, o por lo torpe de su estado, o por
la prescripcion del tiempo? Y con mucha mas razén
han de ser excluidos, porque ciertamente que la
acusacion de la mujer pudo tener efecto a lo menos
por razon de su propio dolor, pero la acusacion de
aquéllos medi6 solamente por simples voces. Mas
por otra parte escribe el mismo, que no puede uno
acusar de adulterio al mismo tiempo a dos, al marido
y a la mujer; y sin embargo, si simultineamente
hubiere denunciado a ambos, debe ¢l pedir la
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personarum non tenuerit? An haec intersint, plenam
habuerit aliquis accusandi facultatem, sed propter
personarum coniunctionem ab accusatione
summoveatur, an vero stricta ratione quibusdam
accusandi facultas non competat? Merito itaque
dicendum est omnes excepta muliere et minore nisi
abolitionem petierint, in hoc Senatusconsulto inci-
dere.

§ 11.- Suspecti tutoris accusatio pro tribunali
tantum examinari potest, et nullus alius de huiusmodi
quaestione quam Praeses pronuntiare potest: et
tamen qui ab ea destitit, Senatusconsulto non tenetur.

§ 12.- Ttem si dicat aliquis in Senatusconsultum
incidisse Turpillianum, Praesidis est super ea re
notio: et tamen contra desertorem Senatusconsulti
non intervenit coercitio: qui autem dicit quem in hoc
senatus consulto incidisse, accusator non est.

§ 13.- Incidit in hoc Senatusconsultum et qui
accusatorem summittit aut instigat, aut qui mandat
alicui et instruit eum ad accusationem capitalem
dando probationes, allegando accusationes: et
merito: nam diffidendo crimini quod movet et
eximendo se periculo calumniae vel desertionis
merito calumniantis et desistentis poenae subdi
debuit, nisi subornatus accusator probaverit crimen
quod intendere suscepit. Nec interest, per se man-
davit accusationem an per alium: verum hunc, qui
hoc ministerio usus est ad mandandam accu-
sationem, non ex verbis, sed ex sententia
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woman, of adultery at the same time; and still, if he
did accuse both of them simultaneously, he should
ask for the dismissal of the case against both, in order
to avoid becoming liable under this Decree of the
Senate. Moreover, what difference will it make if the
accusation should prove to be void, for the reasons
above mentioned, or if it could not stand on account
ofthe number accused? Or if there is some distinction
to be made where anyone has full power to bring an
accusation, but is prevented from doing so because of
the joinder of the two individuals; or he is not
qualified to accuse them according to the strict
construction of the law? Hence it is reasonable to
hold that all persons (with the exception of women
and minors), when they do not ask for a dismissal of
the case, will come within the scope of this Decree of
the Senate.

§ 11.- The accusation of a suspected guardian can
only be heard in open court, and no one but the
Governor of the province can render a decision in
such a case; and, nevertheless, anyone who desists
from prosecution will not incur the penalty of the
Decree of the Senate.

§ 12.- Likewise, where anyone is accused of
having incurred the penalty of the Turpillian Decree
of the Senate, it is the duty of the Governor of the
province to take cognizance of the matter; and the
penalty of the Decree of the Senate will not be
enforced against the party who abandons the charge,
for he who says that someone has incurred the
penalty of this Decree of the Senate is not an accuser.

§ 13.- He comes within the terms of this decree
who provides an accuser, or instigates, directs, or
induces anyone to bring a capital accusation, by
furnishing evidence, and by formulating charges.
This is reasonable, for by failing to prove the
accusation which he was instrumental in having
brought, and by attempting to free himself from the
danger of calumny by abandoning the case, he should
certainly be subjected to punishment for those
offences; unless the accuser, who had been suborned,
can prove the crime which he undertook to establish.
Nor does it make any difference whether he brought
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abolicion respecto a la persona de los dos para no
incurrir en este Senadoconsulto. ;Qué importa, en
efecto, que la acusacion no haya sido valida por las
susodichas causas, o que no haya prevalecido por
razén del nimero de las personas, o que mediando
estas circunstancias, alguien haya tenido plena
facultad para acusar, pero sea repelido de la
acusacion por razon de la conjuncidn de las personas,
0 que con estricta razon no les competa a algunos la
facultad de acusar? Asi, pues, con razon se ha de
decir, que todos, excepto la mujer y el menor, si no
hubieren pedido la abolicién, incurren en este
Senadoconsulto.

§ 11.- La acusacion de tutor sospechoso solamente
puede ser examinada ante el tribunal, y ningan otro,
sino el Presidente, puede fallar sobre tal cuestion; y
sin embargo, el que desistid de ella no esta sujeto al
Senadoconsulto.

§ 12.- Asimismo, si uno dijera que otro incurri6 en
el Senadoconsulto Turpiliano, corresponde al Presi-
dente el conocimiento de este asunto; y sin embargo,
no tiene lugar la pena del Senadoconsulto contra el
que lo deja desierto; mas el que dice que alguien
incurriod en este Senadoconsulto no es acusador.

§ 13.- Incurre en este Senadoconsulto también el
que procurd acusador, o lo instiga, o el que le da
comision a alguno, y lo instruye para una acusacion
capital, dandole pruebas o alegando acusaciones; y
con razon, porque dejando de asentir a la acusacion
criminal que promueve, y excusandose del peligro de
la calumnia o de la desercion, con razon debid quedar
sujeto a la pena del calumniador y del que desiste, a
no ser que el acusador sobornado hubiere probado el
delito, que tomd a su cargo imputar. Y no importa que
haya mandado la acusacion por si o por medio de
otro; pero respondié Papiniano, que el que para
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Senatusconsulti puniri Papinianus respondit.
Summissus enim accusator similiter eodem
Senatusconsulto plectitur, id est propter hoc solum
punitur, quod ministerium alieni timoris recepit.

§ 14.- Reus condemnatus provocavit, deinde
accusator destitit: an in hoc Senatusconsulto incidit?
Prope est, ut incidisse videatur, quia provocationis
remedio condemnationis extinguitur pronuntiatio.

2.- PAULUS; libro singulari de Poenis omnium
legum.- Qui destiterit, agere amplius et accusare
prohibetur.

3.-IDEM; libro I, Sententiarum.- Etin privatis et in
extraordinariis criminibus omnes calumniosi extra
ordinem pro qualitate admissi plectuntur.

4.- PAPINIANUS; Ilibro XV, Responsorum.-
Mulier, quae falsi crimen iniuriae propriae post
interpositam denuntiationem desistens omisit, ex
Senatus consulto Turpilliano teneri non videtur.

§ 1.- Post abolitionem idem crimen ab eodem in
eundem instaurari non potest.

5.- PAULUS; libro 1I, Responsorum.- Quaesitum
est, an is, qui libello Principi dato falsum se
obiecturum minatus est, si non obiecisset,
Turpilliano Senatus consulto tenetur. Paulus
respondit verbis Senatus consulti Turpilliani eum de
quo quaeritur non contineri.
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the charge himself, or directed it to be brought by
another. Papinianus gave it as his opinion that if it
was true that anyone had used means of this kind for
the bringing of an accusation, he should be punished,
not according to the letter, but according to the spirit
of the law; for the accuser who took the place of the
person who employed him is liable under the same
Decree of the Senate; that is to say, he is punished for
that alone which he did as the agent of another, who
himselfwas afraid to act.

§ 14.- A defendant who had been convicted,
appealed, and his accuser afterwards desisted; did he
come within the terms of the Decree of the Senate?
He seems to have very nearly done so, because by the
remedy of the appeal the decision of conviction was
extinguished.

2.- PAULUS; On the Penalties of All Laws.-
Anyone who desists from prosecuting a crime is
prevented from subsequently bringing an accusation.

3.- THE SAME; Sentences, Book I.- And even in
the cases of accusation for private and ordinary
breaches of the law, all calumniators are arbitrarily
punished in proportion to the gravity of the offences
committed.

4.- PAPINIANUS; Opinions, Book XV.- A woman
who institutes a prosecution for forgery, as an injury
to herself, and, having desisted, abandons it, is not
considered to have incurred the penalty of the
Turpillian Decree of the Senate.

§ 1.- After a case has been dismissed, the same
charge cannot again be brought by the same accuser
against the same defendant.

5.- PAULUS; Opinions, Book II.- Where a man
presented a petition to the Emperor and threatened to
bring an accusation for forgery, but did not do so, the
question arose whether he was liable to the penalty
imposed by the Turpillian Decree of the Senate?
Paulus answered that the party in question was not
included in the terms of the Turpillian Decree of the
Senate.
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mandar la acusacion utilizd este servicio, es casti-
gado no en virtud de la letra, sino del espiritu del
Senadoconsulto; porque el acusador procurado por
otro es igualmente castigado por el mismo Senado-
consulto, esto es, es castigado por esto solo, porque
acept6 el encargo de lo que otro tenia.

§ 14.- Un reo condenado apeld, y después desistio
el acusador; ¢ incurri6 acaso en este Senadoconsulto?
Es probable que se considere que incurrid, porque
con el remedio de la apelacion se extingue la
pronunciacion de la condenacion.

2.- PAULO; De las Penas de todas las leyes, libro
unico.- Al que hubiere desistido de litigar se le
prohibe volver a acusar.

3.- EL MISMO; Sentencias, libro I.- Asi en los
delitos privados, como en los extraordinarios, todos
los calumniadores son castigados extraordinaria-
mente segtin la calidad del delito.

4.- PAPINIANO; Respuestas, libro XV.- No se
considera que es responsable por virtud del Senado-
consulto Turpiliano la mujer que después de
interpuesta la denuncia prescindio, desistiendo de
ella, de laacusacion de falsedad de injuria propia.

§ 1.- Después de la aboliciéon no se puede renovar
por uno mismo la misma acusacion contra el mismo
individuo.

5.- PAULO; Respuestas, libro II.- Se pregunto,
[esta sujeto al Senadoconsulto Turpiliano el que en
libelo presentado al Principe amenazo que ¢l
acusaria de falsedad, si no hubiese acusado? Paulo
respondid, que este, de quien se trata, no estd
comprendido en la letra del Senadoconsulto
Turpiliano.
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6.- IDEM; libro I, Sententiarum.- Ab accusatione
destitit, qui cum adversario suo de compositione eius
criminis quod intendebat fuerit locutus.

§ 1.-Animo ab accusatione destitit, qui affectum et
animum accusandi deposuit.

§ 2.- Destitisse videtur, qui intra praefinitum
accusationis a Praeside tempus reum suum non
peregit.

§ 3.- Nuntiatores, qui per notoriam indicia produnt,
notoriis suis adsistere iubentur.

§ 4.- Calumniae causa puniuntur, qui in fraudem
alicuius librum vel testimonium aliudve quid
conquisisse vel scripsisse vel in iudicium protulisse
dicuntur.

7.- ULPIANUS; libro VIII, Disputationum.- Si
quis repetere velit crimen publica abolitione
interveniente, eo iure repetit, quo accusabat: neque
enim possunt praescriptiones ei obici, quae ante
reorum abolitionem non sunt obiectae; et ita Divus
Hadrianus rescripsit.

§ 1.- Si stellionatum quis obiecerit vel expilatae
hereditatis crimen et destitit, poenam Senatus-
consulti Turpilliani non subibit, nec si furti vel
iniuriarum: sed officio iudicis culpa eius coercebitur.

8.- PAPINIANUS; libro 11, de Adulteriis.- Abolitio
aut publice fit ob diem insignem aut publicam
gratulationem.

9.- MACER; libro II, Publicorum.- Vel ob rem
prospere gestam.

10.- PAPINIANUS; libro II, de Adulteriis.- Aut
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6.- THE SAME,; Sentences, Book I.- He has
desisted from the accusation who has spoken with his
adversary with reference to the disposal of the
criminal charge which he had attempted to prosecute.

§ 1.- He intentionally abandons an accusation who
renounces the desire and intention of bringing it.

§ 2.- He is held to have desisted, who does not
prosecute the defendant within the time prescribed
by the Governor to prove the charge.

§ 3.- Those who serve notice in writing of their
intention to prosecute are ordered to substantiate
their allegations by the production of the notices.

§ 4.- Those are punished for false accusations who,
for the purpose of injuring another, are alleged to
have searched for, written, or produced in court any
book or other evidence to his prejudice.

7.- ULPIANUS; Disputations, Book VIII.- If
anyone should wish to revive a criminal accusation
after it has been publicly dismissed, he can do so with
the same right which he had when he first brought it;
for prescriptions cannot legally be pleaded against
him which were not pleaded before the discharge of
the defendants. This the Divine Hadrian stated in a
Rescript.

§ 1.- Where anyone brings an accusation for
stellionatus, or for the crime of plundering an estate,
and then desists, he will not be subjected to the
penalty of the Turpillian Decree of the Senate, even if
theft or injury is involved, but his fault will be
punished by the judge.

8.- PAPINIANUS; On Adultery, Book II.- The
dismissal of a criminal case is either made publicly
on account of some memorable occasion, or because
of'some public rejoicing,

9.- MACER; Public Prosecutions, Book II.- Or by
reason of the fortunate result of some transaction,

10.- PAPINIANUS; On Adultery, Book II.- Or
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6.- EL MISMO; Sentencias, libro I.- Desistio de la
acusacion el que hubiere hablado con su adversario
sobre composicion del delito que se le imputaba.

§ L.- Desistid de la acusacion con el animo el que
depuso el deseo y el animo de acusar.

§ 2.- Se considera que desisti6 el que dentro del
tiempo prefijado para la acusacion por el Presidente
no hubiere llegado a la condenacion de sureo.

§ 3.- A los denunciantes que delatan por indicios
notorios se les manda probar sus indicios notorios.

§ 4- Son castigados por causa de calumnia los que
son acusados de haber buscado, escrito, o producido
en juicio en fraude de alguno un libro o un testi-
monio, o alguna otra cosa.

7.- ULPIANO; Disputas, libro VIII.- Si alguno
quisiera repetir la acusacidon mediando publica
abolicion, la repite con el mismo derecho con que
acusaba; porque igualmente tampoco se le pueden
oponer las prescripciones que no se le opusieron
antes de la abolicion de los reos; y asi lo resolvio por
rescripto el Divino Adriano.

§ 1.- Si alguno acusare de estelionato, o del delito
de herencia despojada, y desistio, no sufrird la pena
del Senadoconsulto Turpiliano, ni tampoco si de
hurto, o de injurias; pero su culpa sera castigada por
ministerio del juez.

8.- PAPINIANO:; De los Adulterios, libro II.- La
abolicion se hace, o publicamente por razoén de un dia
solemne, o de piblica congratulacion,

9.- MACER; De los Juicios publicos, libro II.- o
por razén de empresa prosperamente realizada,

10.- PAPINIANO:; De los Adulterios, libro II.- o
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privatim actore postulante. Tertio genere fit ex lege
abolitio accusatore mortuo vel ex iusta causa im-
pedito, quo minus accusare possit.

§ 1.- Abolitione autem publice facta non
retractabitur in iudicio repetendo de mariti iure.

§ 2.- Triginta dies repetendi rei Divus Traianus
utiles esse interpretatus est, ex die scilicet, quo feriae
finitae sunt; et Senatus censuit eas dies cedere,
quibus quisque reum suum repetere possit. Hoc
autem repetendi rei tempus non aliter cedit, quam si
accusator quoque potuit adire.

11.- IDEM; [libro singulari de Adulteriis.-
Quaerebatur, an hi, qui ab accusatione tempore
exclusi essent, in Senatusconsultum Turpillianum
inciderunt? Respondit non oportere dubitari
calumnia non puniri eos, qui praescriptione temporis
exclusi causam adulterii perferre non potuerunt.

12.- ULPIANUS; libro II, de Adulteriis.- Si
interveniente publica abolitione ex Senatusconsulto,
ut fieri adsolet, vel ob laetitiam aliquam vel honorem
domus divinae vel ex aliqua causa, ex qua Senatus
censuit abolitionem reorum fieri, nec intra dies
praestitutos reum repetierit dicendum est cessare
Turpillianum Senatusconsultum; nec enim videtur
desistere, qui exemptum reum non defert: eximitur
autem reorum abolitione interveniente.

13.- PAULUS; libro 111, de Adulteriis.- Destitisse
eum accipiemus, qui in totum animum agendi
deposuit, non qui distulitaccusationem.
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privately, at the request of the accuser. There is a third
kind of dismissal made in accordance with law, that
is, when the accuser dies, or is prevented by some
good reason from bringing the accusation.

§ 1.- When a dismissal is made in accordance with
apublic decree, the husband, in bringing the charge a
second time, will not forfeit any of his rights.

§ 2.- The Divine Hadrian stated that the thirty days
prescribed for reviving an accusation should be
understood to be available days, that is to say they
should be computed from the date on which the
festivals terminated. The Senate decreed that these
days began at the time when anyone could resume the
prosecution of the defendant. This time to revive the
case does not begin to run except where the accuser
can institute proceedings.

11.- THE SAME; On Adultery.- The question was
asked whether those who had been excluded from
bringing an accusation by lapse of time come within
the scope of the Turpillian Decree of the Senate. The
answer was that there is no doubt that persons who
are prevented by prescription from bringing a charge
ofadultery can be punished for calumny.

12.- ULPTANUS; On Adultery, Book II.- Where a
public dismissal of a criminal case has occurred
under the Decree of the Senate, as ordinarily
happens; or on account of some public rejoicing; or to
honor the Imperial House; or for some reason for.
which the Senate decreed that the defendants should
be discharged, and the accuser did not renew the
accusation within the prescribed time, it must be said
that the Turpillian Decree of the Senate does not
apply, for he is not held to desist who does not accuse
a person that is exempt from criminal liability. He,
however, becomes exempt from prosecution by the
discharge of the defendants.

13.- PAULUS; On Adultery, Book IIl.- We
understand a person to have desisted who has entirely
abandoned the intention of prosecuting, and not he
who has only postponed the accusation.
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privadamente, pidiéndolo el actor. Se hace por la ley
una tercera clase de abolicion, habiendo muerto el
acusador, o estando por justa causa impedido de
poder acusar.

§ L.- Mas hecha publicamente la abolicion, no se
volvera a tratar de la acusacion en juicio repitiéndola
con el derecho de marido.

§ 2.- El Divino Trajano declar6 que eran utiles los
treinta dias para volver a acusar al reo, por supuesto,
desde el dia en que finieron los feriados; y dispuso el
Senado que estos dias corrieran desde que cada cual
pudiera acusar a su reo. Mas este término para volver
a acusar al reo no corre sino si también el acusador
pudo comparecer.

11.- EL MISMO; De los Adulterios, libro unico.-
Se preguntaba, ;incurrieron en el Senadoconsulto
Turpiliano los que por el tiempo hubiesen sido
excluidos de la acusacion? Respondio, que no se
debia dudar que no eran castigados por calumnia los
que excluidos por la prescripcion del tiempo no
pudieron sostener la acusacion de adulterio.

12.- ULPIANO; De los Adulterios, libro II.- Si
mediando publica abolicion por virtud de un Senado-
consulto, como suele suceder, o por algin regocijo, o
en honor de la divina casa, o por alguna causa por la
que el Senado dispuso que se hiciera abolicion de los
reos, no hubiere uno vuelto a acusar al reo dentro del
término prefijado, se ha de decir, que deja de tener
lugar el Senadoconsulto Turpiliano; porque no se
considera que desiste el que no delata a reo que fue
eximido, y se exime mediando la abolicion de reos.

13.- PAULO; De los Adulterios, libro III.- Enten-
deremos que desistio el que por completo depuso su
animo de acusar, no el que difiri6 la acusacion.
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§ 1.- Sed qui permissu Imperatoris ab accusatione
destitit, impunitus est.

14.- ULPIANUS; libro VII, de officio Procon-
sulis.- Divus Hadrianus salvio caro proconsuli cretae
rescripsit tutorem, qui pupilli causa instituerat
accusationem, defuncto pupillo, cuius causa
accusare coeperat, non esse cogendum accusationem
implere.

15.- MACER; libro II, Publicorum.- In Senatus-
consultum Turpillianum incidunt, qui subiecissent
accusatores, aut subiecti postulassent nec pere-
gissent reos, aut aliter quam abolitione facta desti-
tissent: quique chirographum ob accusandum
dedissent pactionemve aliquam interposuissent. Hoc
autem verbum "nec peregissent" ad universos supra
scriptos pertinere dicendum est.

§ 1.- An ad eos, qui hodie de iudiciis publicis extra
ordinem cognoscunt, Senatusconsultum pertineat,
quaeritur. Sed iam hoc iure ex sacris Constitutionibus
utimur, ut pertineat ita ex singulis causis singulae
poenae irrogentur.

§ 2.- Eos, de quorum calumnia agi non permittitur,
si destiterint, non incidere in poenam huius
Senatusconsulti; Constitutionibus cavetur.

§ 3.- Si propter mortem rei accusator destiterit, non
potest hoc Senatus consulto teneri, quia morte rei
iudicium solvitur, nisi tale crimen fuit, cuius actio et
adversus heredes durat, veluti maiestatis. Idem in
accusatione repetundarum est, quia haec quoque
morte non solvitur.
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§ 1.- Anyone who, by permission of the Emperor,
desists from prosecuting a criminal charge, is not
liable to punishment.

14.- ULPIANUS; On the Duties of Proconsul,
Book VII.- The Divine Hadrian stated in a Rescript
addressed to Salvius Carus, Proconsul of Crete, that
where a guardian had filed an accusation in the name
of his ward, and the latter, in whose behalf he had
filed it, had died, he should not be compelled to
proceed with the accusation.

15.- MACER, Public Prosecutions, Book II -
Those come within the scope of the Turpillian Decree
of the Senate who substitute accusers in their places;
or who, having done so, bring the accusation without
prosecuting the defendants; or desist from the
prosecution in some other manner than by the
dismissal of the case, as well as such as have filed
some written document, or have entered into some
agreement for the purpose of accusing another. It
must be said that these words, "Bring the accusation
without prosecuting the defendants," are applicable
to all the persons above mentioned.

§ 1.- The question arises whether the Decree of the
Senate applies to those who, at present, have
extraordinary jurisdiction of public offences. The
present law, based upon the Imperial Constitutions, is
that it does apply; hence each penalty will be imposed
in each individual case.

§ 2.- If those who are not permitted to bring an
accusation for calumny desist, they will not be liable
to the penalty of this Decree of the Senate. This has
been provided by the Constitutions.

§ 3.- If, on account of the death of the defendant,
the accuser should desist, he cannot be held liable
under this Decree of the Senate; because the
prosecution is extinguished by the death of the
accused, unless the crime is such that its prosecution
can be continued against the heirs, as, for instance,
that of high treason. The same rule applies where an
accusation is brought for extortion, because this also
isnot extinguished by death.
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§ 1.- Pero el que con permiso del Emperador
desistio de la acusacion queda impune.

14.- ULPIANO; Del Cargo de Proconsul, libro
VII.- El Divino Adriano respondi6é por rescripto a
Salvio Caro, Proconsul de Creta, que el tutor, que por
causa del pupilo habia entablado acusacion, no debia
ser obligado a llevar a término la acusacion,
habiendo fallecido el pupilo, por cuya causa habia
comenzado a acusar.

15.- MACER; De los Juicios publicos, libro II.-
Incurren en el Senadoconsulto Turpiliano los que
hubiesen puesto a otros como acusadores, o los que
puestos por otros hubiesen acusado, y no hubiesen
llegado a la condenacion de los reos, o hubiesen
desistido de otro modo que habiéndose hecho
abolicion, y los que porque se acuse hubiesen dado
un quirdgrafo, o interpuesto algin pacto. Mas estas
palabras: «y no hubiesen llegado a la condenaciony
se ha de decir que se refieren a todos los antes dichos.

§ L.- Se pregunta, si el Senadoconsulto se refiere a
los que hoy conocen extraordinariamente de los
juicios publicos. Pero ya en virtud de sacras
Constituciones observamos el derecho de que se
refiera; y asi por cada causa se impone pena par-
ticular.

§ 2.- Se dispone en las Constituciones, que no
incurren en la pena de este Senadoconsulto aquellos
por la calumnia de los que no se permite ejercitar
accion, si hubieren desistido.

§ 3.- Si el acusador hubiere desistido por falle-
cimiento del reo, no puede estar sujeto a este Senado-
consulto, porque el juicio se disuelve con la muerte
del reo, a no ser que el delito haya sido tal, que su
accion subsista aun contra los herederos, como el de
lesa majestad. Lo mismo sucede también en la
acusacion de concusion, porque tampoco €sta se
extingue con la muerte.
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§ 4.- Ceterum si, postea quam accusator destitit,
reus decesserit, non ideo magis delictum accusatoris
relevatur. Nam eum qui semel destitit, si postea
accusare paratus sit, non esse audiendum, Severus et
Antoninus statuerunt.

§ 5.- Qui post inscriptionem ante litem contestatam
anno vel biennio agere non potuerint variis
Praesidum occupationibus vel etiam civilium offi-
ciorum necessitatibus districti, in Senatusconsultum
non incident.

§ 6.- Quamquam prius reum quis detulerat, et si
post abolitionem, antequam reus repeteretur, alia
abolitio supervenerit: non ex superiore, sed ex se-
cunda abolitione dies triginta computantur.

16.- PAULUS; libro singulari de Adulteriis.-
Domitianus rescripsit, quod de feriis et abolendis reis
dicitur, non pertinere ad servos, qui accusati in
vinculis esse iubentur, ne iudicium finiatur.

17.- MODESTINUS; libro XVII, Responsorum.-
Lucius Titius Seium reum falsi fecit et priusquam
persequeretur, indulgentia reorum crimina abolita
sunt; quaero, si postea eum iterato reum non fecerit,
an in Turpillianum Senatusconsultum inciderit.
Herennius Modestinus respondit abolitionem
reorum, quae publice indulgetur, ad hoc genus
criminis non pertinere.

18.- PAPIRIUS TUSTUS; libro I, de Constitutio-
nibus.- Imperatores Antoninus et Verus Augusti [ulio
vero rescripserunt, cum satis diu litem traxisse
dicetur, invito adversario non posse eum abolitionem
accipere.
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§ 4.- Moreover, if the defendant should die after the
accuser has desisted from the prosecution, the
offence of the accuser will not, for this reason, be
lessened. For if he who has once desisted should
afterwards be ready to renew the accusation, Severus
and Antoninus have decreed that he shall not be
heard.

§ 5.- Those who, after having filed a written
accusation, have permitted one or two years to
elapse, for the reason that they could not prosecute on
account of their various occupations as Governors, or
because they were prevented by the requirements of
civil office, do not come within the terms of the
Decree of the Senate.

§ 6.- If anyone has accused a person in the first
place, and, after the case has been dismissed, but
before the defendant is again accused, a second
dismissal should occur, the thirty days should be
computed, not from the first, but from the second
dismissal of the case.

16.- PAULUS; On Adultery.- Domitian stated in a
Rescript that what is provided with reference to
festivals, and the discharge of defendants, does not
apply to slaves who, having been accused, are

ordered to be placed in chains until the case is
decided.

17.- MODESTINUS; Opinions, Book XVII.-
Lucius Titius accused Seius of forgery, and before he
prosecuted him, the accusations of all defendants
were dismissed by the indulgence of the Emperor. 1
ask, if the prosecution should not afterwards be
resumed whether the accuser would be subject to the
penalty of the Turpillian Decree of the Senate.
Herennius Modestinus answered that the discharge
of defendants, granted by public favor, does not
apply to this kind of crime.

18.- PAPIRIUS JUSTUS; On the Constitutions,
Book I.- The Emperors Antoninus and Verus stated in
a Rescript to Julius Verus that, as the case had been
continued for a considerable time, the latter could not
obtain its dismissal against the consent of his
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§ 4.- Mas si después que el acusador desistid
hubiere fallecido el reo, no por esto es dispensado el
delito del acusador; porque Severo y Antonino
determinaron, que una vez que aquél desistio no ha
de ser oido, si después estuviera dispuesto a acusar.

§ 5.- Los que después de la inscripcion no hubieren
podido litigar durante un afio o dos antes de con-
testado el litigio, por varias ocupaciones de los
Presidentes, o también por estar impedidos por obli-
gaciones de oficios civiles, no incurrirdn en el
Senadoconsulto.

§ 6.- Aun cuando alguno haya denunciado antes al
reo, aunque después de la abolicion y antes que el reo
fuese acusado de nuevo hubiere sobrevenido otra
abolicion, los treinta dias se computan no desde la
anterior, sino desde la segunda abolicion.

16.- PAULO; De los Adulterios, libro unico.-
Domiciano resolvid por rescripto, que lo que se dice
de los dias feriados y de la extincion de las acusa-
ciones de los reos no se refiere a los esclavos, que
habiendo sido acusados se manda que estén en
prisiones hasta que termine el juicio.

17.- MODESTINO; Respuestas, libro XVII.-
Lucio Ticio acusé a Seyo como reo de falsedad, y
antes que continuase la acusacion fueron abolidos los
delitos de los reos por indulto; pregunto, si no
habiéndolo acusado después otra vez como reo habra
incurrido en el Senadoconsulto Turpiliano. Herennio
Modestino respondi6é, que la abolicion de las
acusaciones de los reos, que se concede por indulto
publico, no se refiere a este género de delito.

18.- PAPIRIO JUSTO; De las Constituciones,
libro 1.- Los Emperadores Antonino y Vera,
Augustos, respondieron por rescripto a Julio Vero,
que cuando se dijese que el litigio dur6 largo tiempo
no podia el acusador obtener la abolicion contra la
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§ 1.- Item rescripserunt, nisi evidenter probetur
consentire adversarium, abolitionem non dari.

§ 2.- Ttem rescripserunt, cum in crimine capitali
abolitionem ut in re pecuniaria petitam esse diceret,
restaurandam esse nihilo minus cognitionem, ita ut,
si non probasset hoc quod proponeret, non impune
eum laturum.

TIT. XVII

DE REQUIRENDIS VEL ABSENTIBUS
DAMNANDIS

1.- MARCIANUS; libro II, Publicorum.- Divi
Severi et Antonini Magni Rescriptum est, ne quis
absens puniatur; et hoc iure utimur, ne absentes
damnentur: neque enim inaudita causa quemquam
damnari aequitatis ratio patitur.

§ 1.- Si autem gravius quis puniatur, puta in opus
metalli vel similem poenam sive capitalem: hoc casu
non est irroganda in absentem poena, sed absens
requirendus adnotatus est, ut copiam sui praestet.

§ 2.- Praesides autem provinciarum circa requiren-
dos adnotatos hoc debent facere, ut eos quos
adnotaverint, Edictis adesse iubeant, ut possit
innotescere eis quod adnotati sunt. Sed et litteras ad
magistratus, ubi consistunt, mittere, ut per eos possit
innotescere requirendos eos esse adnotatos.
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adversaries.

§ 1.- They also stated in a Rescript that, unless it
was clearly proved that the adversary had given his
consent, dismissal should not be granted.

§ 2.- They also stated in a Rescript that, where the
dismissal of an accusation for a capital crime had
been applied for, as in a case involving a sum of
money, the prosecution might, nevertheless, be
renewed; so that if the complainant could not prove
what he alleged he should not go unpunished.

TITLE XVII

CONCERNING THE CONVICTION OF
PERSONS WHO ARE SOUGHT
FOR OR ARE ABSENT

1.- MARCIANUS; Public Prosecutions, Book II.-
The Divine Severus and Antoninus stated in a
Rescript that no one who is absent should be
punished, and it is the present law that absent persons
shall not be condemned; for the rule of equity does
not suffer anyone to be convicted without being
heard.

§ L.- If anyone is liable to severe punishment, for
instance, if he may be condemned to labor in the
mines, or to a similar penalty, or to a capital one, in
this case the penalty must not be inflicted upon an
absent person, but anyone who is absent and is sought
foris recorded as being present.

§ 2.- The Governors of provinces should follow
this course with reference to defendants who are
sought for, and noted as being present ; namely, they
should order them by Edicts to appear in order that
those who have been mentioned as being present
should become aware of the fact. They should also
write to magistrates where the parties live, in order
that, by their agency, those who are being sought for
may ascertain that they have been recorded as being
present.
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voluntad del adversario.

§ 1.- También respondieron por rescripto, que no se
daba la abolicion, sino si se probara evidentemente
que la consiente el adversario.

§ 2.- Asimismo respondieron por rescripto, que
cuando se dijese que se pidi6 la abolicion en acu-
sacion de delito capital como en negocio pecuniario,
se debia renovar, sin embargo, el conocimiento, de
suerte que, si no hubiese probado lo que propusiera,
no habra ¢l de quedar impune.

TITULO XVII

DE LAS REQUISITORIAS O DE LA
CONDENACION DE LOS
AUSENTES

1.-MARCIANO; De los Juicios publicos, libro 11 .-
Hay un rescripto del Divino Severo y Antonino
Magno para que no sea castigado ningun ausente; y
observamos este derecho, que los ausentes no sean
condenados; porque larazon de equidad no consiente
que alguien sea condenado sin haber sido oida su
causa.

§ 1.- Mas si alguien fuera condenado mas gra-
vemente, por ejemplo, al trabajo de las minas, o a otra
pena semejante o capital, en este caso no se le ha de
imponer pena al ausente, sino que el ausente que ha
de ser requerido ha de ser anotado para que com-
parezca.

§ 2.- Pero los Presidentes de las provincias deben
hacer respecto a los anotados para ser requeridos
esto, mandar por Edictos que comparezcan aquellos
a quienes hubieren anotado, para que pueda llegar a
conocimiento de los que fueron anotados. Pero tam-
bién deben enviar cartas a los magistrados de alli en
donde residen, para que por medio de ellos pueda
llegar a conocimiento de los que fueron anotados
paraser requeridos.
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§ 3.- Etex hoc annus computatur ad se purgandos.

§ 4.- Sed et Papinianus libro sexto decimo Res-
ponsorum scripsit requirendum adnotatum si
provinciae Praesidem intra annum adierit et satis
obtulerit, non esse locum mandatis, ut bona fisco
vindicentur; nam et si intra annum mortuus sit,
criminis causa expirat et perit et bona eius ad
successores transmittuntur.

2.- MACER,; libro II, Publicorum.- Anni spatium
ad occupanda bona eius, qui requirendus adnotatus
est, pertinet.

§ 1.- Sed si per viginti annos fiscus bona non
occupaverit, postea praescriptione vel ab ipso reo vel
ab heredibus eius submovebitur:

3.- MARCIANUS; libro II, de publicis ludiciis.-
Quamcumgque enim quaestionem apud fiscum, si non
alia sit propria praescriptio, viginti annorum silentio
praescribi Divi Principes voluerunt.

4.- MACER; libro 11, de publicis ludiciis.- Annus
exinde computandus est, ex quo ea adnotatio quae
vel Edicto vel litteris ad magistratus factis publice
innotuit.

§ 1.- Ergo et viginti annorum tempus exinde fisco
numeratur, ex quo adnotatio publice innotuit.

§ 2.- In summa sciendum est nulla temporis
praescriptione causae defensione summoveri eum,
qui requirendus adnotatus est.

5.- MODESTINUS; [libro XII, Pandectarum.-
Mandatis cavetur intra annum requirendorum bona
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§ 3.- A year is computed from this date to enable
them to purge themselves of contempt.

§ 4.- And even Papinianus, in the Sixteenth Book
of Opinions, says that he who is sought for, and noted
as being present, must appear before the Governor of
the province within twelve months, and furnish
security; and that there is no reason to order that his
property shall be confiscated to the Treasury, for if he
should die within the year, the accusation of the crime
will be extinguished, and come to an end, and the
property of the party accused will be transmitted to
his successors.

2.- MACER; On Public Prosecutions, Book II.-
The term of a year is fixed for the purpose of seizing
the property of anyone who is sought for and noted as
being present.

§ 1.- If, however, the Treasury does not seize his
property for twenty years, it will be barred from
doing so subsequently, if prescription should be
pleaded either by the defendant himself, or by his
heirs.

3.- MARCIANUS; On Public Prosecutions, Book
1I.- Any claim made by the Treasury is prescribed by
a silence of twenty years, when there is no other
prescription, as was established by the Divine
Emperors.

4.- MACER; On Public Prosecutions, Book II.-
The year is computed from the time when the
notification was publicly made, either by means of an
Edict or by letters sent to the magistrate.

§ 1.- Therefore, the term of twenty years is
reckoned for the Treasury, from the moment when
the notice was published.

§ 2.- In a word, it should be remembered that he
who is sought for and notified is not barred from
undertaking his defence by any prescription of time.

5.- MODESTINUS; Pandects, Book XII.- 1t is
provided by the Imperial Mandates that the property
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§ 3.- Y desde este momento se computa un afio para
que se sinceren.

§ 4.- Pero también Papiniano escribio en el libro
décimo sexto de sus Respuestas, que si el anotado
para ser requerido se hubiere presentado dentro del
afio al Presidente de la provincia, y hubiere ofrecido
fianza, no tienen aplicacion los mandatos para que
sean reivindicados sus bienes para el fisco; porque
también si hubiera muerto dentro del afio expira y
fenece la causa del delito, y se les transmiten sus
bienes a los sucesores.

2.- MACER; De los Juicios publicos, libro II.- E1
espacio deun afio sirve para ocupar los bienes del que
fue anotado para ser requerido.

§ .- Pero si por espacio de veinte afios no hubiere el
fisco ocupado los bienes, después sera rechazado con
la prescripcion o por el mismo reo, o por sus here-
deros;

3.- MARCIANO:; De los Juicios publicos, libro 11-
porque los Divinos Principes quisieron que cualquier
cuestion ante el fisco prescribiera por el silencio de
veinte afios, si no hubiera otra prescripcion.

4.- MACER; De los Juicios publicos, libro I1.- El
aflo ha de ser computado desde que publicamente se
hizo saber la anotacion o por Edicto, o por cartas
dirigidas a los magistrados.

§ l.- Luego también el término de los veinte afos se
cuenta para el fisco desde que publicamente se di6 a
conocer laanotacion.

§ 2.- En suma, se ha de saber que con ninguna
prescripcion de tiempo es rechazado de la defensa de
la causa el que fue anotado para ser requerido.

5.- MODESTINO; Pandectas, libro XII.- Se
dispone en mandatos, que sean sellados dentro de un
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obsignari, ut, si redierint et se purgaverint, integram
rem suam habeant: si neque responderint neque qui
se defendant habuerint, tunc post annum bona in
fiscum coguntur.

§ 1.- Et intra annum medio tempore moventia si
qua sunt, ne aut mora deteriora fiant aut aliquo modo
intereant, venire debere pretiumque eorum in depo-
sito esse, Divi Severus et Antoninus sanxerunt.

§ 2.- Sed et Divus Traianus inter moventia fructus
quoque haberi rescripsit.

§ 3.- Curandum est autem, ne quid ei qui profugit
medio tempore a debitoribus eius solvatur, ne per hoc
fuga eius instruatur.

TIT. XVIII
DE QUAESTIONIBUS

1.- ULPIANUS; libro VIII, de officio Proconsulis.-
In criminibus eruendis quaestio adhiberi solet. Sed
quando vel quatenus id faciendum sit, videamus. Et
non esse a tormentis incipiendum et divus Augustus
constituit neque adeo fidem quaestioni adhibendam.

§ 1.- Sed et Epistula Divi Hadriani ad Sennium
Sabinum continetur; verba Rescripti ita se habent:
Ad tormenta servorum ita demum veniri oportet,
cum suspectus est reus et aliis argumentis ita
probationi admovetur, ut sola confessio servorum
deesse videatur.

§ 2.- Idem Divus Hadrianus Claudio Quartino
rescripsit: quo Rescripto illud expressit a sus-
pectissimo incipiendum et a quo facillime posse
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of persons who are sought for shall be sealed up
during the year, and if they return, and offer proper
excuses, they shall have it restored to them. If,
however, they do not answer, and no one appears to
defend them, after a year has elapsed, their property
shall be confiscated to the Treasury.

§ 1.- And, during the intermediate year, any
movable property belonging to them may be sold, in
order to prevent it being spoiled by delay, or
destroyed, and the proceeds thercof shall be
deposited; as authorized by the Divine Severus and
Antoninus.

§ 2.- The Divine Trajan stated in a Rescript that
crops also are considered movable property.

§ 3.- Care, however, should be taken that the
fugitive shall, in the meantime, be paid nothing by his
debtors, lest by this means his flight may be aided.

TITLE XVIII
CONCERNING TORTURE

1.- ULPIANUS; On the Duties of Proconsul, Book
VIIIL - 1t is customary for torture to be applied for the
purpose of detecting crime. Let us see when, and to
what extent, this should be done. A beginning ought
not to be made by the actual infliction of the question,
and the Divine Augustus decided that confidence
should notunreservedly be placed in torture.

§ 1.- This is also contained in a letter of the Divine
Hadrian addressed to Sennius Sabinus. The terms of
the Rescript are as follows: "Slaves are to be
subjected to torture only when the accused is
suspected, and proof is so far obtained by other
evidence that the confession of the slaves alone
seems to be lacking."

§ 2.- The Divine Hadrian also stated the same thing
in a Rescript to Claudius Quartinus, and in this
Rescript he decided that a beginning should be made
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afio los bienes de los que han de ser requeridos, para
que si volvieren, y se sincerasen, tengan integros sus
bienes; y si no respondieren, ni tuvieren quienes los
defiendan, entonces después del afio los bienes son
aplicados al fisco.

§ l.- Y sancionaron los Divinos Severo y
Antonino, que en el tiempo intermedio dentro del afio
si hay bienes muebles, deben ser vendidos para que o
no se deterioren, o de algiin modo no perezcan, y que
su precio se deposite.

§ 2.- Pero también el Divino Trajano resolvio por
rescripto que los frutos fuesen también considerados
entre los bienes muebles.

§ 3.- Mas se ha de procurar que al que huyoé no se le
pague en el tiempo intermedio cosa alguna por sus
deudores, a fin de que con esto no se provea a su fuga.

TITULO XVIII
DEL TORMENTO

1.- ULPIANO; Del Cargo de Proconsul, libro
VIII.- Para descubrir los delitos se suele aplicar el
tormento. Pero veamos cuando y de qué modo se ha
de hacer esto. Y determind también el Divino
Augusto, que no se habia de comenzar por el
tormento, y que por ello no se debe prestar crédito al
tormento.

§ .- Mas también estd asi contenido en una
Epistola del Divino Adriano dirigida a Sennio
Sabino; dicen asi las palabras del Rescripto: «Se
debe llegar al tormento de los esclavos solamente
cuando el reo es sospechoso, y con otros argumentos
se impulsa de tal modo a la prueba, que se considere
que faltala sola confesion de los esclavosy.

§ 2.- Lo mismo respondid por rescripto Divino
Adriano a Claudio Cuartino; en cuyo rescripto
expres6 que se habia de comenzar por el mas
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verum scire iudex crediderit.

§ 3.- Ad quaestionem non esse provocandos €os,
quos accusator de domo sua produxit, nec facile cre-
dendum subiectam eam, quam ambo parentes
dicuntur caram filiam habuisse, Rescripto Divorum
Fratrum ad Lucium Tiberianum emisso declaratur.

§ 4.- Idem Cornelio Proculo rescripserunt non
utique in servi unius quaestione fidem rei consti-
tuendam, sed argumentis causam examinandam.

§ 5.- Divus Antoninus, et Divus Hadrianus Sennio
Sabino, rescripserunt, cum servi pariter cum domino
aurum et argentum exportasse dicerentur, non esse de
domino interrogandos: ne quidem, si ultro aliquid
dixerint, obesse hoc domino.

§ 6.- Divi Fratres Leliano Longino rescripserunt de
servo heredum non esse habendam quaestionem in
res hereditarias, quamvis suspectum fuisset, quod
imaginaria venditione dominium in eo quaesisse
heres videretur.

§ 7.- Servum municipum posse in caput civium
torqueri saepissime rescriptum est, quia non sit
illorum servus, sed rei publicae. I[demque in ceteris
servis corporum dicendum est: nec enim plurium
servus videtur, sed corporis.

§ 8.- Si servus bona fide mihi serviat, etiamsi
dominium in eo non habui, potest dici torqueri eum
in caput meum non debere. Idem est et in libero
homine, qui bona fide servit.
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with the person who was most suspected, and from
whom the judge believed that the truth could most
easily be ascertained.

§ 3.- Those whom the accuser produces from his
own house should not be tortured, for it is not easy to
believe that a substitution has been made for one
whom both parents consider their dear daughter; as is
stated in a Rescript of the Divine Brothers addressed
to Lucius Tiberianus.

§ 4.- They also stated in a Rescript to Cornelius
Proculus, that confidence should not be reposed in
the torture of a single slave, but that the case should
be investigated after the evidence has been given.

§ 5.- The Divine Antoninus and the Divine Hadrian
stated in a Rescript to Sennius Sabinus that where it
was alleged that slaves, in company with their
master, had carried away gold and silver, they should
not be interrogated against their master, and not even
anything which they may have said when not un'der
torture will prejudice him.

§ 6.- The Divine Brothers stated in a Rescript
addressed to Lelianus Longinus that torture should
not be applied to a slave belonging to the heirs, to
obtain information with reference to the estate, even
though it was suspected that the heir had obtained the
ownership of the property by means of a fictitious
sale.

§ 7.- Ithas frequently been stated in Rescripts that a
slave belonging to a municipality can be tortured
when citizens are accused, because he is not their
slave, but the slave of the community. The same thing
should be stated with reference to the slaves of other
corporations, for a slave is not considered to belong
to several masters, but to the corporate body.

§ 8.- When a slave is serving me in good faith, even
though I do not have the ownership of him, it may be
said that he can not be tortured to obtain evidence
against me. The same rule applies to a freeman who is
serving in good faith as aslave.
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sospechoso, y por el que el juez creyere que mas
facilmente puede saber la verdad.

§ 3.- En rescripto de los Divinos Hermanos
dirigido a Lucio Tiberiano se declara, que no han de
ser llamados al tormento aquellos que el acusador
presento de su propia casa, y que no se ha de creer
facilmente que sea supuesta aquella que se dice que
ambos padres la tuvieron como hija querida.

§ 4.- Los mismos respondieron por rescripto a
Cornelio Proculo, que no se ha de dar fe ciertamente
al tormento de un solo esclavo, sino que se ha de
examinar la causa con argumentos.

§ 5.- El Divino Antonino y el Divino Adriano
respondieron por rescripto a Sennio Sabino, que
cuando se dijese que los esclavos se llevaron junta-
mente con su seflor oro y plata, no habian de ser
interrogados respecto a su seflor, ciertamente a fin de
que, si voluntariamente dijeren alguna cosa, ésta no
le perjudique al sefior.

§ 6.- Respondieron por rescripto los Divinos
Hermanos a Leliano Longino, que respecto a los
bienes de la herencia no se ha de someter al tormento
al esclavo de los herederos, aunque fuese sospe-
choso, porque pareciera que el heredero adquirid
sobre ¢l el dominio conuna venta imaginaria.

§ 7.- Muchisimas veces se respondid por rescripto,
que el esclavo de los municipes podia ser ator-
mentado contra la personalidad de los ciudadanos,
porque no es esclavo de ellos, sino de la reptblica. Y
lo mismo se ha de decir respecto a los demas esclavos
de corporaciones, porque no es considerado esclavo
de muchos, sino de la corporacion.

§ 8.- Si el esclavo me prestara de buena fe
servidumbre, se puede decir que aunque no tuve
dominio sobre ¢l no debe ser atormentado contra mi
persona; lo mismo es también tratindose de un
hombre libre, que de buena fe presta servidumbre.



DIGESTORUM.- LIBER XLVIII: TIT. XVIII

§ 9.- Sed nec libertum torqueri in patroni caput
constitutum est.

§ 10.- Nec fratrem quidem in fratris imperator
noster cum Divo patre suo rescripsit, addita ratione,
quod in eum, in quem quis invitus testimonium
dicere non cogitur, in eum nec torqueri debet.

§ 11.- Servum mariti in caput uxoris posse torqueri
Divus Traianus Sernio Quarto rescripsit.

§ 12.- Idem Mummio Lolliano rescripsit damnati
servos, quia desierunt esse ipsius, posse in eum
torqueri.

§ 13.- Si servus ad hoc erit manumissus, ne
torqueatur, dummodo in caput domini non
torqueatur, posse eum torqueri Divus Pius rescripsit.

§ 14.- Sed et eum, qui cognitionis susceptae
tempore alienus fuit, licet postea rei sit effectus,
torqueri in caput posse Divi Fratres rescripserunt.

§ 15.- Si quis dicatur nullo iure emptus, non prius
torqueri poterit, quam si constiterit venditionem non
valuisse: et ita imperator noster cum Divo patre suo
rescripsit.

§ 16.- Item Severus Spicio Antigono ita rescripsit:
Quum quaestio de servis contra dominos neque
haberi debeat neque, si facta sit, dicturi sententiam
consilium instruat: multo minus indicia servorum
contra dominos admittenda sunt.
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§ 9.- It has also been established that a freedman
cannot be tortured in a case where his patron is
accused of a capital crime.

§ 10.- Our Emperor, together with his Divine
Father, stated in a Rescript that one brother could not
be put to the question on account of another; and
added as the reason that he should not be tortured to
obtain evidence to implicate one against whom he
could not be compelled to testify, if he was unwilling
todo so.

§ 11.- The Divine Trajan stated in a Rescript to
Servius Quartus that the slave of a husband could be
tortured to obtain evidence to convict his wife.

§ 12.- He also stated in a Rescript to Mummius
Lollianus that the slaves of a person who had been
convicted could be tortured to obtain evidence
against him, because they had ceased to be his.

§ 13.- When a slave has been manumitted to
prevent him from being put to torture, the Divine Pius
stated in a Rescript that he could be tortured,
provided this was not done to obtain evidence against
his master.

§ 14.- But where a slave belonged to another at the
time when the investigation was begun, but
afterwards became the property of the defendant, the
Divine Brothers stated in a Rescript that he could,
nevertheless, be tortured in the case in which his
master was involved.

§ 15.- If anyone should allege that a slave has been
purchased at a sale which was void, he cannot be
tortured before it has been established that the sale
was not valid. This our Emperor, with his Divine
Father, stated in a Rescript.

§ 16.- Severus also stated in a Rescript to Spicius
Antigonus: "As the torture of slaves should not be
inflicted against their masters, and, if this has been
done, as it cannot be used to influence the decision of
the judge about to render it, still less should the
statements of slaves against their masters be
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§ 9.- Pero se determind, que tampoco el liberto
fuese atormentado contra la persona del patrono.

§ 10.- Nuestro Emperador respondi6 por rescripto
con su Divino padre, que tampoco ciertamente el
hermano contra la del hermano, habiendo aducido la
razén de que contra aquel, contra quien uno no es
obligado a prestar contra su voluntad testimonio,
tampoco debe ser atormentado.

§ 11.- El Divino Trajano respondio por rescripto s
Sernio Cuarto, que el esclavo del marido podia ser
atormentado contra la persona de la mujer.

§ 12.- También respondio por rescripto a Mummio
Loliano, que los esclavos del condenado podian ser
atormentados contra ¢l, porque dejaron de ser del
mismo.

§ 13.- Si el esclavo hubiera sido manumitido para
que no fuese atormentado, respondid por rescripto el
Divino Pio, que podia ser atormentado, con tal que no
fuese atormentado contra la persona de su sefior.

§ 14.- Mas respondieron por rescripto los Divinos
Hermanos, que podia ser atormentado contra la
persona de ¢l también aquel que era de otro al tiempo
de hacerse el conocimiento de la causa, aunque
después se ha hecho del reo.

§ 15.- Si se dijera que alguno fue comprado sin
ningun derecho, no podra ser atormentado antes que
constare que no fue valida la venta; y asi lo resolvid
por rescripto nuestro Emperador junto con su Divino
padre.

§ 16.- También Severo respondid asi por rescripto
a Spicio Antigono: «Asi como no se debe dar
tormento a los esclavos contra sus sefiores, ni si se les
hubiera dado habra de formar el criterio del que haya
de proferir la sentencia, con mucha menos razon se
han de admitir contra sus seflores los indicios de los



104 DIGESTORUM.- LIBER XLVIII: TIT. XVIII

§ 17.- Divus Severus rescripsit confessiones
reorum pro exploratis facinoribus haberi non
oportere, si nulla probatio religionem cognoscentis
instruat.

§ 18.- Quum quidam deponere pretium servi
paratus esset, ut servus torqueretur contra dominum,
imperator noster cum Divo patre suo id non admi-
serunt.

§ 19.- Si servi quasi sceleris participes in se
torqueantur deque domino aliquid fuerint confessi
apud iudicem: prout causa exegerit, ita pronuntiare
eum debere Divus Traianus rescripsit. Quo rescripto
ostenditur gravari dominos confessione servorum.
sed ab hoc Rescripto recessum Constitutiones
posteriores ostendunt.

§ 20.- In causa tributorum, in quibus esse rei
publicae nervos nemini dubium est, periculi quoque
ratio, quod servo fraudis conscio capitalem poenam
denuntiat, eiusdem professionem exstruat.

§ 21.- Qui quaestionem habiturus est, non debet
specialiter interrogare, an Lucius Titius homicidium
fecerit, sed generaliter, quis id fecerit: alterum enim
magis suggerentis quam requirentis videtur. Et ita
Divus Traianus Rescripsit.

§ 22.- Divus Hadrianus Calpurnio Celeriano in
haec verba Rescripsit: Agricola Pompeii Valentis
servus de se potest interrogari. si, dum quaestio
habetur, amplius dixerit, rei fuerit indicium, non
interrogationis culpa.

§ 23.- Quaestioni fidem non semper nec tamen
numquam habendam Constitutionibus declaratur:
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admitted."

§ 17.- The Divine Severus stated in a Rescript, that
the confessions of accused persons should not be
considered as proofs of crime, if no other evidence is
offered to influence the sense of duty of the judge
who is to decide the case.

§ 18.- When anyone is ready to deposit the price of
a slave, in order that he may be tortured to give
evidence against his master, our Emperor, with his
Divine Father, did not permit this to be done.

§ 19.- Where slaves are tortured as accomplices in
a crime, and they confess something in court which
involves their master, the Emperor Trajan stated in a
Rescript that the judge should render his decision as
circumstances demand. It is shown by this Rescript
that masters can be implicated by the confessions of
their slaves, but more recent constitutions indicate
that itis no longer in force.

§ 20.- When tributes, which no one doubts are the
sinews of the republic, are concerned, consideration
of the danger which menaces with capital
punishment a slave who is the accomplice of a fraud
should cause his statements to be rejected.

§ 21.- The magistrate in charge of the torture ought
not directly to put the interrogation whether Lucius
Titius committed the homicide, but he should ask in
general terms who did it; for the other way rather
seems to suggest an answer than to ask for one. This
the Divine Trajan stated in a Rescript.

§ 22.- The Divine Hadrian stated the following in a
Rescript addressed to Calpurnius Celerianus:
"Agricola, the slave of Pompeius Valens, may be
interrogated concerning himself; but if, while
undergoing torture, he should say anything more, it
will be considered as proof against the defendant, and
not the fault of him who asked the question."

§ 23.- It was declared by the Imperial Constitutions
that while confidence should not always be reposed
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esclavosy.

§ 17.- El Divino Severo respondi6 por rescripto,
que no se debian considerar como delitos averi-
guados las confesiones de los reos, si ninguna prueba
formara la conviccion del juzgador.

§ 18.- Hallandose uno dispuesto a depositar el
precio del esclavo, para que el esclavo fuese ator-
mentado contra su sefior, no lo permitieron nuestro
Emperadory su Divino padre.

§ 19.- Si los esclavos fuesen atormentados contra
si mismos como participes de un delito, y hubieren
declarado alguna cosa respecto a su seflor ante el
juez, resolvid por rescripto el Divino Trajano que
¢éste debia fallar seglin exigiere la causa; con cuyo
rescripto se demuestra que con la confesion de los
esclavos se perjudicaba a los duefios; pero
Constituciones posteriores demuestran que se de-
sistid de lo mandado en este rescripto.

§ 20.- En causa sobre tributos, en los cuales nadie
duda que esta el nervio de la republica, también la
razén del peligro, que denuncia pena capital para el
esclavo sabedor del fraude, excita a la declaracion
del mismo.

§ 21.- El que ha de someter al tormentd no debe
interrogar especialmente si Lucio Ticio haya hecho
el homicidio, sino en general quién lo haya cometido;
porque lo contrario mas propio parece del que
sugiere, que del que inquiere; y asi lo resolvio por
rescripto el Divino Trajano.

§ 22.- El Divino Adriano respondi6 por rescripto a
Calpurnio Celeriano, en estos términos: «Agricola,
esclavo de Pompeyo Valente, puede ser interrogado
respecto a ¢l mismo; si mientras es atormentado
dijere alguna cosa mas, sera indicio del reo, no vicio
del interrogatorio».

§ 23.- Se declara en las Constituciones, que ni
siempre, ni nunca, se ha de dar crédito al tormento,
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etenim res est fragilis et periculosa et quae veritatem
fallat. Nam plerique patientia sive duritia tormen-
torum ita tormenta contemnunt, ut exprimi eis veritas
nullo modo possit: alii tanta sunt impatientia, ut
quodvis mentiri quam pati tormenta velint: ita fit, ut
etiam vario modo fateantur, ut non tantum se, verum
etiam alios criminentur.

§ 24.- Praeterea inimicorum quaestioni fides
haberi non debet, quia facile mentiuntur. Nec tamen
sub praetextu inimicitiarum detrahenda erit fides
quaestionis,

§ 25.- Causaque cognita habenda fides aut non
habenda.

§ 26.- Quum quis latrones tradidit, quibusdam
Rescriptis continetur non debere fidem haberi eis in
eos, qui eos tradiderunt: quibusdam vero, quae sunt
pleniora, hoc cavetur, ut neque destricte non
habeatur, ut in ceterorum persona solet, sed causa
cognita aestimetur, habenda fides sit nec ne. Plerique
enim, dum metuunt, ne forte adpprehensi eos
nominent, prodere eos solent, scilicet impunitatem
sibi captantes, quia non facile eis indicantibus
proditores suos creditur. Sed neque passim impunitas
eis per huiusmodi proditiones concedenda est, neque
transmittenda allegatio dicentium idcirco se
oneratos, quod eos ipsi tradidissent: neque enim
invalidum argumentum haberi debet mendacii sive
calumniae in se instructae.

§ 27.- Si quis ultro de maleficio fateatur, non
semper ei fides habenda est; nonnumquam enim aut
metu aut qua alia de causa in se confitentur. Et extat
Epistula Divorum Fratrum ad Voconium Saxam, qua
continetur liberandum eum, qui in se fuerat
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in torture, it ought not to be rejected as absolutely
unworthy of it, as the evidence obtained is weak and
dangerous, and inimical to the truth; for most
persons, either through their power of endurance, or
through the severity of the torment, so despise
suffering that the truth can in no way be extorted from
them. Others are so little able to suffer that they prefer
to lie rather than to endure the question, and hence it
happens that they make confessions of different
kinds, and they not only implicate themselves, but
others as well.

§ 24.- Moreover, faith should not be placed in
evidence obtained by the torture of enemies, because
they lie very readily; still, under the pretext of enmity,
its employment should not be rejected.

§ 25.- After the case has been duly investigated, it
can be decided whether confidence is to be placed in
torture, or not.

§ 26.- When anyone has betrayed robbers, it is
stated by certain rescripts that no confidence should
be placed in those who betrayed them. In others,
however, which are more specific, it is provided that
the evidence should not be entirely rejected, as is
usual in similar cases; but, after proper consideration,
it should be determined whether it is entitled to credit
or not. For the majority of such persons, who fear that
those who have been arrested may mention them, are
accustomed to betray the latter for the purpose of
themselves obtaining immunity, because accused
persons who denounce those who have betrayed
them are not readily believed; nor should immunity
indiscriminately be granted to them as a reward for
betrayals of this kind; nor should their allegations be
believed, when they say that they have been accused
by the others for having given them up, for this weak
proofbased on mendacity or calumny ought not to be
considered against them.

§ 27.- If anyone voluntarily confesses a crime, faith
should not always be reposed in him; for sometimes
one makes a confession through fear, or for some
other reason. An Epistle of the Divine Brothers
addressed to Voconius Saxa declares that a man who
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porque es cosa fragil y peligrosa, y que miente la
verdad; porque muchos con su sufrimiento o resis-
tencia para los tormentos de tal modo menosprecian
los tormentos, que de ninguna manera se les puede
arrancar la verdad; otros, son de tan poco sufri-
miento, que prefieren mentir sobre cualquier cosa a
sufrir los tormentos; y asi sucede, que confiesan aun
de varios modos, de suerte que no solamente se
inculpan a si mismos, sino también a otros.

§ 24.- Ademas, no se debe prestar fe al tormento de
los enemigos, porque mienten con facilidad; y sin
embargo, so pretexto de enemistades no se habra de
quitar fe al tormento.

§ 25.-Y se ha de dar crédito, o no se ha de dar, con
conocimiento de causa.

§ 26.- Se contiene en algunos rescriptos, que,
cuando alguno entreg6 ladrones, no se debe dar
crédito a éstos contra aquellos que los entregaron
pero en algunos, que son mas amplios, se dispone que
no se les deje de dar precisamente como se suele
tratandose de la persona de los demas, sino que se
estime con conocimiento de causa, si se haya de dar o
no crédito; porque muchos, temiendo acaso que los
presos los nombren, suelen entregar a aquéllos, a
saber, para procurarse a si mismos la impunidad,
porque no se les da facilmente crédito a los que
indican a sus delatores. Mas ni se les ha de conceder
facilmente la impunidad por tales traiciones, ni se ha
de desatender la alegacion de los que dicen que ellos
fueron inculpados porque entregaron a los otros;
porque no se debe considerar nulo el argumento de la
mentira, o de la calumnia formulada contra ellos.

§ 27.- Si alguno confesara voluntariamente sobre
un maleficio, no siempre se le ha de prestar crédito;
porque a veces confiesan en contra suya o por miedo,
o por alguna otra causa, y hay una Epistola de los
Divinos Hermanos dirigida a Voconio Saxa, en la que
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confessus, cuius post damnationem de innocentia
constitisset. Cuius verba haec sunt: Prudenter et
egregia ratione humanitatis, Saxa carissime,
primitivum servum, qui homicidium in se confingere
metu ad dominum revertendi suspectus esset, perse-
verantem falsa demonstratione damnasti quaesiturus
de consciis, quos aeque habere se commentitus
fuerat, ut ad certiorem ipsius de se confessionem
pervenires. Nec frustra fuit tam prudens consilium
tuum, cum in tormentis constiterit neque illos ei
conscios fuisse et ipsum de se temere commentum.
potes itaque decreti gratiam facere et eum per
officium distrahi iubere, condicione addita, ne
umquam in potestatem domini revertatur, quem
pretio recepto certum habemus libenter tali servo
cariturum. Hac Epistula significatur, quasi servus
damnatus, si fuisset restitutus, ad eum pertinebit,
cuius fuisset, antequam damnetur. Sed Praeses
provinciae eum quem damnavit restituere non potest,
cum nec pecuniariam sententiam suam revocare
possit. Quid igitur? principi eum scribere oportet, si
quando ei, qui nocens videbatur, postea ratio
innocentiae constitit.

2.- ULPIANUS; Ilibro XXXIX, ad Edictum.-
Hereditarii servi, quamdiu incertum est ad quem
bona pertineant, non possunt videri in caput domini
torqueri.

3.- IDEM; libro L, ad Edictum.- Constitutione
Imperatoris ostri et Divi Severi placuit plurium ser-
vum in nullius caput torqueri posse.

4.- IDEM; libro 11, Disputationum.- In incesto, ut
papinianus respondit et est rescriptum, servorum
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had made a confession against himself, and whose
innocence was established, must be discharged after
his conviction. The terms of the Epistle are as
follows: "It is in compliance with the dictates of
prudence and humanity, my dear Saxa, that, where a
slave was suspected of having falsely confessed
himself guilty of homicide, through fear of being
restored to his master, you condemned him, still
persevering in his false statement, with the intention
of subjecting to torture his alleged accomplices,
whom he had also accused falsely, in order that you
might render his statements with reference to himself
more certain. "Nor was your judicious intention in
vain, as it was established by the torture that the
persons referred to were not his accomplices, but that
he had accused himself falsely. You can then set aside
the judgment, and order him to be officially sold,
under the condition that he never shall be returned to
the power of his master, who, having received the
price, will certainly be very willing to be rid of such a
slave." The Rescript indicates that, when a slave is
condemned, if he should subsequently be discharged
from liability, he will belong to the person whose
property he was before his conviction. The Governor
of the province, however, cannot restore anyone
whom he has condemned to his original condition, as
he cannot even revoke a decision in which money is
involved. What then should be done? He should have
recourse to the Emperor when anyone who at first
appeared to be guilty, afterwards has his innocence
established.

2.- ULPIANUS; On the Edict, Book XXXIX.-
Slaves forming part of an estate cannot be put to the
torture to obtain evidence against their masters, as
long as it is uncertain to whom the property belongs.

3.- THE SAME; On the Edict, Book L.- It was
established by a Constitution of Our Emperor and the
Divine Severus that a slave belonging to several
owners cannot be subjected to torture against any of
them.

4.- THE SAME; Disputations, Book II1.- In a case
of incest (according to the opinion of Papinianus,'
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se expresa que ha de quedar libre el que habia
confesado en contra suya, respecto de cuya inocencia
constase después de la condenacion; cuyos términos
son estos: «Prudentemente, y con muy excelente
razén de humanidad condenaste, carisimo Saxa, al
esclavo Primitivo, que era sospechoso de haberse
confesado falsamente autor de un homicidio por
temor de volver a poder de su duefio, y que per-
severaba en su falsa demostracion, habiendo de
investigar tu respecto a los complices, que igual-
mente ¢l habia supuesto que tenia, para llegar ti auna
mas cierta confesion del mismo respecto a ¢él. Y no
fue inutil tan prudente determinacion tuya, porque en
el tormento se hizo constar que ¢l no tuvo aquellos
complices, y, que ¢l mismo mintié temerariamente
respecto a si; puedes, pues, hacerle gracia del
decreto, y mandar que sea enajenado por el oficio,
afladiendo la condicion de que nunca vuelva a poder
de su seflor, el cual tenemos por cierto que habiendo
recibido el precio estara privado de buen grado de tal
esclavoy. Se significa en esta Epistola, que, como si
el esclavo hubiese sido condenado, pertenecerd, si
hubiese sido restituido, a aquel de quien hubiese sido
antes que fuera condenado; pero el Presidente de la
provincia no puede restituir a aquel a quien condeno;
porque no puede revocar una sentencia suya aunque
sea pecuniaria. ;Qué se dira, pues? Que debe ¢l
escribirle al Principe si le constare después la ino-
cencia del que parecia culpable.

2.- ULPIANO; Comentarios al Edicto, libro
XXXIX.- Mientras es incierto a quien pertenecen los
bienes, no se puede considerar que son atormentados
contra la persona de su sefior los esclavos de la
herencia.

3.- EL MISMO; Comentarios al Edicto, libro L.-
Se determind en una Constitucion de nuestro Empe-
rador y del Divino Severo, que el esclavo de muchos
no podia ser atormentado contra la persona de alguno
deellos.

4.- ELMISMO; Disputas, libro I11.- En la causa de
incesto deja de tener lugar el tormento de los
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tormenta cessant, quia et lex lulia cessat de adulteriis.

5.- MARCIANUS; libro 11, Institutionum.- Si quis
viduam vel alii nuptam cognatam, cum qua nuptias
contrahere non potest, corruperit, in insulam depor-
tandus est, quia duplex crimen est et incestum, quia
cognatam violavit contra fas, et adulterium vel
stuprum adiungit. Denique hoc casu servi in per-
sonam domini torquentur.

6.- PAPINIANUS; libro 11, de Adulteriis.- Patre vel
marito de adulterio agente et postulantibus de servis
rei ut quaestio habeatur, si vere causa perorata
testibus prolatis absolutio secuta fuerit, man-
cipiorum, quae mortua sunt, aestimatio habetur:
secuta vero damnatione quae supersunt publicantur.

§ 1.- Quum de falso testamento quaeritur, here-
ditarii servi possunt torqueri.

7.- ULPIANUS; libro III, de Adulteriis.- Quaes-
tionis modum magis est iudices arbitrari oportere:
itaque quaestionem habere oportet, ut servus salvus
sit vel innocentiae vel supplicio.

8.-PAULUS; libro 11, de Adulteriis.- Edictum Divi
Augusti, quod proposuit Vibio Avito et Lucio
Aproniano Consulibus, in hunc modum exstat:
Quaestiones neque semper in omni causa et persona
desiderari debere arbitror, et, cum capitalia et
atrociora maleficia non aliter explorari et investigari
possunt quam per servorum quaestiones,
efficacissimas eas esse ad requirendam veritatem
existimo et habendas censeo.

§ 1.- Statuliber in adulterio postulari poterit, ut
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which is also set forth in a Rescript), slaves are not
liable to torture, because the Julian Law relating to
Adultery does notapply.

5.- MARCIANUS; Institutes, Book II.- Where
anyone debauches a widow or a woman married to
another, with whom he could not legally have
contracted matrimony, he should be deported to an
island, as the crime is a double one; incest, because,
contrary to Divine Law, he has violated a woman
related to him, and has added adultery or fornication
to this offence. Finally, in a case of this kind, slaves
can be tortured for the purpose of obtaining evidence
against their masters.

6.- PAPINIANUS; On Adultery, Book II.- When a
father or a husband brings an accusation of adultery,
and a demand is made that the slaves of the party
accused be put to the question, if an acquittal should
result, after the case has been argued, and the
witnesses produced, an estimate must be made of the
value of the slaves who have died; but if a conviction
should be obtained, the surviving slaves shall be
confiscated.

§ 1.- When the case is one involving a forged will,
the slaves belonging to the estate can be tortured.

7.- ULPIANUS; On Adultery, Book IIl.- The
judges must determine the measure of torture, and
therefore it should be inflicted in such a way that the
slave may be preserved either for his acquittal, or his
punishment.

8.- PAULUS; On Adultery, Book II.- The Edict of
the Divine Augustus, which he published during the
Consulate of Vivius Avitus and Lucius Apronianus, is
as follows: "I do not think that torture should be
inflicted in every instance, and upon every person;
but when capital and atrocious crimes cannot be
detected and proved except by means of the torture of
slaves, I hold that it is most effective for ascertaining
the truth, and should be employed."

§ 1.- The slave who is to be free under a condition

DIGESTO.- LIBRO XLVIII: TITULO XVIII 107

esclavos, segun respondid Papiniano, y se resolvid
por rescripto, porque también deja de tener apli-
cacion laley Juliarelativa a los adulterios.

5.- MARCIANGO; [nstituta, libro II.- Si alguno
hubiere corrompido a una cognada viuda o casada
con otro, con la cual no puede contraer nupcias, ha de
ser deportado a una isla, porque hay doble delito,
incesto, porque viol6 auna cognada contra lo licito, y
agrego adulterio o estupro; y finalmente, en este caso
son atormentados los esclavos contra la persona de
su sefior.

6.- PAPINIANO; De los Adulterios, libro II.- Ejer-
citando el padre o el marido la accion de adulterio, y
pidiendo que sean sometidos al tormento, los
esclavos del reo, si verdaderamente habiendo sido
defendida la causa, y habiéndose presentado testigos
hubiere seguido absolucion, se hace estimacion de
los esclavos que murieron, pero habiendo seguido
condenacion, son confiscados los que sobreviven.

§ 1.- Cuando se litiga sobre falsedad de un testa-
mento, pueden ser atormentados los esclavos de la
herencia.

7.- ULPIANO; De los Adulterios, libro IIl.- Es
mejor que el modo del tormento esté al arbitrio de los
jueces; y asi, es conveniente que se dé tormento de
suerte que el esclavo quede salvo o para su inocencia,
o parael suplicio.

8.- PAULO; De los Adulterios, libro II.- Hay un
Edicto del Divino Augusto, que publicdé bajo el
consulado de Vibio Avito y de Lucio Aproniano, en
estos términos: «Estimo que no siempre se debe
desear en toda causa y para toda persona el tormento;
mas cuando no se pueden explorar ¢ investigar los
delitos capitales y atroces de otro modo sino por el
tormento de los esclavos, estimo que es eficacisimo,
y creo que se debe aplicar para investigar la verdad».

§ 1.- Respecto al que en testamento se le dio la
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quaestio ex eo habeatur, quod servus heredis est; sed
spem suam retinebit.

9.- MARCIANUS; libro 11, de ludiciis publicis.-
Divus Pius rescripsit posse de servis haberi
quaestionem in pecuniaria causa, si aliter veritas
inveniri non possit. quod et aliis Rescriptis cavetur.
Sed hoc ita est, ut non facile in re pecuniaria quaestio
habeatur: sed si aliter veritas inveniri non possit nisi
per tormenta, licet habere quaestionem, ut et Divus
Severus rescripsit. Licet itaque et de servis alienis
haberi quaestionem, si itares suadeat.

§ 1.-Ex quibus causis quaestio de servis adversus
dominos haberi non debet, ex his causis ne quidem
interrogationem valere: et multo minus indicia
servorum contra dominos admittenda sunt.

§ 2.- De eo, qui in insulam deportatus est, quaestio
habenda non est, ut Divus Pius rescripsit.

§ 3.- Sed nec de statulibero in pecuniariis causis
quaestio habenda est nisi deficiente condicione.

10.- ARCADIUS CHARISIUS; libro singulari de
testibus.- De minore quattuordecim annis quaestio
habenda non est, ut et divus pius caecilio iuventiano
rescripsit.

§ 1.- Sed omnes omnino in maiestatis crimine,
quod ad personas Principum attinet, si ad
testimonium provocentur, cum res exigit, torquentur.

§ 2.- Potest quaeri, an de servis filii castrensis
peculii in caput patris quaestio haberi non possit:
nam patris non debere torqueri in filium constitutum
est. Et puto recte dici nec filii servos in caput patris
esse interrogandos.
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may be subjected to torture, because he is the slave of
the heir, but he will still retain his hope of freedom.

9.- MARCIANUS; On Public Prosecutions, Book
1I.- The Divine Pius stated in a Rescript that torture
could be inflicted upon slaves in cases where money
was involved, if the truth could not otherwise be
ascertained, which is also provided by other
rescripts. This, however, is true to the extent that this
expedient should not be resorted to in a pecuniary
case, but only where the truth cannot be ascertained
unless by the employment of torture is it lawful to
make use of it, as the Divine Severus stated in a
Rescript. Hence it is permitted to put the slaves of
others to the question if the circumstances justify it.

§ 1.- In cases in which torture should not be
inflicted upon slaves to obtain evidence against their
masters they cannot even be interrogated, and still
less can the statements of slaves against their masters
be admitted.

§ 2.- Torture should not be inflicted upon one who
is deported to an island, as the Divine Pius stated in a
Rescript.

§ 3.- Nor should it be inflicted, in a pecuniary case,
upon a slave who is to be free under a condition,
unless the condition fails to be fulfilled.

10.- ARCADIUS CHARISIUS; On Witnesses.-
Torture should not be inflicted upon a minor under
fourteen years of age, as the Divine Pius stated in a
Rescript addressed to Caecilius Jubentinus.

§ 1.- All persons, however, without exception,
shall be tortured in a case of high treason which has
reference to princes, if their testimony is necessary,
and circumstances demand it.

§ 2.- It may be asked whether torture cannot be
inflicted upon slaves belonging to the castrense
peculium of a son in order to obtain evidence against
his father. For it has been established that a father's
slave should not be tortured to obtain evidence
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libertad bajo condicién, se podra pedir en causa de
adulterio que sea sometido al tormento, porque es
esclavo del heredero; pero conservara su esperanza.

9.- MARCIANO; De los Juicios publicos, libro 11 .-
Respondio por rescripto el Divino Pio, que se podia
dar tormento a los esclavos en causa pecuniaria, si de
otro mudo no se pudiera descubrir la verdad; lo que
se dispone también en otros rescriptos. Pero esto es
asi, con tal que facilmente no se dé tormento en
negocio pecuniario; sino que, si no se pudiera
descubrir la verdad de otro modo que por el
tormento, sea licito dar tormento, segiin respondid
por rescripto también el Divino Severo. Es, pues,
licito dar tormento también a los esclavos ajenos, si
asilo aconsejara el caso.

§ 1.- Por las mismas causas por las que no se debe
dar tormento a los esclavos contra sus sefores, no es
ciertamente valida la interrogacion; y mucho menos
se han de admitir contra los sefiores los indicios de
sus esclavos.

§ 2.- No ha de ser sometido al tormento el que fue
deportado a una isla, segun resolvid por rescripto el
Divino Pio.

§ 3.- Mas tampoco se ha de dar tormento en litigios
pecuniarios al que en testamento fue instituido libre
bajo condicion, ano ser que faltara la condicion.

10.- ARCADIO CARISIO; De los testigos, libro
unico.- No se le ha de dar tormento al menor de
catorce afios, segtin respondio por rescripto a Cecilio
Jubenciano también el Divino Pio.

§ L.- Mas en el delito de lesa majestad, que afecta a
las personas de los Principes, se da tormento abso-
Iutamente a todos, cuando el caso lo exige, si son
llamados para testimonio.

§ 2.- Se puede preguntar, si no se les podré dar
tormento contra la persona del padre a los esclavos
del peculio castrense de su hijo porque esta esta-
blecido que los del padre no deben ser atormentados
contra el hijo. Y opino que con razoén se dice, que
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§ 3.- Tormenta autem adhibenda sunt, non quanta
accusator postulat, sed ut moderatae rationis tem-
peramenta desiderant.

§ 4.- Nec debet initium probationum de domo rei
accusator sumere, dum aut libertos eius quem
accusat aut servos in testimonium vocat.

§ 5.- Plurimum quoque in excutienda veritate
etiam vox ipsa et cognitionis suptilis diligentia
adfert: nam et ex sermone et ex eo, qua quis
constantia, qua trepidatione quid diceret, vel cuius
existimationis quisque in civitate sua est, quaedam
ad inluminandam veritatem in lucem emergunt.

§ 6.- In causis quoque liberalibus non oportet per
eorum tormenta, de quorum statu quaeritur, veri-
tatem requiri.

11.- PAULUS; libro I, de officio Proconsulis.-
Etiamsi redhibitus fuerit servus, in caput emptoris
non torquebitur.

12.- ULPIANUS; libro LIV, ad Edictum.- Si quis,
ne quaestio de eo agatur, liberum se dicat, Divus
Hadrianus rescripsit non esse eum ante torquendum
quam liberale iudicium experiatur.

13.- MODESTINUS; libro V, Regularum.- Certo
pretio servum aestimatum in quaestionem dari
interposita stipulatione receptum est.

14.- IDEM,; libro VIII, Regularum.- Statuliber in
delicto repertus sperandae libertatis pracrogativa non
ut servus ob ambiguum condicionis, sed ut liber
puniendus est.
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against his son. I think that it may be properly held
that the slaves of a son should not be tortured to
obtain evidence against his father.

§ 3.- Torture should not be applied to the extent that
the accuser demands, but as reason and moderation
may dictate.

§ 4.- The accuser should not begin proceedings
with evidence derived from the house of the
defendant, when he calls as witnesses the freedmen
or the slaves of the person whom he accuses.

§ 5.- Frequently, also, in searching for the truth,
even the tone of the voice itself, and the diligence of a
keen examination afford assistance. For matters
available for the discovery of truth emerge into the
light from the language of the witness, and the
composure or trepidation he displays, as well as from
the reputation which each one enjoys in his own
community.

§ 6.- In questions where freedom is involved, it is
not necessary to seek for the truth by the torture of
those whose status is in dispute.

11.- PAULUS; On the Duties of Proconsul, Book
II.- Even if a slave should be returned under a
condition of the sale, he shall not be tortured to obtain
evidence against his master.

12.- ULPIANUS; On the Edict, Book LIV.- When
anyone, to avoid being tortured, alleges that he is
free, the Divine Hadrian stated in a Rescript that he
should not be put to the question before the case
brought to decide his freedom has been tried.

13.- MODESTINUS; Rules, Book V.- It is
established that a slave can be tortured after he has
been appraised, or the required stipulation has been
entered into.

14.- THE SAME; Rules, Book VIII .- A slave who is
to be free under a condition, and who has been
convicted of crime, will be entitled to the privilege of
expecting his liberty, so that on account of the
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tampoco los esclavos del hijo han de ser interrogados
contra la persona del padre.

§ 3.- Pero se ha de dar el tormento no segtin pide el
acusador, sino segin requieren los temperamentos de
unarazon moderada.

§4.-Y el acusador no debe tomar de la casa del reo
el comienzo de las pruebas, llamando para testi-
monio a los libertos, o a los esclavos, de aquel a quien
acusa.

§ 5.- También importa mucho para descubrir la
verdad la misma voz, y la sutil diligencia del que
conoce; porque tanto de las palabras, como de que
uno diga alguna cosa con alguna firmeza, o con
alguna turbacion, o de la reputacion de que cada cual
sea en su ciudad, surgen datos que sirven para sacar a
luz la verdad.

§ 6.- Tampoco es conveniente que en las causas
sobre la libertad se inquiera la verdad por medio del
tormento de aquellos sobre cuyo estado se cuestiona.

11.- PAULO; Del Cargo de Proconsul, libro II.-
Aunque del esclavo se hubiere hecho redhibicion, no
sera atormentado contra la persona del comprador.

12.- ULPIANO; Comentarios al Edicto, libro LIV.-
Si alguno, para que no se le sujete al tormento, dijera
que ¢l es libre, resolvio por rescripto el Divino
Adriano, que no ha de ser atormentado antes que se
ventile el juicio sobre la libertad.

13.- MODESTINO; Reglas, libro V.- Se admitio
que se diera para el tormento el esclavo estimado en
cierto precio por estipulacion interpuesta.

14.- EL MISMO; Reglas, libro VIIL- El que en
testamento fue manumitido bajo condicidn,
habiendo sido descubierto en un delito, por la
prerrogativa de la libertad que espera no ha de ser
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15.- CALLISTRATUS; libro V, de Cognitionibus.-
Ex libero homine pro testimonio non vacillante
quaestionem haberi non oportet.

§ 1.- De minore quoque quattuordecim annis in
caput alterius quaestionem habendam non esse
Divus Pius Maecilio rescripsit, maxime cum nullis
extrinsecus argumentis accusatio impleatur. Nec
tamen consequens esse, ut etiam sine tormentis
eisdem credatur: nam aetas, inquit, quae adversus
asperitatem quaestionis eos interim tueri videtur,
suspectiores quoque eosdem facit ad mentiendi
facilitatem.

§ 2.- Eum, qui vindicanti servum cavit, domini
loco habendum et ideo in caput eius servos torqueri
non posse Divus Pius in haec verba rescripsit:
Causam tuam aliis probationibus instituere debes;
nam de servis quaestio haberi non debet, cum
possessor hereditatis, qui petitori satisdedit, interim
domini loco habeatur.

16.- MODESTINUS; libro III, de Poenis.- Repeti
posse quaestionem divi fratres rescripserunt.

§ 1.- Is, qui de se confessus est, in caput aliorum
non torquebitur, ut Divus Pius rescripsit.

17.- PAPINIANUS; libro XVI, Responsorum.-
Extrario quoque accusante servos in adulterii
quaestione contra dominum interrogari placuit. quod
divus marcus ac postea maximus princeps iudicantes
secuti sunt.

§ 1.- Sed et in quaestione stupri servi adversus
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uncertainty of his status he will be punished as a
freeman, and notas aslave.

15.- CALLISTRATUS; Judicial Inquiries, Book
V.- It is not necessary to inflict torture in the case of a
freeman, where his testimony is not vacillating.

§ 1.- In the case of a minor under fourteen years of
age, the Divine Pius stated in a Rescript to Msecilius
that torture should not be inflicted to obtain evidence
against another, especially as the accusation was by
no means established by other evidence, since it did
not result that the minor should be believed, even
without the application of torture; for he says that
age, which appears to protect persons against the
harshness of torture, renders them also more
suspected of falsehood.

§ 2.- He who has given security to another claiming
a slave should be considered as the master; and
therefore such slaves cannot be put to torture to
obtain evidence against him. The Divine Pius stated
the following in a Rescript: "You must prove your
case by other testimony, for torture should not be
inflicted upon slaves, when the possessor of an estate
has given security to a claimant, and in the meantime,
is considered as the master."

16.- MODESTINUS; On Punishments, Book III.-
The Divine Brothers stated in a Rescript that torture
could berepeated.

§ 1.- The Divine Pius stated in a Rescript that one
who has made a confession implicating himself, shall
not be tortured to obtain evidence against others.

17.- PAPINIANUS; Opinions, Book XVI.- Again,
when a stranger brings an accusation, it has been
established that slaves can be tortured to obtain
evidence against their masters; a rule which the
Divine Marcus, and afterwards the Emperor
Maximus, followed in rendering their decisions.

§ 1.- Slaves are not tortured against their master
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castigado, por causa de lo dudoso de su condicion,
como esclavo, sino como libre.

15.- CALISTRATO; De las Jurisdicciones, libro
V.- No es conveniente que por razéon de un hombre
libre que no vacila respecto a su testimonio se de
tormento.

§ 1.- El Divino Pio respondié por rescripto a
Mecilio, que tampoco se le habia de dar tormento al
menor de catorce aflos contra la persona de otro,
principalmente cuando la acusacién no esta
justificada extrinsecamente con otros argumentos;
pero no es consiguiente que también se les dé crédito
alos mismos sin tormentos; porque la edad, dice, que
parece ampararlos mientras tanto contra la dureza del
tormento, los hace también mas sospechosos de
facilidad para mentir.

§ 2.- El Divino Pio resolvio por rescripto en estos
términos, que el que did caucion al que reivindica un
esclavo ha de ser considerado en la calidad de dueno,
y que por lo tanto no pueden los esclavos ser
atormentados contra la persona del mismo: «Debes
instruir tu causa con otras pruebas; porque no se debe
someter al tormento a los esclavos, porque el
poseedor de la herencia, que di6 fianza al
demandante, es tenido mientras tanto en el lugar de
duefio».

16.- MODESTINO; De las Penas, libro I1I.- Los
Divinos Hermanos respondieron por rescripto, que
se podia repetir el tormento.

§ 1.- El que confeso respecto a si mismo no serd
atormentado contra la persona de otros, segin
resolvio por rescripto el Divino Pio.

17.- PAPINIANO; Respuestas, libro XVI- Se
determind, que también cuando acusa un extrafo
fueran interrogados en la cuestion de adulterio los
esclavos contra su sefior; a lo que se atuvieron, al
juzgar, el Divino Marco, y después nuestro muy
grande Principe.

§ L.- Pero tampoco en la causa sobre estupro son



DIGESTORUM.- LIBER XLVIII: TIT. XVIII

§ 2.- De quaestione suppositi partus, vel si petat
hereditatem, quem ceteri filii non esse fratrem suum
contendunt, quaestio de servis hereditariis habebitur,
quia non contra dominos ceteros filios, sed pro suc-
cessione domini defuncti quaeritur. Quod congruit
ei, quod Divus Hadrianus rescripsit; quum enim in
socium caedis socius postularetur, de communi servo
habendam quaestionem rescripsit, quod pro domino
fore videretur.

§ 3.- De servo in metallum damnato quaestionem
contra eum qui dominus fuit, non esse habendam
respondi: nec ad rem pertinere, si ministrum se
facinoris fuisse confiteatur.

18.- PAULUS; libro V, Sententiarum.- Unius faci-
noris plurimi rei ita audiendi sunt, ut ab eo primum
incipiatur, qui timidior est vel tenerae aetatis videtur.

§ 1.- Reus evidentioribus argumentis obpressus
repeti in quaestionem potest, maxime si in tormenta
animum corpusque duraverit.

§ 2.- In ea causa, in qua nullis reus argumentis
urguebatur, tormenta non facile adhibenda sunt, sed
instandum accusatori, ut id quod intendat comprobet
atque convincat.

§ 3.- Testes torquendi non sunt convincendi men-
dacii aut veritatis gratia, nisi cum facto intervenisse
dicuntur.

§ 4.- Tudex cum de fide generis instrui non potest,
poterit de servis hereditariis habere quaestionem.

§ 5.- Servo qui ultro aliquid de domino confitetur,
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§ 2.- In a case of fraudulent birth, if a person whom
the other children assert is not their brother claims the
estate, torture shall be applied to slaves belonging to
the estate, for the reason that it is not employed
against the other children as masters, but in order to
determine the succession of the deceased owner. This
agrees with what the Divine Hadrian stated in a
Rescript, for when a man was accused of having
murdered his partner, the Emperor decreed that a
slave owned in common could be put to the question,
because this appeared to be done in behalf of his
master who had been killed.

§ 3.- I gave it as my opinion that where a slave has
been sentenced to the mines, he should not be
tortured to obtain evidence against the person who
had been his master, and that it made no difference if
he had confessed that he had been the perpetrator of
the crime.

18.- PAULUS; Sentences, Book V.- Where several
persons are accused of the same offence, they should
be heard in such a way as to begin with the one who is
the most timid, or appears to be of tender age.

§ 1.- An accused person who is overwhelmed with
conclusive evidence can be tortured a second time;
especially if he has hardened his mind and body
against the torments.

§ 2.- In a case in which nothing has been proved
against the defendant, torture should not be applied
without due consideration; but the accuser should be
urged to confirm and substantiate what he has
alleged.

§ 3.- Witnesses should not be tortured for the
purpose of convicting them of falsehood, or to
ascertain the truth; unless they are alleged to have
been present when the deed was committed.

§ 4.- When a judge cannot otherwise obtain reliable
information concerning a family, he can torture the

slaves belonging to the estate.

§ 5.- No confidence should be placed in a slave
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§ 2.- En la causa sobre parto supuesto, o si pidiera
la herencia uno que los demas hijos sostienen que no
es hermano suyo, se les dara tormento a los esclavos
de la herencia, porque se cuestiona no contra los
otros hijos que son duefios, sino respecto a la
sucesion del duefio fallecido. Lo que es congruente
con lo que resolvid por rescripto el Divino Adriano;
porque cuando un condueiio fuese acusado de la
muerte de otro conduefio, resolvié por rescripto que
se habia de dar tormento al esclavo comun, porque se
consideraria que habia de ser a favor del duefio.

§ 3.- Respondi, que no habia de ser sometido al
tormento contra el que fue su sefior el esclavo con-
denado a las minas; y no hace al caso que confiese
haber sido ejecutor del delito.

18.- PAULO; Sentencias, libro V.- Muchos reos de
un solo delito han de ser oidos de modo que se
comience primeramente por el que es mas timido o
parece de tierna edad.

§ 1.- El reo abrumado por mas evidentes argu-
mentos puede ser sometido de nuevo al tormento
principalmente si su animo y su cuerpo tuvieren
resistencia para los tormentos.

§ 2.- En aquella causa, en que el reo no es
abrumado con algunas pruebas, no se ha de dar
facilmente tormento, sino que se le ha de instar al
acusador para que compruebe lo que sostiene, y con-
venza de ello.

§ 3.- Los testigos no han de ser atormentados para
que queden convictos de su mentira, o en favor de la
verdad, sino si se dijera que intervinieron en el hecho.

§ 4.- El juez, no pudiéndose instruir por el testi-
monio del yerno, podra someter al tormento a los
esclavos de la herencia.

§ 5.- No se le presta crédito al esclavo que volun-
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fides non accommodatur: neque enim oportet salu-
tem dominorum servorum arbitrio committi.

§ 6.- Servus in caput eius domini, a quo distractus
est cuique aliquando servivit, in memoriam prioris
dominii interrogari non potest.

§ 7.- Servus, nec si a domino ad tormenta offeratur,
interrogandus est.

§ 8.- Sane quotiens quaeritur, an servi in caput
domini interrogandi sint, prius de eorum dominio
oportet inquiri.

§ 9.- Cogniturum de criminibus Praesidem oportet
ante diem palam facere custodias se auditurum, ne hi,
qui defendendi sunt, subitis accusatorum criminibus
obprimantur: quamvis defensionem quocumque
tempore postulante reo negari non oportet, adeo ut
propterea et differantur et proferantur custodiae.

§ 10.- Custodiae non solum pro tribunali, sed et de
plano audiri possunt atque damnari.

19.- TRYPHONINUS; libro 1V, Disputationum.-
Is, cui fideicommissa libertas debetur, non aliter ut
servus quaestioni applicetur, nisi aliorum
quaestionibus oneretur.

20.- PAULUS; Ilibro IIlI, Decretorum.- Maritus
quidam heres uxoris suae petebat a Suro pecuniam,
quam apud eum deposuisse defunctam se absente
dicebat, et in eam rem unum testem liberti sui filium
produxerat apud procuratorem: desideraverat et
quaestionem haberi de ancilla. Surus negabat se
accepisse et testimonium non oportere unius hominis
admitti nec solere a quaestionibus incipi, etsi aliena
esset ancilla. Procurator quaestionem de ancilla
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who voluntarily makes charges against his master,
for the safety of masters must not be left to the
discretion of their slaves.

§ 6.- A slave cannot be interrogated to obtain
evidence against his master, by whom he has been
sold, and whom for some time he served as a slave, in
remembrance of his former ownership.

§ 7.- Aslave should not be interrogated, even if his
master offers to have him put to the torture.

§ 8.- It is clear that every time an inquiry is made
whether slaves should be interrogated to obtain
evidence against their masters, it must first be
ascertained that the latter are entitled to their
ownership.

§ 9.- A governor who is to take cognizance of a
criminal accusation must publicly appoint a day
when he will hear the prisoners, for those who are to
be defended should not be oppressed by the sudden
accusation of crime; although, if at any time the
defendant requests it, he should not be refused
permission to defend himself, and on this account,
the day ofthe hearing, whether it has been designated
or not, may be postponed.

§ 10.- Prisoners can not only be heard and
convicted in court, but also elsewhere.

19.- TRYPHONINUS; Disputations, Book IV.- He
who is entitled to freedom under the terms of a trust
cannot be tortured as a slave, unless he is accused by
others who already have been subjected to torture.

20.- PAULUS; Decisions, Book IIl.- A husband, as
the heir of his wife, brought suit against Surus for
money which he alleged the deceased had deposited
with him during his absence, and, in proof of it, he
produced a single witness, the son of his freedman.
He demanded before the Agent of the Treasury that a
certain female slave should be put to torture. Surus
denied that he had received the money, and stated that
the testimony of one man should not be admitted; and
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tariamente confiesa alguna cosa respecto a su sefior;
porque no es conveniente que se encomiende al
arbitrio de los esclavos la seguridad de sus duefios.

§ 6.- El esclavo no puede ser interrogado contra la
persona del sefior, por quien fue enajenado, y al cual
sirvi6 alguna vez, en memoria del anterior dominio.

§ 7.- El esclavo no ha de ser interrogado aunque sea
ofrecido por su sefior para el tormento.

§ 8.- Mas siempre que se trata de saber si los
esclavos han de ser interrogados contra la persona de
su seflor, se debe inquirir primeramente respecto al
dominio de los mismos.

§ 9.- Conviene que el Presidente que ha de conocer
de los delitos haga saber antes del dia que él oird a los
presos, a fin de que los que han de ser defendidos no
sean abrumados con subitas acusaciones de los
acusadores, aunque, pidiéndola el reo, no se le debe
negar en ningun tiempo la defensa, de tal suerte, que
por estarazon se difieren y prorrogan las prisiones.

§ 10.- Los presos pueden ser oidos y condenados
no solamente ante el tribunal, sino también fuera de
juicio.

19.- TRIFONINO; Disputas, libro IV.- Aquel, a
quien se le debe la libertad por fideicomiso, no es
sometido como esclavo al tormento, de otra suerte,
sino si fuese gravado por el tormento de otros.

20.- PAULO; Decretos, libro II1.- Cierto marido,
heredero de su mujer, reclamaba a Suro dinero, que
decia que la difunta deposit6 en su poder, estando él
ausente, y habia presentado para este negocio un solo
testigo, hijo de un liberto suyo; habia pretendido ante
el procurador que también fuese sometida al tor-
mento una esclava. Suro decia ,que no habia recibido
el dinero, y que no se debia admitir el testimonio de
un solo hombre, y que no se acostumbraba a co-
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habuerat; quum ex appellatione cognovisset Im-
perator, pronuntiavit quaestione illicite habita unius
testimonio non esse credendum ideoque recte pro-
vocatum.

21.- IDEM; libro singulari de Poenis paganorum.-
Quaestionis habendae causa neminem esse dam-
nandum Divus Hadrianus rescripsit.

22.- IDEM; libro I, Sententiarum.- Qui sine
accusatoribus in custodiam recepti sunt, quaestio de
his habenda non est, nisi si aliquibus suspicionibus
urgueantur.

TIT. XIX
DE POENIS

1.- ULPIANUS; libro VIII, Disputationum.- Quo-
tiens de delicto quaeritur, placuit non eam poenam
subire quem debere, quam condicio eius admittit eo
tempore, quo sententia de eo fertur, sed eam, quam
sustineret, si eo tempore esset sententiam passus,
cum deliquisset.

§ 1.- Proinde si servus crimen commiserit, deinde
libertatem consecutus dicetur, eam poenam sustinere
debet, quam sustineret, si tunc sententiam passus
fuisset, cum deliquisset.

§ 2.- Per contrarium quoque si in deteriorem
condicionem fuerit redactus, eam poenam subire
eum oportebit, quam sustineret, si in condicione
priore durasset.

§ 3.- Generaliter placet, in legibus publicorum
fudiciorum vel privatorum criminum qui extra
ordinem cognoscunt Praefecti vel Praesides ut eis,
qui poenam pecuniariam egentes eludunt, coer-
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that it was not customary to begin proceedings with
torture, even though the female slave belonged to
another. The Agent of the Treasury caused the female
slave to be tortured. The Emperor decided, on appeal,
that torture had been unlawfully inflicted, and that
the testimony of one witness should not be believed,
and therefore that the appeal had been properly taken.

21.- THE SAME; On the Punishments of
Civilians.- The Divine Hadrian stated in a Rescript
that no one should be condemned because he was
liable to be subjected to torture.

22.- THE SAME; Sentences, Book I.- Those who
have been arrested without having any accusers, can
not be tortured, unless well-grounded suspicion is
attached to them.

TITLE XIX
CONCERNING PUNISHMENTS

1.- ULPIANUS; Disputations, Book VIII.- In every
case of crime, it has been decided that the person
convicted shall not suffer the penalty which his
condition admitted at the time when judgment was
rendered against him, but that which he would have
undergone if he had been sentenced when he
committed the offence.

§ 1.- Hence, when a slave commits a crime, and it is
alleged that he afterwards obtained his freedom, he
must suffer the penalty which he would have suffered
if he had been sentenced at the time when he
perpetrated the offence.

§ 2.- On the other hand, if his condition would be
rendered worse, he must undergo the penalty which
he would have undergone if he had remained in his
former condition.

§ 3.- Generally speaking, it has been decided that,
with reference to the laws relating to public
prosecutions or private offences of which Prefects or
Governors have extraordinary jurisdiction, poor
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menzar por el tormento, aunque la esclava fuese de
otro; el procurador habia sujetado al tormento a la
esclava; habiendo conocido del asunto en virtud de
apelacion el Emperador, declaro, que, habiéndose
sometido ilicitamente al tormento, no se habia dar
crédito al testimonio de uno solo; y que, por lo tanto,
se apeld conrazon.

21.- EL MISMO; De las Penas de los paisanos,
libro unico.- El Divino Adriano resolvio por res-
cripto, que ninguno debia ser condenado para ser
sometido al tormento.

22.- EL MISMO; Sentencias, libro I.- Los que sin
acusadores fueron puestos en prision no han de ser
sometidos al tormento, a no ser que sean acriminados
por algunas sospechas.

TITULO XIX
DE LAS PENAS

1.- ULPIANO; Disputas, libro VIII.- Se
determino, que cuando se trata de delito no debe uno
sufrir aquella pena que permite la condicion del
mismo al tiempo en que respecto a ¢l se pronuncia la
sentencia, sino la que sufriria si sobre él hubiese
recaido la sentencia al tiempo en que hubiese
delinquido.

§ L- Por consiguiente, si un esclavo hubiere
cometido un delito, y se dijere que después consiguid
la libertad, debe sufrir la pena que suftriria, si sobre ¢l
hubiese recaido la sentencia cuando hubiese delin-
quido.

§ 2.- Y también por el contrario, si hubiere sido
reducido a peor condicion, debera €l sufrir la pena
que sufriria, si hubiese continuado en la condicion
anterior.

§ 3.- Esta determinado en general, en las leyes de
los juicios publicos o de los delitos privados, que los
Prefectos o los Presidentes, que conocen extraordi-
nariamente, les impongan castigo extraordinario a
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citionem extraordinariam inducant.

2.- IDEM; libro XLVIII, ad Edictum.- Rei capitalis
damnatum sic accipere debemus, ex qua causa
damnato vel mors vel etiam civitatis amissio vel
servitus contingit.

§ 1.- Constat, postquam deportatio in locum aquae
et ignis interdictionis successit, non prius amittere
quem civitatem, quam Princeps deportatum in
insulam statuerit; Praesidem enim deportare non
posse nulla dubitatio est. Sed Praefectus Urbi ius
habet deportandi statimque post sententiam Praefecti
amisisse civitatem videtur.

§ 2.- Eum accipiemus damnatum, qui non pro-
vocavit: ceterum si provocet, nondum damnatus
videtur. Sed et si ab eo, qui ius damnandi non habuit
rei capitalis, quis damnatus sit, eadem causa erit:
damnatus enim ille est ubi damnatio tenuit.

3.- IDEM; libro X1V, ad Sabinum.- Praegnatis
mulieris consumendae damnatae poena differtur
quoad pariat. ego quidem et ne quaestio de ea
habeatur, scio observari, quamdiu praecgnas est.

4.- MARCIANUS; [libro XIII, Institutionum.-
Relegati sive in insulam deportati debent locis
interdictis abstinere. et hoc iure utimur, ut relegatus
interdictis locis non excedat: alioquin in tempus
quidem relegato perpetuum exilium, in perpetuum
relegato insulae relegationis, in insulam relegato
deportationis, in insulam deportato poena capitis
adrogatur. Et haec ita, sive quis non excesserit in
exilium intra tempus intra quod debuit, sive etiam
alias exilio non obtemperaverit: nam contumacia
eius cumulat poenam. Et nemo potest commeatum
remeatumve dare exuli, nisi Imperator, ex aliqua
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persons, who escape pecuniary penalties, are liable to
arbitrary punishment.

2.- THE SAME; On the Edict, Book XLVIII.- We
should understand a person who has been convicted
of a capital crime to be found guilty of an offence
which entails death, the loss of civil rights, or
servitude.

§ 1.- Itis established that after deportation has been
substituted for the interdiction of water and fire, the
defendant does not lose his citizenship until the
Emperor has decided that he shall be deported to an
island. For there is no doubt that the Governor cannot
deport him, but the Prefect of the city has a right to do
so, and he is considered to have lost his citizenship
immediately after the sentence of the Prefect has
been pronounced.

§ 2.- We understand him to have been condemned
who has not appealed; if, however, he should appeal,
he is not yet considered to be convicted. But if he
should be found guilty of a capital crime by someone
who had not the right to do so, the result will be the
same, for a person is only convicted whose con-
demnation stands.

3.- THE SAME; On Sabinus, Book XIV.- The
execution of the penalty imposed upon a pregnant
woman should be deferred until she brings forth her
child. I. indeed, am well aware of the rule that torture
must not be inflicted upon her as long as she is
pregnant.

4.- MARCIANUS; Institutes, Book XIII.- Persons
who are relegated or deported to an island should
avoid forbidden places; and it is the law that one who
has been relegated shall not depart from the place to
which he was assigned, otherwise he who has been
relegated for a time will be condemned to perpetual
exile. He who is relegated for life is sent to an island;
he who is relegated to an island is deported; and he
who is deported to an island is subjected to the
penalty of death. This is the case whether the
convicted person did not go into exile within the time
that he should have done so, or whether he did not
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los que siendo pobres eluden la pena pecuniaria.

2.- EL MISMO; Comentarios al Edicto, libro
XLVIII.- Debemos entender que uno fue condenado
como reo capital, cuando por alguna causa le corres-
pondio al condenado o la muerte, o la pérdida de la
ciudadania, o la esclavitud.

§ L- Es sabido, que después que la deportacion
sucedi6 en lugar de la interdiccion del agua y del
fuego, nadie pierde la ciudadania antes que el
Principe hubiere determinado que fuese deportado a
una isla; porque no hay duda alguna de que el
Presidente no puede deportarlo. Mas el Prefecto de la
Ciudad tiene facultad para deportarlo, y se considera
que inmediatamente después de la sentencia del
Prefecto perdio la ciudadania.

§ 2.- Tendremos por condenado al que no apelo;
pero si apelara, no es considerado todavia con-
denado. Pero si uno hubiera sido condenado como
reo capital por el que no tuvo jurisdiccion para
condenarlo, estara en la misma situacion; porque es
condenado aquel respecto al cual subsistié la con-
denacion.

3.- EL MISMO; Comentarios a Sabino, libro XIV.-
La pena de la mujer embarazada condenada a ser
ejecutada se difiere hasta que para. Yo ciertamente sé
que se observa, que tampoco se la sujeta al tormento
mientras estd embarazada.

4.- MARCIANO; Instituta, libro XIII.- Los rele-
gados o los deportados a una isla deben abstenerse de
los lugares que se les prohibieron; y observamos este
derecho, que el relegado no salga de los lugares que
se le sefialaron; en otro caso, al relegado temporal-
mente se le impone destierro perpetuo, al relegado
perpetuamente la pena de relegacion a una isla, al
relegado a una isla la de deportacion y al deportado a
una isla la pena capital. Y esto es asi, ya si alguno no
sali6 para el destierro dentro del tiempo en que debid,
ya también si de otro modo no se hubiere atemperado
al destierro; porque su contumacia aumenta la pena;
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causa.

5.- ULPIANUS; libro VII, de officio Proconsulis.-
Absentem in criminibus damnari non debere Divus
Traianus Iulio Frontoni rescripsit. Sed nec de
suspicionibus debere aliquem damnari Divus
Traianus Adsidio Severo rescripsit: satius enim esse
impunitum relinqui facinus nocentis quam inno-
centem damnari. Adversus contumaces vero, qui
neque denuntiationibus neque Edictis Praesidum
obtemperassent, etiam absentes pronuntiari oportet
secundum morem privatorum iudiciorum. Potest
quis defendere haec non esse contraria. Quid igitur
est? Melius statuetur in absentes pecuniarias quidem
poenas vel eas, quae existimationem contingunt, si
saepius admoniti per contumaciam desint, statui
posse et usque ad relegationem procedi: verum si
quid gravius irrogandum fuisset, puta in metallum
vel capitis poenam, non esse absentibus irrogandam.

§ 1.- In accusatorem autem absentem nonnum-
quam gravius statuendum, quam Turpilliani
Senatusconsulti poena irrogatur, dicendum est.

§ 2.- Refert et in maioribus delictis, consulto
aliquid admittatur, an casu. Et sane in omnibus cri-
minibus distinctio haec poenam aut iustam elicere
debet aut temperamentum admittere.

6.- IDEM,; libro LX, de officio Proconsulis.- Si quis
forte, ne supplicio adficiatur, dicat se habere quod
Principi referat salutis ipsius causa, an remittendum
sit ad eum, videndum est. Et sunt plerique Praesidum
tam timidi, ut etiam post sententiam de eo dictam
poenam sustineant nec quicquam audiant: alii

DIGEST.- BOOK XLVIII: TITLE XIX

obey the other rules of exile, for his obstinacy
increases his penalty, and no one can effect the
transfer of return of an exile except the Emperor for
some good reason.

5.- ULPIANUS; On the Duties of Proconsul, Book
VII.- The Divine Trajan stated in a Rescript addressed
to Julius Frontonus that anyone who is absent should
not be convicted of crime. Likewise, no one should
be convicted on suspicion; for the Divine Trajan
stated in a Rescript to Assiduus Severus: "It is better
to permit the crime of a guilty person to go
unpunished than to condemn one who is innocent."
Persons, however, who are contumacious and do not
obey either the notices or the edicts of Governors,
can, even though absent, be sentenced, as is
customary in private offences. Anyone can safely
maintain that these things are not contradictory.
What, then, should be done? With reference to parties
who are absent it is better to decide that pecuniary
penalties, or those which affect the reputation, even
to the extent of relegation, can be imposed if they,
having been frequently notified, do not appear
through obstinacy; but if any more serious
punishment should be inflicted, as, for instance, hard
labor in the mines, or death, it cannot be imposed
upon the parties while they are absent.

§ 1.- It must be said that where an accuser is absent,
heavier penalties are sometimes imposed than that
prescribed by the Turpillian Decree of the Senate.

§ 2.- A distinction must be made in more serious
crimes, that is whether they have been committed
intentionally, or accidentally. And, indeed, in all
offences, this distinction should either induce a
penalty to be inflicted in strict compliance with the
law, or admit of moderation in this respect.

6.- THE SAME; On the Duties of Proconsul, Book
IX.- When anyone, to avoid being subjected to
punishment, alleges that he has something to
communicate to the Emperor which concerns his
safety, let us see whether he should be sent to him.
There are many Governors who are so timid that,
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y nadie puede darle al desterrado licencia para ir o
para volver, a no ser el Emperador por virtud de
alguna causa.

5.-ULPIANO; Del Cargo de Proconsul, libro VII.-
El Divino Trajano respondié por rescripto a Julio
Fronton, que tratdindose de delitos no debia ser
condenado un ausente. Mas el Divino Trajano res-
pondio por rescripto a Asiduo Severo, que tampoco
debia ser condenado alguien por sospechas; porque
es mejor que se deje impune el delito de un culpable,
que condenar a un inocente. Mas contra los con-
tumaces, que no hubiesen obedecido ni a las de-
nuncias, ni a los Edictos de los Presidentes, se debe
fallar, aunque estén ausentes, seguin se acostumbra en
los juicios privados. Cualquiera puede defender que
estas cosas no son contrarias; luego ;qué se dird'?
Mas bien se determinard, que contra los ausentes se
pueden imponer penas ciertamente pecuniarias, o las
que se refieren a la estimacion, y se puede llegar
hasta la relegacion, si, prevenidos muchas veces,
dejaran de comparecer por contumacia; pero si se
hubiese de imponer alguna pena mas grave, por
ejemplo la condenacion a las minas, o la pena capital,
no se ha de imponer a los ausentes.

§ 1.- Mas se ha de decir, que a veces se ha de
imponer contra el acusador ausente pena mas grave
que la que se irroga por el Senadoconsulto
Turpiliano.

§ 2.- Importa saber, que también tratandose de
delitos mas graves se comete alguno deliberada-
mente, o por casualidad. Y, a la verdad, en todos los
delitos debe esta distincion o elegir la pena justa, o
admitir moderacion.

6.- ELMISMO; Del Cargo de Proconsul, libro IX.-
Si acaso alguno dijera, para no sufrir el suplicio, que
¢l tenia que comunicar algo al Principe para la
seguridad del mismo, se ha de ver si habra de ser
remitido a ¢l. Y hay muchos Presidentes tan timidos,
que aun después de pronunciada la sentencia



116 DIGESTORUM.- LIBER XLVIII: TIT. XIX

omnino non patiuntur quicquam tale allegantes:
nonnulli neque semper neque numquam remittunt,
sed inquirunt, quid sit, quod allegare Principi velint
quidque quod pro salute ipsius habeant dicere, post
quae aut sustinent poenam aut non sustinent. Quod
videtur habere mediam rationem. Ceterum, ut mea
fert opinio, prorsus eos non debuisse, posteaquam
semel damnati sunt, audiri, quidquid allegent. Quis
enim dubitat eludendae poenae causa ad haec eos
decurrere magisque esse puniendos, qui tamdiu
conticuerunt, quod pro salute Principis habere se
dicere iactant? nec enim debebant tam magnam rem
tam diureticere.

§ 1.- Si quos comitum vel legati sui reos Proconsul
invenerit, utrum punire eos debeat an successori
servare, quaeri potest. Sed multa exstant exempla,
quae non tantum officialium suorum nec sub se
agentium, verum suos quoque Servos poena
adfecerunt quod quidem faciendum est, ut exemplo
deterriti minus delinquant.

§ 2.- Nunc genera poenarum nobis enumeranda
sunt, quibus Praesides adficere quemque possint. Et
sunt poenae, quae aut vitam adimant aut servitutem
iniungant aut civitatem auferant aut exilium aut
coercitionem corporis contineant:

7.- CALLISTRATUS; libro VI, de Cognitionibus.-
Veluti fustium, admonitio: flagellorum, castigatio:
vinculorum, verberatio.

8.- ULPIANUS; libro IX, de officio Proconsulis.-
Aut damnum cum infamia aut dignitatis aliquam

depositionem aut alicuius actus prohibitionem.

§ 1.- Vita adimitur, ut puta si damnatur aliquis, ut
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even after they have passed sentence for a crime, they
suspend its execution, and do not dare to do anything
else. Others do not permit defendants to say anything
of'this kind. Others again, sometimes, but not always,
send them to the Emperor, but they inquire what it is
they wish to communicate to him, and what they have
to say with reference to his safety; after which they
either defer the infliction of the penalty, or execute it;
which course seems to be reasonable. Besides, in my
opinion, after the defendants once have been
convicted, no attention should be paid to them, no
matter what they say. For who can entertain any
doubt that they have had recourse to this pretext for
the purpose of escaping punishment ? And there is
even more reason that they should be punished for
having so long failed to mention what they boast they
have to disclose concerning the safety of the
Emperor, for they should not keep such important
information to themselves for so long a time.

§ 1.- If a Proconsul ascertains that any of his
attendants, or any of those of his deputy is a criminal,
should he punish him, or reserve him for his
successor? is a question which may be asked. But
there are many examples which show that they have
punished not only the slaves of their officers, and of
their subordinates, but their own as well. This,
indeed, is what should be done, in order that, having
been terrified by the example, they may commit
fewer offences.

§ 2.- Now we must enumerate the different kinds of
penalties which Governors can inflict upon various
culprits. These are such as take away life, or impose
servitude, or deprive a person of citizenship, or
include exile or corporeal punishment:

7.- CALLISTRATUS; On Judicial Inquiries, Book
VI.- Such as castigation with rods, scourging, and
blows with chains,

8.- ULPIANUS; On the Duties of Proconsul, Book
IX.- Or condemnation with infamy, or degradation

from rank, or the prohibition of some act.

§ 1.- Life is taken away, for instance, where anyone
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respecto a aquel difieren la pena, y no se atreven a
cosa alguna; otros no toleran de ningiin modo a los
que alegan alguna cosa semejante; algunos ni la
difieren siempre, ni nunca, sino que inquieren qué es
lo que quiere alegar al Principe, y qué lo que tiene que
decir para la seguridad del mismo, después de lo que
o suspenden, o no suspenden, la pena. Lo que parece
tener razon a medias; pero, segin mi opinién, no
debieron en manera alguna ser oidos después que una
vez fueron condenados, cualquiera que sea la cosa
que aleguen. Porque, ;quién duda que ellos recurren
a esto para eludir la pena, y que mas bien deben ser
castigados los que tanto tiempo callaron lo que se
jactan que tienen que decir para seguridad del
Principe? porque no debian callar tanto tiempo cosa
tan importante.

§ 1.- Si el Proconsul hubiere hallado que son reos
algunos de su comitiva o algin legado suyo, se puede
preguntar si debe castigarlos, o reservarlos para su
sucesor. Pero hay muchos ejemplos de que cas-
tigaron con pena no solamente a sus oficiales, aun a
los que no dependian de ellos, sino también a sus
propios esclavos; lo que ciertamente se ha de hacer,
para que aterrados con el ejemplo delincan menos.

§ 2.- Ahora se han de enumerar por nosotros los
géneros de penas con que los Presidentes pueden
castigar a alguien. Y hay penas que o quitan la vida, o
imponen la esclavitud, o privan de la ciudadania, o
contienen el destierro o un castigo corporal;

7.- CALISTRATO; De las Jurisdicciones, libro
VI.- como la admonicion de palos, el castigo de
azotes, el azotamiento de los aprisionados,

8.- ULPIANO; Del Cargo de Proconsul, libro IX.-
o dafio con infamia, o la privacion de alguna

dignidad, o la prohibicion de algtin acto.

§ L-Se quita la vida, como por ejemplo si alguno
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gladio in eum animadvertatur. Sed animadverti
gladio oportet, non securi vel telo vel fusti vel laqueo
vel quo alio modo. Proinde nec liberam mortis facul-
tatem concedendi ius Praesides habent. Multo enim
vel veneno necandi. Divi tamen fratres rescripserunt
permittentes liberam mortis facultatem.

§ 2.- Hostes autem, item transfugae ea poena adfi-
ciuntur, ut vivi exurantur.

§ 3.- Nec ea quidem poena damnari quem oportet,
ut verberibus necetur vel virgis interematur, nec
tormentis: quamvis plerique dum torquentur deficere
solent.

§ 4.- Est poena, quae adimat libertatem: huiusmodi
ut puta, si quis in metallum vel in opus metalli
damnetur. Metalla autem multa numero sunt et
quaedam quidem provinciae habent, quaedam non
habent: sed quae non habent, in eas provincias
mittunt, quae metalla habent.

§ 5.- Praefecto plane Urbi specialiter competere ius
in metallum damnandi ex Epistula Divi Severi ad
Favium Cilonem exprimitur.

§ 6.- Inter eos autem, qui in metallum et eos, qui in
opus metalli damnantur, differentia in vinculis
tantum est, quod qui in metallum damnantur,
gravioribus vinculis premuntur, qui in opus metalli,
levioribus, quodque refugae ex opere metalli in
metallum dantur, ex metallo gravius coercentur.

§ 7.- Quisquis autem in opus publicum damnatus
refugit, duplicato tempore damnari solet: sed
duplicare eum id temporis oportet, quod ei cum
superesset fugit, scilicet ne illud duplicetur, quo
adprehensus in carcere fuit. Et si in decem annos
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is sentenced to be put to death by the sword, for the
punishment must be inflicted with a sword, and not
with an ax, a dart, a club, a noose, or in any other way.
Hence Governors have not free power to grant the
choice of death, and even less the right to inflict it by
means of poison. Still, the Divine Brothers stated in a
Rescript that they are permitted to select the mode of
death.

§ 2.-Enemies, as well as deserters, are subjected to
the penalty of being burned alive.

§ 3.- No one can be condemned to the penalty of
being beaten to death, or to die under rods or during
torture, although most persons, when they are
tortured, lose their lives.

§ 4.- There are penalties which deprive a person of
his liberty, as where anyone is sentenced to the mines,
or to some work connected with them. There are a
great number of mines. Some provinces have them
and some have not; and those which have none send
culprits who have been sentenced into the provinces
which have.

§ 5.- By a Rescript of the Divine Severus,
addressed to Fabius Cilo, the right to sentence
persons to the mines is exclusively reserved to the
Prefect of the City of Rome.

§ 6.- The difference between those who are
sentenced to the mines, and those who are sentenced
to labor in the mines, is only a matter of chains; for
those who are sentenced to the mines are oppressed
with heavier chains, and those who are sentenced to
work connected with the mines wear lighter ones.
The result of this is that those who escape from labor
connected with the mines are sentenced to the mines;
and those who escape from the mines themselves are
punished even more severely.

§ 7.- Moreover, anyone sentenced to labor on the
public works and escapes is usually condemned to
serve double time; but only that time should be
doubled which remained for him to serve when he
escaped, and that should not be doubled which he
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fuera condenado a ser ejecutado con la espada; pero
debe ser ejecutado con espada, no con segur, o con
dardo, o con palo, o con lazo, o de algiin otro modo.
Por consiguiente los Presidentes no tienen derecho
para conceder la libre eleccion de muerte, y mucho
menos para matar con veneno. Pero los Divinos
Hermanos resolvieron por rescripto, permitiendo la
libre eleccion de muerte.

§ 2.- Mas los enemigos, y también los transfugas,
son condenados a la pena de ser quemados vivos.

§ 3.- Pero ciertamente nadie debe ser condenado a
la pena de ser muerto a azotes, o de ser matado a
palos, ni en el tormento, aunque los mas suelen
fallecer mientras son atormentados.

§ 4.- Es pena que priva de la libertad la de esta
naturaleza, por ejemplo, si alguno fuera condenado a
las minas, o a trabajo en las minas; pero las minas son
muchas en numero; y ciertamente que algunas pro-
vincias las tienen, y que otras no las tienen; pero las
que no las tienen remiten los penados a las provincias
que tienen minas.

§ 5.- Mas al Prefecto de la Ciudad le compete
especialmente el derecho de condenar a las minas,
segun se expresa en la Epistola dél Divino Severo
dirigida a Favio Cilon.

§ 6.- Mas entre los que son condenados a las minas
y los que a trabajo en las minas la diferencia esta
solamente en los grillos, porque los que son con-
denados a las minas son abrumados con grillos mas
pesados, y los que a trabajo en las minas con otros
mas ligeros; y porque los desertores del trabajo en las
minas son condenados a las minas, y los de las minas,
son castigados mas gravemente.

§ 7.- Pero el que condenado a obra publica deserto,
suele ser condenado a doble tiempo; mas conviene
que duplique el tiempo que le hubiese faltado cuando
huyd, esto es, de modo que no se duplique el que
preso paso en la carcel. Y si hubiera sido condenado a
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damnatus sit, aut perpetuari ei debet poena aut in
opus metalli transmitti. Plane si decennio damnatus
fuit et initio statim fugit, videndum est, utrum
duplicari ei tempora debeant, an vero perpetuari vel
transferri in opus metalli. Et magis est, ut transferatur
aut perpetuetur. Generaliter enim dicitur, quotiens
decennium excessura est duplicatio, non esse tem-
pore poenam artandam.

§ 8.- In ministerium metallicorum feminae in
perpetuum vel ad tempus damnari solent simili modo
et in salinas. Et si quidem in perpetuum fuerint
damnatae, quasi servae poenae constituuntur: si vero
ad tempus damnantur, retinent civitatem.

§ 9.- Solent Praesides in carcere continendos
damnare aut ut in vinculis contineantur: sed id eos
facere non oportet. Nam huiusmodi poenae inter-
dictae sunt: carcer enim ad continendos homines,
non ad puniendos haberi debet.

§ 10.- In calcariam quoque vel sulpurariam dam-
nari solent: sed hae poenae metalli magis sunt.

§ 11.- Quicumque in ludum venatorium fuerint
damnati, videndum est, an servi poenae efficiantur:
solent enim iuniores hac poena adfici. Utrum ergo
servi poenae isti efficiantur an retineant libertatem,
videndum est. Et magis est, ut hi quoque servi
efficiantur: hoc enim distant a ceteris, quod insti-
tuuntur venatores aut pyrricharii aut aliam quam
voluptatem gesticulandi vel aliter se movendi gratia.

§ 12.- Servos in metallum vel in opus metalli, item
in ludum venatorium dari solere nulla dubitatio est: et
si fuerint dati, servi poenae efficiuntur nec ad eum
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passed in prison after having been arrested. If he was
sentenced to serve ten years, his punishment should
be made perpetual, or he should be transferred to the
labor of the mines. Where he was sentenced to serve
ten years, and immediately afterwards escaped, let us
see whether his time should be doubled, or be made
perpetual, or whether he should be transferred to the
labor of the mines. The better opinion is, that he
should either be transferred, or sentenced to serve for
life. For, generally speaking, it is said that when
double the time exceeds the period of ten years, the
penalty should not be limited.

§ 8.- Women are usually sentenced to the service of
those working in the mines, for life or for a term, just
as is the case with reference to the salt-pits. Where
they are sentenced for life, they are considered penal
slaves; but if they are sentenced for a prescribed term,
they retain their civil rights.

§ 9.- Governors usually sentence criminals to be
confined in prison, or to be kept in chains; but they
should not do this, for penalties of this kind are
forbidden, as a prison should be used for the safe-
keeping of men, and not for their punishment.

§ 10.- They are also accustomed to sentence them
to chalk-pits, and sulphur-pits, but these punishments
are rather included in that of the mines.

§ 11.- Let us see whether those who are sentenced
to the amusement of hunting, become penal slaves;
for the younger ones are ordinarily subjected to this
penalty. Therefore it must be considered whether
such persons become penal slaves, or whether they
retain their freedom. The better opinion is that they
also become slaves, for the only way in which they
differ from others is that they are instructed in
hunting, or dancing, or in some other art, for the
purpose of acting in pantomime, and other theatrical
exhibitions for the entertainment of audiences.

§ 12.- There is no doubt that slaves are usually
sentenced to the mines, to labor connected with the
mines, or to the amusement of hunting. When this is
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diez afios, o se le debe hacer perpetua la pena, o se le
debe enviar al trabajo de las minas. Mas si fue
condenado por diez afios, y huyé inmediatamente
desde el principio, se ha de ver si se le debe duplicaru
hacer perpetuo el tiempo o si ha de ser enviado al
trabajo en las minas. y es mas probable qué sea
enviado, o que se le perpetie el tiempo; porque en
general se dice, que cuando la duplicaciéon ha de
exceder de un decenio la pena no ha de ser limitada
por el tiempo.

§ 8.- Las mujeres suelen ser condenadas a
perpetuidad, o temporalmente, al servicio de los
mineros; y de igual modo también a las salinas. Y si
verdaderamente hubieren sido condenadas a
perpetuidad se constituyen como esclavas de la pena,
y si son condenadas temporalmente, retienen la
ciudadania.

§ 9.- Suelen los Presidentes condenar a ser rete-
nidos en la carcel, o a tenerlos reclusos con grillos;
pero no deben hacer esto; porque estan prohibidas
tales penas, pues la carcel debe ser tenida para
custodiar a los hombres, no para castigarlos.

§ 10.- También se suele condenar a calera, o a mina
de azufre, pero éstas son mas bien penas a las minas.

§ 11.- Mas se ha de ver, si los que hubieren sido
condenados al juego de la caza se hacen esclavos de
la pena; porque suelen ser condenados a esta pena los
jovenes. Luego se ha de ver, si éstos se hacen
esclavos de la pena, o si retienen la libertad; y es mas
cierto que también éstos se hacen esclavos de la pena;
porque en esto se diferencian de los demas, en que
son destinados a cazadores, o a danzantes guerreros,
0 a alguna otra diversion, para gesticular, o para
bailar.

§ 12.- No hay duda alguna que los esclavos suelen
ser condenados a las minas, o a trabajo en las minas, y
también al juego de la caza; y que si hubieren sido
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pertinebunt, cuius fuerint antequam damnarentur.
Denique cum quidam servus in metallum damnatus
beneficio Principis esset iam poena liberatus,
Imperator Antoninus rectissime rescripsit, quia
semel domini esse desierat servus poenae factus, non
esse eum in potestatem domini postea reddendum.

§ 13.- Sed sive in perpetua vincula fuerit damnatus
servus sive in temporalia, eius remanet, cuius fuit,
antequam damnaretur.

9.- IDEM,; libro X, de officio Proconsulis.- Moris
est advocationibus quoque Praesides interdicere. Et
nonnumquam in perpetuum interdicunt, nonnum-
quam ad tempus vel annis metiuntur vel etiam tem-
pore quo provinciam regunt.

§ 1.- Nec non ita quoque interdici potest alicui, ne
certis personis adsit.

§ 2.- Potest et ita interdici cui, ne apud tribunal
Praesidis postulet, et tamen apud legatum vel pro-
curatorem non prohibetur agere.

§ 3.- Si tamen apud legatum prohibitus fuerit
postulare, credo per consequentias ne quidem apud
Praesidem relictam illi postulandi facultatem.

§ 4.- Nonnumquam non advocationibus cui
interdicitur, sed foro. Plus est autem foro quam
advocationibus interdicere, si quidem huic omnino
forensibus negotiis accommodare se non permittatur.
Solet autem ita vel iuris studiosis interdici vel
advocatis vel tabellionibus sive pragmaticis.

§ 5.- Solet et ita interdici, ne instrumenta omnino
forment neve libellos concipiant vel testationes
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done they become penal slaves, and no longer belong
to him whose property they were before they were
convicted. Finally, when a certain slave who was
sentenced to the mines was released from
punishment through the indulgence of the sovereign,
the Emperor Antoninus very properly stated in a
Rescript that, for the reason that he having become a
penal slave, and on that account having ceased to
belong to his master, he should not afterwards be
restored to him.

§ 13.- Where a slave has been sentenced to
perpetual, or temporary confinement in chains, he
continues to be the property of him to whom he
belonged before he was convicted.

9.- THE SAME; On the Duties of Proconsul, Book
X.- It is not unusual for Governors to forbid persons
to act as advocates, sometimes for life, and
sometimes for a certain term of years, or for the time
during which they rule the province.

§ 1.- Anyone can also be forbidden to assist certain
persons.

§ 2.- Anyone can be forbidden to accuse another
before the tribunal of a Governor, and still he cannot
be forbidden to do so before his deputy, or the Agent
ofthe Treasury.

§ 3.- If, however, he is forbidden to prosecute
before the deputy, I think that, in consequence of this,
he will not retain the power to do so before the
Governor.

§ 4.- Sometimes a person is not forbidden to act as
advocate, but to practice law. The latter penalty is
more severe than the prohibition of appearing as an
advocate, since, by means of it, a person is not
permitted to transact any legal business whatever. It
is customary to interdict in this manner students of
law, advocates, notaries, and other members of the
legal profession.

§ 5.- It is also customary to prohibit them from
drawing up any instrument, petition, or deposition
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condenados se hacen esclavos de la pena; y no per-
teneceran a aquel de quien hubieren sido antes que
fuesen condenados. Finalmente, habiendo sido ya
librado de la pena por beneficio del Principe un
esclavo condenado a las minas, con muchisima razon
respondi6 por rescripto el Emperador Antonino, que,
como ya una vez habia dejado de ser de su sefior por
haberse hecho esclavo de la pena, no habia ¢l de
volver después a poder de su sefior.

§ 13.- Mas ya si el esclavo hubiere sido condenado
a prision perpetua, ya si a temporal, permanece
siendo de aquel de quien fue antes que fuese con-
denado.

9.- ELMISMO:; Del Cargo de Proconsul, Libro X .-
Es costumbre que también los Presidentes prohiban
el ejercicio de la abogacia; y a veces lo prohiben a
perpetuidad, a veces temporalmente, o lo limitan a
afios, o aun por el tiempo que gobiernan la provincia.

§ 1.- También se le puede prohibir a alguno que
asista a ciertas personas.

§ 2.- Igualmente se le puede prohibir a alguno que
postule ante el tribunal del Presidente; y sin embargo,
no se le prohibe que actue ante el legado o ante el
procurador.

§ 3.- Mas si se le hubiere prohibido postular ante el
legado, creo que por consecuencia no se le dejo
ciertamente facultad para postular ante el Presidente.

§ 4.- Aveces no se le prohibe auno el ejercicio de la
abogacia, sino el foro. Pero es mas prohibirle el foro,
que el ejercicio de la abogacia, si verdaderamente no
se le permitiera en absoluto intervenir en los nego-
cios forenses. Mas asi se les suele prohibir a los que
estudian el derecho, o a los abogados, o a los
tabeliones o pragmaticos.

§ 5.- También se les suele prohibir que no for-
malicen de ningin modo instrumentos, ni con-
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consignent.

§ 6.- Solet et sic, ne eo loci sedeant, quo in publico
instrumenta deponuntur, archio forte vel gram-
matophylacio.

§ 7.- Solet et sic, ut testamenta ne ordinent vel
scribant vel signent.

§ 8.- Erit et illa poena, ne quis negotiis publicis
interveniat: hic enim privatis quidem interesse
poterit, publicis prohibebitur, ut solent quibus sen-
tentia praecipitur dymosiwn apexesvai.

§ 9.- Sunt autem et aliae poenae: si negotiatione
quis abstinere iubeatur vel ad conductionem eorum
quae publice locantur accedere, ut ad vectigalia
publica.

§ 10.- Interdici autem negotiatione plerumque vel
negotiationibus solet. Sed damnare, ut quis
negotietur, an possit videamus. Et sunt quidem hae
poenae, si quis generaliter tractare velit, inciviles
invitum hominem iubere facere quod facere non
potest. Sed si quis specialiter tractaverit, potest esse
iusta causa compellendi cuius ad negotiationem:
quod si fuerit, sequenda erit sententia.

§ 11.- Istae fere sunt poenae quae iniungi solent.
sed enim sciendum est discrimina esse poenarum
neque omnes eadem poena adfici posse. Nam in
primis decuriones in metallum damnari non possunt
nec in opus metalli, nec furcae subici vel vivi exuri; et
si forte huiusmodi sententia fuerint affecti, liberandi
erunt; sed hoc non potest efficere qui sententiam
dixit, verum referre ad Principem debet, ut ex
auctoritate eius poena aut permutetur aut liberaretur.
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whatever.

§ 6.- It is also customary to prohibit them from
stopping in places where public documents are
deposited, for instance, in the archives, or wherever
such papers are stored.

§ 7.- It is also customary to prohibit them from
formulating wills, or writing, or sealing them.

§ 8.- The penalty of being prohibited from
conducting any public business is also imposed; for a
person of this kind can transact private business, and
still be forbidden to attend to any that is public; as
occurs in cases where sentence is pronounced to
abstain from all public matters.

§ 9.- There are also other penalties, as where
anyone is ordered to abstain from any negotiation; or
from having anything to do with the contracts of
those who lease property belonging to the public; or
with the public taxes.

§ 10.- It is customary for anyone to be forbidden to
transact any special matter, or any business in
general; but let us see whether he can be sentenced to
transact some business. These penalties, indeed, if
anyone wishes to discuss them in a general way, are
contrary to the Civil Law, for a man cannot be
ordered, against his consent, to do something that he
is unable to perform; but, in particular instances,
good reason exists for compelling him to attend to
certain negotiations. When this is the case, the
sentence must be executed.

§ 11.- The following are the penalties which are
ordinarily inflicted. It must, however, be
remembered that distinctions exist between them,
and that all persons should not be subjected to the
same punishment. For, in the first place, decurions
cannot be sentenced to the mines, nor to work
connected with the mines, nor to the gallows, nor to
be burned alive; and if any of these sentences should
be imposed upon them, they must be released. He
who pronounced the sentence, however, cannot do
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feccionen libelos, ni firmen declaraciones testi-
ficales.

§ 6.- Se les suele prohibir también que asistan a
aquel lugar publico en que se depositan los instru-
mentos, por ejemplo, al archivo, o a la cancilleria.

§ 7.- También se les suele prohibir que dispongan
testamentos, o los escriban, o los signen.

§ 8.- Habrd también pena para que uno no
intervenga en negocios publicos; porque éste podra
ciertamente intervenir en los privados, pero se le
prohibira que intervenga en los ptiblicos, como se les
suele prohibir a aquellos a quienes se les manda en la
sentencia que se abstengan de los negocios publicos.

§ 9.- Pero hay también otras penas, por ejemplo, si
a uno se le mandara que se abstuviese de una
negociacion, o que tomara parte en el arriendo de las
cosas que publicamente se dan en arrendamiento,
como los tributos publicos.

§ 10.- Mas se suele prohibir las mas de las veces
una negociacion, o negociaciones. Pero veamos si se
podra condenar a uno a que negocie; y, si alguien
quisiera tratar el asunto en general, son ciertamente
contrarias al Derecho Civil las penas de mandar que
un hombre haga contra su voluntad lo que no puede
hacer. Pero si alguno lo tratare en particular, puede
haber justa causa para compeler a alguien a una
negociacion; y si fuere condenado, se habra de
ejecutar la sentencia.

§11.- Estas son de ordinario las penas que se suelen
imponer; pero se ha de saber, que hay diferencias en
las penas, y que no todos pueden ser castigados con la
misma pena. Porque, en primer lugar, los decuriones
no pueden ser condenados a las minas, ni al trabajo
en las minas, ni ser ahorcados, o ser quemados vivos;
y siacaso hubieren sido condenados por sentencia de
tal naturaleza, habran de ser eximidos; pero esto no
puede hacerlo el que dicto la sentencia, sino que debe
dar cuenta al Principe, para que por virtud de su
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§ 12.- Parentes quoque et liberi decurionum in
eadem causa sunt.

§ 13.- Liberos non tantum filios accipere debemus,
verum omnes liberos.

§ 14.- Sed utrum hi soli, qui post decurionatum
suscepti sunt, his poenis non adficiantur, an vero
omnes omnino liberi, etiam in plebeia familia sus-
cepti, videndum est: et magis puto omnibus prodesse
debere.

§ 15.- Plane si parens decurio esse desierit, si
quidem iam decurione fuerit editus, proderit ei, ne
adficiatur: enimvero si posteaquam plebeius factus
est tunc suscipiat filium, quasi plebeio editus ita erit
plectendus.

§ 16.- Statuliberum quasi liberum iam puniendum
Divus Pius Salvio Marciano rescripsit.

10.- MACER; libro II, de publicis Iudiciis.- In
servorum persona ita observatur, ut exemplo
humiliorum puniantur. Et ex quibus causis liber
fustibus caeditur, ex his servus flagellis caedi et
domino reddi iubetur: et ex quibus liber fustibus
caesus in opus publicum datur, ex his servus, sub
poena vinculorum ad eius temporis spatium, flagellis
caesus domino reddi iubetur. Si sub poena vin-
culorum domino reddi iussus non recipiatur, venum-
dari et, si emptorem non invenerit, in opus publicum
et quidem perpetuum tradi iubetur.
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this, but it ought to be referred to the Emperor, who,
by his authority, will either commute the penalty or
discharge the party in question.

§ 12.- The parents and children of decurions also
enjoy the same privilege.

§ 13.- We should understand by the term
"children," not only the sons but all the offspring.

§ 14.- But are only those born after the office of
decurion has been obtained, exempt from these
penalties; or are all the children, even those born in a
plebeian family, excepted? is a question which
should be considered. I am inclined to believe that all
are entitled to the privilege.

§ 15.- It is clear that if the father has ceased to be a
decurion, any child born while he holds the office
will enjoy the privilege of not being subjected to
these penalties; but if, after he became a plebeian
again, he should have a son, the latter, having been
born aplebeian, should be punished in this manner.

§ 16.- The Divine Pius stated to Salvius Marcianus
in a Rescript that a slave, who is to become free under
a condition, should be punished just as if he were
already free.

10.- MACER; On Public Prosecutions, Book II.-
The rule is observed with reference to slaves, that
they shall be punished as persons of the lowest rank,
and in cases where a freeman is whipped, a slave
should be scourged, and ordered to be restored to his
master; and where a freeman, after having been
whipped, is sentenced to labor upon the public
works, a slave, under the same circumstances, after
having been kept in chains for a certain period of
time, and scourged, is ordered to .be restored to his
master. Where a slave, after having undergone the
punishment of chains, is ordered to be restored to his
master, but is not received by him, he shall be sold;
and if he does not find a purchaser, he shall be
sentenced to labor on the public works for life.
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autoridad o se permute la pena, o se deje en libertad.

§ 12.- También estan en el mismo caso los
ascendientes y los descendientes de los decuriones.

§ 13.- Mas por descendientes debemos entender no
solamente los hijos, sino también todos los des-
cendientes.

§ 14.- Pero se ha de ver, si solamente no estan
sujetos a estas penas los que nacieron después del
decurionato, o si absolutamente todos los descen-
dientes, aunque hayan nacido en familia plebeya; y
mas bien creo que esto les debe aprovechar a todos.

§ 15.- Mas si el ascendiente hubiere dejado de ser
decuridn, si el descendiente hubiere sido dado a luz
siendo ya aquel ciertamente decurion, le aprovechara
esto para no ser sometido a tales penas; porque si
después que se hizo plebeyo tuviera el hijo, éste,
como nacido de un plebeyo, habra de ser asi casti-
gado.

§ 16.- El Divino Pio respondidé por rescripto a
Salvio Marciano, que el que en testamento fue dejado
libre bajo condicion ha de ser castigado como si ya
fuese libre.

10.- MACER; De los Juicios publicos, libro II.-
Respecto a la persona de los esclavos se observa que
sean castigados a la manera que los de baja con-
dicion; y por las mismas causas por las que un
hombre libre es condenado a palos, es condenado a
azotes un esclavo, y se manda que sea devuelto a su
sefior; y por las mismas causas por las que el libre
apaleado es condenado a obras publicas, se manda
que el esclavo, sujeto a pena de Prision por igual
espacio de tiempo, sea devuelto, azotado, a su sefior.
Si el que se mando6 que, bajo pena de prision, fuese
entregado a su sefior, no fuera recibido por éste, se
manda que sea vendido, y, si no hallare comprador,
que sea destinado a las obras publicas y ciertamente a
perpetuidad.
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§ 1.- Qui ex causa in metallum dati sunt et post hoc
deliquerunt, in eos tamquam metallicos constitui
debet, quamvis nondum in eum locum perducti
fuerint, in quo operari habent: nam statim ut de is
sententia dicta est, condicionem suam permutant.

§ 2.- In personis tam plebeiorum quam decurionum
illud constitutum est, ut qui maiori poena adficitur,
quam legibus statuta est, infamis non fiat. Ergo et si
opere temporario quis multatus sit vel tantum fusti-
bus caesus, licet in actione famosa, veluti furti,
dicendum erit infamem non esse, quia et solus
fustium ictus gravior est quam pecuniaris damnatio.

11.- MARCIANUS; libro II, de publicis Iudiciis.-
Perspiciendum est iudicanti, ne quid aut durius aut
remissius constituatur, quam causa deposcit: nec
enim aut severitatis aut clementiae gloria affectanda
est, sed perpenso iudicio, prout quaeque res expos-
tulat, statuendum est. Plane in levioribus causis pro-
niores ad lenitatem iudices esse debent, in gra-
vioribus poenis severitatem legum cum aliquo
temperamento benignitatis subsequi.

§ 1.- Furta domestica si viliora sunt, publice
vindicanda non sunt, nec admittenda est huiusmodi
accusatio, cum servus a domino vel libertus a
patrono, in cuius domo moratur, vel mercennarius ab
eo, cui operas suas locaverat, offeratur quaestioni:
nam domestica furta vocantur, quae servi dominis vel
liberti patronis vel mercennarii apud quos degunt
subripiunt.

§ 2.- Delinquitur autem aut proposito aut impetu
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§ 1.- Those who, for some cause, have been
sentenced to the mines and afterwards commit some
offence, ought to be judged as having been
condemned to the mines, although they may not yet
have been taken to the place where they will be
compelled to work; for they change their condition
justas soon as sentence has been passed upon them.

§ 2.- It has been decided with reference to
plebeians as well as decurions, that where a more
severe penalty than is authorized by law has been
inflicted upon anyone, he does not become infamous.
Therefore, if a man has been sentenced to labor for a
specified term, or only beaten with rods, although
this may have been done in an action which implied
infamy, as, for instance, one of theft, it must be said
that the accused does not become infamous, because
blows with a rod constitute a more severe penalty
than a pecuniary fine.

11.- MARCIANUS; On Public Prosecutions,
Book I1.- Tt is the duty of the judge to be careful not to
impose a sentence which is either more or less severe
than the case demands; for neither a reputation for
harshness, or the glory of clemency should be his
aim; but, having carefully weighed the
circumstances of the case, we should decide
whatever the matter requires. It is clear that in cases
of minor importance, judges should be inclined to
lenity; and where heavier penalties are involved,
while they must comply with the stern requirements
of the laws, they should temper them with some
degree of indulgence.

§ 1.- Domestic thefts, if of trifling importance,
should not be made the subject of public
prosecutions; and an accusation of this kind ought
not to be permitted when a slave is presented for trial
by his master, or a freeman by his patron in whose
house he lives, or a laborer by anyone who hires his
services; for those are called domestic thefts which
slaves commit against their masters, freedmen
against their patrons, or hired laborers against those
for whom they work.

§ 2.- Moreover, a crime is committed either
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§ 1.- Los que en virtud de causa fueron condenados
a las minas, y después de esto delinquieron deben ser
castigados como mineros, aunque todavia no
hubieren sido llevados al lugar en que tienen que
trabajar; porque inmediatamente que respecto de
ellos se profirid la sentencia permutan su condicion.

§ 2.- Estd determinado respecto a las personas
tanto de los plebeyos, como de los decuriones, que no
se haga infame el que es castigado con mayor pena
que la que se establecid en las leyes; luego, aunque
alguno haya sido castigado con trabajo temporal, o
solamente apaleado, aun cuando por accidén
infamante, como la de hurto, se habra de decir que no
es infame, porque también un solo golpe de palo es
mas grave, que la condenacion pecuniaria.

11.- MARCIANO; De los Juicios publicos, libro
I1.- Se ha de procurar por el juzgador que no se
determine cosa alguna con mas dureza, o con mas
lenidad, que lo que requiere la causa; porque no se ha
de aspirar a la gloria de severidad o de clemencia,
sino que se ha de determinar con maduro juicio,
segun requiere cada caso. Y ciertamente que en las
causas leves deben estar los jueces mas inclinados a
lalenidad, y atenerse tratdndose de penas mas graves
a la severidad de las leyes con cierto temperamento
debenignidad.

§ 1.- Los hurtos domésticos, si son de poca entidad,
no deben ser castigados publicamente; y ni se ha de
admitir semejante acusacion, cuando fuera ofrecido
para el tormento el esclavo por su sefior, o el liberto
por su patrono, en cuya casa mora, o ¢l asalariado por
aquel quien habia dado en arrendamiento su trabajo;
porque se llaman hurtos domésticos los de cosas que
hurtan los esclavos a sus sefiores, o los libertos a sus
patronos, o los asalariados a aquellos en cuya casa
viven.

§ 2.- Mas se delinque o de propdsito, o por
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aut casu. Proposito delinquunt latrones, qui factio-
nem habent: impetu autem, cum per ebrietatem ad
manus aut ad ferrum venitur: casu vero, cum in
venando telum in feram missum hominem interfecit.

§ 3.- Capitis poena est bestiis obici vel alias similes
poenas pati vel animadverti.

12.- MACER; libro 11, de officio Praesidis.- Quod
ad statum damnatorum pertinet, nihil interest,
fudicium publicum fuerit nec ne: nam sola sententia,
non genus criminis spectatur. Itaque hi, in quos
animadverti iubetur quive ad bestias dantur,
confestim poenae servi fiunt.

13.- ULPIANUS; libro I, de Appellationibus.-
Hodie licet ei, qui extra ordinem de crimine
cognoscit, quam vult sententiam ferre, vel graviorem
vel leviorem, ita tamen ut in utroque moderationem
non excedat.

14.- MACER; libro II de Re militari.- Quaedam
delicta pagano aut nullam aut leviorem poenam
irrogant, militi vero graviorem. nam si miles artem
ludicram fecerit vel in servitutem se venire passus
est, capite puniendum Menander scribit.

15.- VENULEIUS SATURNINUS; libro I, de
officio Proconsulis.- Divus Hadrianus eos, qui in
numero decurionum essent, capite puniri prohibuit,
nisi si qui parentem occidissent: verum poena legis
Corneliae puniendos mandatis plenissime cautum
est.

16.- CLAUDIUS SATURNINUS; libro singulari
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deliberately, or upon a sudden impulse, or by chance.
Robbers commit a crime deliberately when they
organize. Persons act by sudden impulse when they
resort to violence, or to the use of weapons, through
drunkenness. A crime is committed by chance, if one
man kills another while hunting, when he aims a dart
atawild beast.

§ 3.- To be thrown to wild beasts, or to suffer or be
sentenced to similar punishments, are capital
penalties.

12.- MACER; On the Duties of Governor, Book I1.-
With reference to the civil condition of persons who
have been convicted, it makes no difference whether
the prosecution was public or not; for the sentence,
and not the kind of crime, is alone considered.
Therefore, those who are ordered to be punished in
other ways, or who are delivered up to wild beasts,
instantly become penal slaves.

13.- ULPIANUS; On Appeals, Book I.- 1t is lawful,
at present, when anyone has extraordinary
jurisdiction of a crime, to inflict any sentence which
he may desire, either a more severe or a lighter one;
provided that, in neither instance, he exceeds the
bounds ofreason.

14.- MACER; On Military Affairs, Book II.-
Certain offences, if committed by a civilian, either
entail no penalty at all, or merely a trifling one, while
in the case of a soldier, they are severely punished,
for if a soldier follows the calling of a buffoon, or
suffers himself to be sold in slavery, Menander says
that he should undergo capital punishment.

15.- VENULEIUS SATURNINUS; On the Duties
of Proconsul, Book I.- The Divine Hadrian forbade
those included in the order of decurions to be
punished capitally, unless they had killed one of their
parents. It is, however, very clearly provided by the
Imperial Mandates, that they should suffer the
penalty of the Cornelian Law.

16.- CLAUDIUS SATURNINUS; On the
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impetuosidad, o por casualidad; delinquen de pro-
posito los ladrones, que forman cuadrilla; pero por
impetu, cuando por embriaguez se llega a las manos
0 a las armas; mas por casualidad, cuando cazando
mato6 aun hombre el dardo dirigido aun animal.

§ 3.- Es pena capital la de ser echado a las fieras, o
sufrir otras penas semejantes, o ser condenado a
muerte de espada.

12.- MACER: Del Cargo de Presidente, libro I.-
Por lo que se refiere al estado de los condenados,
nada importa que el juicio haya sido publico, o no;
porque s6lo se atiende a la sentencia, no al género del
delito; y asi, aquellos que se manda que sean ¢je-
cutados con la espada, o los que son condenados a las
fieras, se hacen in mediatamente esclavos de la pena.

13.- ULPIANO; De las Apelaciones, libro I.- Hoy
le es licito al que extraordinariamente conoce de un
crimen proferir la sentencia que quiere, 0 mas grave,
o mas leve, pero de suerte que en uno y en otro caso
no se exceda de lo que es razon.

14.- MACER; De los asuntos militares, libro II.-
Ciertos delitos no irrogan pena alguna a los paisanos,
o se la irrogan mas leve, y mas grave a los militares;
porque si un militar ejerciere arte comica, o si
consintié ser vendido para esclavitud, escribe
Menandro que debe ser condenado a muerte.

15.- VENULEYO SATURNINO; Del Cargo de
Proconsul, libro I.- E1 Divino Adriano prohibié que
fuesen condenados a pena capital los que estuviesen
en el numero de los decuriones, a no ser que algunos
hubiesen matado a su ascendiente; pero en los
mandatos se dispuso muy terminantemente que
habian de ser castigados con la pena de la ley
Cornelia.

16.- CLAUDIO SATURNINO; De las Penas de
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de Poenis paganorum.- Aut facta puniuntur, ut furta
caedesque, aut dicta, ut convicia et infidae advo-
cationes, aut scripta, ut falsa et famosi libelli, aut
consilia, ut coniurationes et latronum conscientia
quosque alios suadendo iuvisse sceleris est instar.

§ 1.- Sed haec quattuor genera consideranda sunt
septem modis: causa persona loco tempore qualitate
quantitate eventu.

§ 2.- Causa, ut in verberibus, quae impunita sunt a
magistro allata vel parente, quoniam emendationis,
non iniuriae gratia videntur adhiberi: puniuntur, cum
quis per iram ab extraneo pulsatus est.

§ 3.- Persona dupliciter spectatur, eius qui fecit et
eius qui passus est: aliter enim puniuntur ex isdem
facinoribus servi quam liberi, et aliter, qui quid in
dominum parentemve ausus est quam qui in
extraneum, in magistratum vel in privatum. In eius
rei consideratione aetatis quoque ratio habeatur.

§ 4.- Locus facit, ut idem vel furtum vel sacri-
legium sit et capite luendum vel minore supplicio.

§ 5.- Tempus discernit emansorem a fugitivo et
effractorem vel furem diurnum a nocturno.

§ 6.- Qualitate, cum factum vel atrocius vel levius
est: ut furta manifesta a nec manifestis discerni
solent, rixae a grassaturis, expilationes a furtis,
petulantia a violentia. Qua de re maximus apud
graecos orator Demosthenes sic ait: non enim plaga
repraesentat contumelian, sed dedecoratio; neue
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Penalties of Civilians.- Acts such as theft or
homicide; verbal statements, such as insults, or
betrayal by advocates; written ones, such as forgeries
and criminal libels; and advice such as is given in
conspiracies and the agreements of thieves are
punished, for it is the same as a crime to assist others
by persuasion.

§ 1.- These four kinds of offences should be
considered under seven different heads; namely, the
cause, the person, the place, the time, the quality, the
quantity, and the result.

§ 2.- The cause, in the case of blows which are
unpunished when inflicted by a master or a parent;
for the reason that they seem to be given rather for the
purpose of correction than injury. They are
punishable when anyone is beaten by a stranger in
anger.

§ 3.- The person is considered from two points of
view: first, that of him who committed the act; and
second, that of him who suffered it; for otherwise
slaves would be punished differently from freedmen
for the same offences. And anyone who dares to
attack his master or his father is punished differently
from one who raises his hand against a stranger, a
teacher, or a private individual. In the discussion of
this subject age should also be taken into account.

§ 4.- The place renders the same act one either of
theft or sacrilege, and determines whether it should
be punished with death or with a penalty of less
severity.

§ 5.- The time distinguishes a person temporarily
absent from a fugitive, and a housebreaker or a
daylight thief from one who commits the crime by
night.

§ 6.- The quality, when the act is either more
atrocious or less grave, as manifest thefts are usually
distinguished from those that are non-manifest;
quarrels from highway robberies; pillage from
ordinary theft; impudence from violence. On this
point Demosthenes, the greatest orator of the Greeks,
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los paisanos, libro unico.- Se castigan o los hechos,
como los hurtos y las muertes, o los dichos, como las
afrentas, y las infieles defensas de abogado, o los
escritos, como los falsos y los libelos infamatorios, o
los consejos, como las conjuraciones y la inte-
ligencia con ladrones, pues haber ayudado a otros
cualesquiera aconsejandoles es una especie de delito.

§ 1.- Mas estos cuatro géneros han de ser consi-
derados de siete modos: respecto a la causa, a la per-
sona, al lugar, al tiempo, a la calidad, a la cantidad, y
alresultado.

§ 2.- Respecto a la causa, como tratandose de los
azotes que impunemente fueron dados por el
maestro, o por el ascendiente, porque se considera
que se dan para enmienda, no para injuria; son
castigados cuando alguno fue golpeado con ira por
un extrafo.

§ 3.- La persona es considerada de dos modos: la
del que hizo, y la del que sufrid; porque por los
mismos delitos son castigados los esclavos de otro
modo que los libres, y de distinta manera, el que se
atrevid a alguna cosa contra su sefior o su ascen-
diente, que el que contra un extrafio, un magistrado o
un particular. En cuanto a la del reo se tiene también
en consideracion larazon de dar.

§ 4.- El lugar hace que una misma cosa sea hurto o
sacrilegio, y que haya de ser castigado con pena
capital, o con menor suplicio.

§ 5.- El tiempo distingue del fugitivo al soldado
que no vuelve después de su licencia, y del ladron
nocturno al que roba con fractura o de dia.

§ 6.- En cuanto a la calidad, cuando el hecho es o
mas grave o mas leve, como se suelen distinguir de
los no manifiestos los hurtos manifiestos, las rifas
del merodeo, los despojos de los hurtos, la petulancia
de la violencia. Sobre lo cual, el mas grande orador
de los griegos, Demostenes, se expresa asi: «Porque
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verberat, o viri Athenienses, quorum qui patitur,
quaedam neque annuntiare poterit alii schemate,
aspecta, voce; quum ut contumelian inferens, quum
ut intmicus existens, quum verberat pugnis, quum in
malam. Haec movent, haec extra se constituant
homines eorum non assuetos existentes, ut
conviciarentur.

§ 7.- Quantitas discernit furem ab abigeo: nam qui
unum suem subripuerit, ut fur coercebitur, qui
gregem, ut abigeus.

§ 8.- Eventus spectetur, ut a clementissimo quoquo
facta: quamquam lex non minus eum, qui occidendi
hominis causa cum telo fuerit, quam eum qui
occiderit puniat. et ideo apud Graecos exilio
voluntario fortuiti casus luebantur, ut apud
praecipuum poetarum scriptum est:

"Quando me parvolum existentem Menoetius ex
Opunte Duxit ad vestram domum parricidium ob
triste Die illo, quum filium occidi Amphidamantis
Imprudens, invitus, circa talos iratus".

§ 9.- Evenit, ut eadem scelera in quibusdam
provinciis gravius plectantur, ut in Africa messium
incensores, in Mysia vitium, ubi metalla sunt
adulteratores monetae.

§ 10.- Nonnumquam evenit, ut aliquorum male-
ficiorum supplicia exacerbentur, quotiens nimium
multis personis grassantibus exemplo opus sit.
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said: "It is not the wound but the disgrace which
causes the insult, for it is not a wicked act to strike a
freeman, but it becomes such when this is done by
way of insult; for 0 Athenians, he who strikes does
many things which he who suffers them cannot
properly communicate to others, by his bearing, his
aspect, or his voice, when he smites with every
evidence of contumely, as if he were an enemy,
whether he strikes with arod, or delivers a blow in the
eye. These things are productive of annoyance, and
cause men who are not accustomed to be insulted to
become beside themselves."

§ 7.- The quantity distinguishes a common theft
from one who drives away a herd of cattle, for anyone
who steals a sow shall be punished merely as a thief;
and he who drives away a number of animals shall be
punished as a cattle stealer.

§ 8.- The result should also be considered even
when it is brought about by a man of the most amiable
character; although the law does not punish with less
severity a person who was provided with a weapon
for the purpose of killing a man than him who
actually killed him. Therefore, among the Greeks,
crimes committed by accident were expiated by
voluntary exile, as was stated by the most eminent of
poets:

"When I was small, Menetius of Opontus
conducted me into your house, on account of a sad
homicide; when on that day, I unintentionally and
unwillingly enraged over a game of dice, killed the
son of Amphidamantus."

§ 9.- It happens that the same crimes are more
severely punished in certain provinces; as, for
instance, in Africa, those who burn harvests ; in
Mysia, those who burn vines; and counterfeiters,
where mines are situated.

§ 10.- It sometimes happens that the punishments
of certain malefactors are rendered more severe
whenever an example is necessary, as for the
suppression of many persons engaged in highway
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no el golpe, sino el deshonor constituye la afrenta; ni
es malo azotar a las personas libres, aunque es malo
si se hace por afrenta. Porque ciertamente hace
muchas cosas, joh atenienses! el que azota, algunas
de las que no podra manifestar a otro el que las sufre,
con el gesto, con el aspecto, y con la voz; como
cuando infiriendo injuria, cuando mostrandose
enemigo, cuando golpea con los puiios, o cuando en
la mejilla. Estas cosas mueven, éstas sacan de si a los
hombres, que no estdn acostumbrados a ser inju-
riadosy.

§ 7.- La cantidad distingue del cuatrero al ladron;
porque el que robd un solo cerdo sera castigado como
ladrén, y el que una piara, como cuatrero.

§ 8.- Se atiende al resultado, como en los actos
ejecutados por un individuo muy apacible, aunque la
ley castigue no menos al que hubiere llevado consigo
armas para matar a un hombre, que al que lo hubiere
matado; y por esto entre los griegos se purgaban los
casos fortuitos con destierro voluntario, segun se
halla escrito en el primero de los poetas:

"Desde que siendo parvulo, Menecio
Me envio a tu palacio desde Oponto,
Poraquel homicidio tan acerbo,
Eldia que imprudente, y sin quererlo,
De Aphydamente al hijo di lamuerte
Porel juego de dados, lleno de ira".

§ 9.- Acontece, que los mismos delitos son
castigados mas gravemente en algunas provincias,
como en Africa los incendiarios de mieses, en la
Misia los de vides, y donde hay minas los falsi-
ficadores de monedas.

10.- A veces sucede, que se agravan los suplicios
de algunos delitos, cuando hay necesidad de
ejemplaridad para muchas personas que merodean.
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17.- MARCIANUS; libro I, Institutionum.- Sunt
quidam servi poenae, ut sunt in metallum dati et in
opus metalli: et si quid eis testamento datum fuerit,
pro non scriptis est, quasi non Caesaris servo datum,
sed poenae.

§ 1.- Item quidam apolides sunt, hoc est sine civi-
tate: ut sunt in opus publicum perpetuo dati et in
insulam deportati, ut ea quidem, quae Iuris Civilis
sunt, non habeant, quae vero iuris gentium sunt,
habeant.

18.- ULPIANUS; libro 111, ad Edictum.- Cogita-
tionis poenam nemo patitur.

19.- IDEM; libro LVII, ad Edictum.- Si non
defendantur servi a dominis, non utique statim ad
supplicium deducuntur, sed permittetur eis defendi
vel ab alio, et qui cognoscit, debebit de innocentia
eorum quaerere.

20.- PAULUS; libro XVIII, ad Plautium.- Si poena
alicui irrogatur, receptum est commenticio iure, ne
ad heredes transeat. Cuius rei illa ratio videtur, quod
poena constituitur in emendationem hominum: quae
mortuo eo, in quem constitui videtur, desinit.

21.- CELSUS; libro XXXVII, Digestorum.- Ulti-
mum supplicium esse mortem solam interpretamur.

22.- MODESTINUS; libro I, Differentiarum.- In
metallum damnati si valetudine aut aetatis
infirmitate inutiles operi faciundo deprehendantur,
ex Rescripto Divi Pii a Praeside dimitti poterunt, qui
aestimabit de his dimittendis, si modo vel cognatos
vel adfines habeant et non minus decem annis poenae
suae functi fuerint.
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robbery.

17.- MARCIANUS; Institutes, Book I.- Where
anything is left by will to certain penal slaves, such as
those who have been condemned to the mines, and to
work connected with the mines, it is considered as
not having been written, and as having been left, not
to aslave of the Emperor, but to a penal slave.

§ 1.- Likewise, some persons, such as those who
have been sentenced to hard labor on the public
works for life, or deported to an island, are deprived
of citizenship, so that they no longer enjoy any
privileges derived from the Civil Law, but retain
whatever rights they are entitled to by the Law of
Nations.

18.- ULPIANUS; On the Edict, Book II1.- No one
suffers a penalty for merely thinking.

19.- THE SAME; On the Edict, Book LVII.- If
slaves are not defended by their masters, they should
not, for this reason, immediately be conducted to
punishment, but should be permitted to defend
themselves, or be defended by another; and the judge
who hears the case shall inquire as to their innocence.

20.- PAULUS; On Plautius, Book XVIII.- When a
penalty is inflicted upon anyone, it is provided by a
legal fiction that it shall not be transmitted to his heir;
the reason for which seems to be that punishment is
established for the correction of man, and when he is
dead against whom it is held to have been
established, it ceases to be applicable.

21.- CELSUS; Digest, Book XXXVII.- We
understand the extreme penalty to mean only death.

22.- MODESTINUS; Differences, Book I.- Where
persons are sentenced to the mines, and, through
illness or the infirmities of age, they become
incapable of performing labor, according to a
Rescript of the Divine Pius, they can be discharged
by the Governor, who shall decide whether they shall
be released; provided they have relatives or
connections, and have served not less than ten years
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17.- MARCIANO; Instituta, libro I.- Algunos son
esclavos de la pena, como son los condenados a las
minas y al trabajo en las minas; y si se les hubiere
dado alguna cosa en testamento, se tiene por no
escrita como dada no a un esclavo del César, sino de
lapena.

§ l.- Asimismo, algunos son: sin ciudadania, como
son los condenados perpetuamente a obras publicas,
y los deportados a una isla, de suerte que no tendran
ciertamente las cosas que son de derecho civil, pero
tendran las que son de derecho de gentes.

18.- ULPIANO; Comentarios al Edicto, libro I1I.-
Nadie sufre pena por su pensamiento.

19.- EL MISMO; Comentarios al Edicto, libro
LVII.- Si los esclavos no fueran defendidos por sus
seflores, no son ciertamente llevados desde luego al
suplicio, sino que se permitird que sean ellos
defendidos aun por otro; y el que conoce del asunto
debera investigar sobre la inocencia de los mismos.

20.- PAULO; Comentarios a Plaucio, libro XVIII .-
Si a alguno se le impone pena, estd admitido por
derecho moderno que no pase a los herederos; de lo
que parece que es razon que la pena se establece para
enmienda de los hombres, y que deja ella de ser
habiendo fallecido aquel contra quien parece que se
establece.

21.- CELSO; Digesto, libro XXXVII.- Inter-
pretamos que el Gltimo suplicio es la muerte sola.

22.- MODESTINO; Diferencias, libro I.- Los
condenados a las minas, si se viere que por enfer-
medad o por razén de la edad son inutiles para el
trabajo, podran ser licenciados en virtud de rescripto
del Divino Pio por el Presidente, quien tendra en
cuenta al licenciarlos si tienen cognados o afines, y si
han cumplido alo menos diez afios de su pena.
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23.-1DEM,; libro VIII, Regularum.- Sine praefinito
tempore in metallum dato imperitia dantis decennii
tempora praefinita videntur.

24.- IDEM; libro XI, Pandectarum.- Eorum, qui
relegati vel deportati sunt ex causa maiestatis, statuas
detrahendas scire debemus.

25.- IDEM; libro XII, Pandectarum.- Si diutino
tempore aliquis in reatu fuerit, aliquatenus poena
eius sublevanda erit: sic etiam constitutum est non eo
modo puniendos eos, qui longo tempore in reatu
agunt, quam eos qui in recenti sententiam excipiunt.

§ 1.- Non potest quis sic damnari, ut de saxo
praecipitetur.

26.- CALLISTRATUS; libro I, de Cognitionibus.-
Crimen vel poena paterna nullam maculam filio
infligere potest: namque unusquisque €x Suo
admisso sorti subicitur nec alieni criminis successor
constituitur, idque Divi Fratres Hierapolitanis
rescripserunt.

27.- IDEM ; libro V, de Cognitionibus.- Divi
Fratres Aruntio Ciloni rescripserunt non solere
praesides provinciarum ea quae pronuntiaverunt
ipsos rescindere. Vetinae quoque Italicensi
rescripserunt suam mutare sententiam neminem
posse idque insolitum esse fieri. Si tamen de se quis
mentitus fuerit vel, cum non haberet probationum
instrumenta, quae postea reppererit, poena adflictus
sit, nonnulla exstant Principalia Rescripta, quibus vel
poena eorum minuta est vel in integrum restitutio
concessa. Sed id dumtaxat a principibus fieri potest.
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of'their sentence.

23.- THE SAME; Rules, Book VIII.- When anyone
is condemned to the mines without a definite time
being stated, because of the ignorance of the judge
who imposed the sentence, the term of ten years will
be understood to have been intended.

24.- THE SAME; Pandects, Book XI.- We must
remember that the statues of those who have been
relegated, or deported for high treason, should be
removed.

25.- THE SAME; Pandects, Book XII.- If anyone
remains for a long time under an accusation, his
punishment should, to some extent, be mitigated; for
ithas been decided that those who have been accused
for a considerable time should not be punished as
severely as those who have been tried and convicted
without delay.

§ 1.- No one can be sentenced to be thrown down
fromarock.

26.- CALLISTRATUS; On Judicial Inquiries,
Book I.- The crime or the punishment of a father can
place no stigma upon his son; for each one is
subjected to fate in accordance with his conduct, and
no one. is appointed the successor of the crime of
another. This was stated by the Divine Brothers in a
Rescript addressed to the people of Hierapolis.

27.- THE SAME; On Judicial Inquiries, Book V.-
The Divine Brothers stated in a Rescript to
Harruntius Silo, that the Governors of provinces
were not accustomed to rescind judgments which
they themselves had rendered. They also stated in a
Rescript addressed to Vetina of Italica, that no judge
could change his own decision, and that this was an
unusual thing to do. Where, however, anyone was
falsely accused, and did not have at first the
documents to establish his innocence, which he
afterwards found, and was subjected to punishment,
there are some Imperial Rescripts extant by which it
is provided that the penalty of such persons shall
either be lessened, or that they shall be entirely
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23.- EL MISMO; Reglas, libro VIII.- Al con-
denado a las minas sin tiempo determinado por im-
pericia del que lo condend, se considera que se le
prefijo el tiempo de diez afios.

24.- EL MISMO:; Pandectas, libro XI.- Debemos
saber que se han de quitar de sus sitios las estatuas de
los que fueron relegados o deportados por delito de
lesa majestad.

25.- EL MISMO; Pandectas, libro XII.- Si alguno
hubiere estado largo tiempo en la condicion de reo, se
habra de aliviar algin tanto su pena; porque también
se determind que no han de ser castigados del mismo
modo los que viven largo tiempo en la condicion de
reo, que aquellos sobre los que recae pronto sen-
tencia.

§ L.- No puede nadie ser condenado a que se
precipite de una pefia.

26.- CALISTRATO; De las Jurisdicciones, libro
L- El crimen o la pena del padre no puede infligir
mancha alguna al hijo; porque cada cual queda sujeto
a su suerte por su propio delito, y no es constituido
sucesor del delito ajeno; y esto respondieron por
rescripto a los Hierapolitanos los Divinos Hermanos.

27.- EL MISMO; De las Jurisdicciones, libro V.-
Los Divinos Hermanos respondieron por rescripto a
Aruncio Cilén, que no solian los Presidentes de las
provincias revocar por si mismos las sentencias que
pronunciaron. También respondieron por rescripto a
Vetina, de Italica, que nadie podia cambiar su propia
sentencia, y que esto no se solia hacer. Pero si alguno
hubiere mentido respecto a si, o no teniendo los
instrumentos de pruebas, que luego hubiere
encontrado, hubiera sido condenado a pena, hay
algunos rescriptos de Principes, en los que o se les
disminuyd su pena, o se les concedi6 la restitucion
por entero; pero esto puede ser hecho solamente por
los Principes.
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§ 1.- De decurionibus et principalibus civitatium,
qui capitale admiserunt, mandatis cavetur, ut, si quis
id admisisse videatur, propter quod relegandus extra
provinciam in insulam sit, Imperatori scribatur
adiecta sententia a Praeside.

§ 2.- Alio quoque capite mandatorum in haec verba
cavetur: Si qui ex principalibus alicuius civitatis
latrocinium fecerint aliudve quod facinus, ut capi-
talem poenam meruisse videantur, commiserint,
vinctos eos custodies et mihi scribes et adicies, quid
quisque commiserit .

28.- IDEM; libro VI, de Cognitionibus.-
Capitalium poenarum fere isti gradus sunt. Summum
supplicium esse videtur ad furcam damnatio. Item
vivi crematio: quod quamquam summi supplicii
appellatione merito contineretur, tamen eo, quod
postea id genus poenae adinventum est, posterius
primo visum est. Item capitis amputatio. Deinde
proxima morti poena metalli coercitio. Post deinde in
insulam deportatio.

§ 1.- Ceterae poenae ad existimationem, non ad
capitis periculum pertinent, veluti relegatio ad
tempus, vel in perpetuum, vel in insulam, vel cum in
opus quis publicum datur, vel cum fustium ictu
subicitur.

§ 2.- Non omnes fustibus caedi solent, sed hi
dumtaxat qui liberi sunt et quidem tenuiores
homines: honestiores vero fustibus non subiciuntur,
idque principalibus Rescriptis specialiter exprimitur.

§ 3.- Solent quidam, qui volgo se iuvenes
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restored to their former condition. This, however, can
only be done by the Emperor.

§ 1.- It is provided by the Imperial Mandates with
reference to Decurions, and civil officials who have
been guilty of capital crimes, that if anyone appears
to have committed an offence for which he should be
relegated to an island outside of the province, the
facts, together with the sentence imposed, should be
submitted to the Emperor in writing by the Governor.

§ 2.- In another Section of the Imperial Mandates,
it is provided as follows: "When any of the officials
of'atown have committed robbery, or any other crime
which seems to deserve capital punishment, you shall
place them in chains, and write to me, and also state
what crime each of them has perpetrated.”

28.- THE SAME; On Judicial Inquiries, Book V1I.-
The following is the gradation of capital crimes. The
extreme penalty is considered to be sentence to the
gallows, or burning alive. Although the latter seems,
with good reason, to have been included in the term
"extreme penalty," still, because this kind of
punishment was invented subsequently, it appears to
come after the first, just as decapitation does. The
next penalty to death is that of labor in the mines.
After that comes deportation to an island.

§ 1.- Other penalties have reference to reputation,
without incurring the danger of death; as, for
instance, relegation for a certain term of years, or for
life, or to an island; or sentence to labor on the public
works; or where the culprit is subjected to the
punishment of whipping.

§ 2.- It is not customary for all persons to be
whipped, but only men who are free and of inferior
station; those of higher rank are not subjected to the
penalty of castigation. This is specially provided by
the Imperial Rescripts.

§ 3.- Some persons who are ordinarily called young
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§ 1.- Respecto a los decuriones y a los principales
de las ciudades, que cometieron delito capital, se
dispone en los mandatos, que si se viera que alguno
cometié uno por el cual hubiera de ser relegado fuera
de la provincia a una isla, se le escriba al Emperador
por el Presidente acompafiandole la sentencia.

§ 2.- También en otro capitulo de los mandatos se
dispone en estos términos: «Si algunos de los
principales de alguna ciudad hubieren hecho latro-
cinio, o cometido otro cualquier delito, de suerte que
se considere que merecieron pena capital, los
custodiaras encadenados, y me escribiras, y afiadiras
qué es lo que cadauno ha cometido».

28.- EL MISMO:;, De las Jurisdicciones, libro VI.-
De ordinario son estos los grados de las penas
capitales: se considera que es ultimo suplicio la
condenacion a la horca, y también ser quemado vivo;
el cual, aunque con razon estda comprendido en la
denominacién de tltimo suplicio, se considerd, sin
embargo, posterior al primero, porque se inventd
después este género de pena; asimismo la de cortar la
cabeza. Después es pena proxima a la de muerte la
condenacion a las minas. Y luego después la depor-
tacion aunaisla.

§ 1.- Las demas penas se refieren a la reputacion, no
a la pérdida de la cabeza, como la relegacion tem-
poral, o perpetua, o a una isla; o cuando uno es
condenado a obras publicas, o es sometido a la fusti-
gacion.

§ 2.- No todos suelen ser condenados a la
fustigacion, sino solamente los que son libres, y aun
los individuos de baja condicion; pero los de mas
elevada clase no son condenados a la fustigacion; y
esto se expresa especialmente en rescriptos de los
Principes.

§ 3.- Suelen algunos, que vulgarmente se llaman
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appellant, in quibusdam civitatibus turbulentis se
adclamationibus popularium accommodare. Qui si
amplius nihil admiserint nec ante sint a Praeside
admoniti, fustibus caesi dimittuntur aut etiam
spectaculis eis interdicitur. Quod si ita correcti in
eisdem deprehendantur, exilio puniendi sunt,
nonnumgquam capite plectendi, scilicet cum saepius
seditiose et turbulente se gesserint et aliquotiens
adprehensi tractati clementius in eadem temeritate
propositi perseveraverint.

§ 4.- Servi caesi solent dominis reddi.

§ 5.- Et ut generaliter dixerim, omnes, qui fustibus
caedi prohibentur, eandem habere honoris
reverentiam debent, quam decuriones habent. Est
enim inconstans dicere eum, quem principales
Constitutiones fustibus subici prohibuerunt, in
metallum dari posse.

§ 6.- Divus Hadrianus in haec verba rescripsit in
opus metalli ad tempus nemo damnari debet. Sed qui
ad tempus damnatus est, etiamsi faciet metallicum
opus, non in metallum damnatus esse intellegi debet:
huius enim libertas manet, quamdiu etiam hi, qui in
perpetuum opus damnantur. Proinde et mulieres hoc
modo damnatae liberos pariunt.

§ 7.- Ad statuas confugere vel imagines Principum
in inturiam alterius prohibitum est. Quum enim leges
omnibus hominibus aequaliter securitatem tribuant,
merito visum est in iniuriam potius alterius quam sui
defensionis gratia ad statuas vel imagines Principum
confugere: nisi si quis ex vinculis vel custodia
detentus a potentioribus ad huiusmodi praesidium
confugerit: his enim venia tribuenda est. Ne autem ad
statuas vel imagines quis confugiat, Senatus censuit:
eumgque, qui imaginem Caesaris in invidiam alterius
praetulisset, in vincula publica coerceri Divus Pius
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are, in some turbulent cities, accustomed to
encourage the clamors of the mob. If they have not
done anything more than this, and have not
previously been warned by the Governor, they are
punished by being whipped, or are even forbidden to
be present at exhibitions. If, however, after having
been corrected in this way they are again detected
committing the same offence, they should be
punished with exile, and sometimes with death; that
is to say, when they have frequently acted in a
seditious or turbulent manner, and, having been
arrested several times, and treated with too much
clemency, they have persevered in their bold designs.

§ 4.- Slaves who have been whipped are usually
restored to their masters.

§ 5.- And, generally speaking, I should say that all
those whom it is not permitted to punish by whipping
are persons that should have the same respect shown
them that decurions have. For it would be
inconsistent to hold that anyone whom the Emperors
have, by their Constitutions, forbidden to be
whipped, should be sentenced to the mines.

§ 6.- The Divine Hadrian stated in a Rescript: "No
one should be condemned to the mines for a specified
term, but anyone who is sentenced for a term, and
performs labor connected with the mines, ought not
to be understood to be condemned to the mines; for
his liberty continues to exist as long as he is not
condemned to labor for life." Hence, women
sentenced in this way have children who are free.

§ 7.- It is forbidden to seek sanctuary at the statues
or portraits of the Emperor, in order to cause another
injury; for as the laws afford equal security to all men,
it seems reasonable that he who takes refuge at the
statues or the portraits of the Emperor does so rather
in order to injure another than to provide for his own
safety, unless someone who was confined in chains
or in prison by persons more powerful than himself
has recourse to this safeguard; for such persons ought
to be excused. The Senate decreed that no one shall
flee for refuge to the statues or portraits of the
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jovenes, entrometerse en algunas ciudades en las
turbulentas aclamaciones populares; los cuales, si no
hubieren hecho otra cosa mas, ni antes hubieran sido
amonestados por el Presidente, son dejados en
libertad después de fustigados, o también se les
prohibe la asistencia a los espectaculos; pero si
corregidos asi, fueran sorprendidos en los mismos
hechos, habran de ser castigados con el destierro; y a
veces deben ser condenados a pena capital, esto es,
cuando muchas veces se hubieren conducido como
sediciosos y turbulentos, y cogidos otras veces y
tratados con mas clemencia hubieren perseverado en
latemeridad de su propdsito.

§ 4.- Los esclavos suelen ser devueltos, después de
azotados, a sus duefios.

§ 5.-Y para decirlo en general, todos los que esta
prohibido que sean fustigados, deben tener la misma
consideracién de distincion que tienen los decu-
riones. Porque es infundado decir que puede ser
condenado a las minas el que las Constituciones de
los Principes prohibieron que fuese fustigado.

§ 6.- El Divino Adriano resolvidé por rescripto.
«Nadie debe ser condenado temporalmente a trabajo
en las minas, sino que el que fue condenado
temporalmente, aunque haga trabajo en las minas, no
se debe entender que fue condenado a las minas;
porque subsiste su libertad, a la manera que también
para los que son condenados perpetuamente a obras.
Por consiguiente, también las mujeres condenadas
de este modo paren hijos libres.

§ 7.- Esta prohibido refugiarse para injuria de
alguien a las estatuas o a las imagenes de los
Principes. Porque como las leyes conceden igual-
mente a todos los hombres seguridad, con razoéon se
consider6 que mas bien en injuria de alguien, que
para defensa de si propio, se refugiaba uno a las
estatuas o imagenes de los Principes, a no ser que
alguno, detenido por poderosos, se hubiere acogido
de prisiones o de carcel a tal seguro; porque a éstos se
les ha de conceder venia. Mas el Senado dispuso que
nadie se acogiera a las estatuas o a las imagenes; y el



130 DIGESTORUM.- LIBER XLVIII: TIT. XIX

rescripsit.

§ 8.- Omnia admissa in patronum patronive filium
patrem propinquum maritum uxorem ceterasque
necessitudines gravius vindicanda sunt quam in
extraneos.

§ 9.- Venenarii capite puniendi sunt aut, si
dignitatis respectum agi oportuerit, deportandi.

§ 10.- Grassatores, qui praedae causa id faciunt,
proximi latronibus habentur. Et si cum ferro adgredi
et spoliare instituerunt, capite puniuntur, utique si
saepius atque in itineribus hoc admiserunt: ceteri in
metallum dantur vel in insulas relegantur.

§ 11.- Igni cremantur plerumque servi, qui saluti
dominorum suorum insidiaverint, nonnumquam
etiam liberi plebeii et humiles personae.

§ 12.- Incendiarii capite puniuntur, qui ob
inimicitias vel praedae causa incenderint intra
oppidum: et plerumque vivi exuruntur, qui vero
casam aut villam, aliquo lenius. Nam fortuita
incendia, si, cum vitari possent, per neglegentiam
eorum, apud quos orta sunt, damno vicinis fuerunt,
civiliter exercentur ut qui iactura adfectus est, damni
disceptet vel modice vindicaretur.

§ 13.- In exulibus gradus poenarum constituti
Edicto Divi Hadriani, ut qui ad tempus relegatus est,
si redeat in insulam relegetur, qui relegatus in
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Emperor; and the Divine Pius stated in a Rescript that
anyone who carried before him an image of the
Emperor, for the purpose of incurring the hatred of
another, should be punished by being placed in
chains.

§ 8.- All offences committed against a patron or the
son of a patron, a father, a near relative, a husband, a
wife, or other persons to whom anyone is nearly
related, should be punished with more severity than if
they were committed against strangers.

§ 9.- Poisoners should be punished with death, or if
it is necessary to show respect to their rank, they
should be deported.

§ 10.- Highwaymen, who pursue this occupation
for the sake of booty, are regarded as greatly
resembling thieves; and when they make an attack
and rob while armed, they are punished with death, if
they have committed this crime repeatedly and on the
highways; others are sentenced to the mines, or
relegated to islands.

§ 11.- Slaves who have plotted against the lives of
their masters are generally put to death by fire;
sometimes freemen, also, suffer this penalty, if they
are plebeians and persons of low rank.

§ 12.- Incendiaries are punished with death when,
either induced by enmity or for the sake of plunder,
they have caused a fire in the interior of a town; and
they are generally burned alive. Those also who have
"burned a house or a hut, in the country, are punished
a little more leniently. For if accidental fires could
have been avoided, and were caused by the
negligence of those on whose premises they
originated, and resulted in injury to the neighbors; the
responsible parties are prosecuted civilly to enable
anyone who has suffered loss to recover damages, or
they may be subjected to moderate punishment.

§ 13.- A graduated scale of penalties with reference
to exiles was established by an Edict of the Divine
Hadrian, so that if anyone who was relegated for a
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Divino Pio resolvid por rescripto, que el que para
odiosidad de alguien se hubiese acogido a la imagen
del César fuera encerrado en prision publica.

§ 8.- Todos los delitos cometidos contra el patrono,
o el hijo del patrono, el padre, proximo pariente,
marido, mujer, y demas parientes, han de ser casti-
gados mas severamente que los cometidos contra
extrafios.

§ 9.- Los confeccionadores de venenos han de ser
condenados a pena capital, o deportados, si fuere
conveniente guardar respeto a su dignidad.

§ 10.- Los merodeadores, que merodean para hacer
presa, son considerados semejantes a los ladrones, y
si se determinaron a acometer y a despojar con
armas, son condenados a pena capital; esto cierta-
mente, si lo hicieron muchas veces y en los caminos;
los demas son condenados a las minas, o relegados a
unaisla.

§ 1l.- Las mas de las veces son quemados en
hoguera los esclavos que hubieren puesto asechanzas
a la vida de sus sefiores, y a veces también los
hombres libres plebeyos, y las personas de baja con-
dicion.

§ 12.- Son condenados a pena capital los que por
enemistad o para depredar hubieren incendiado
dentro de una ciudad, y las mas de las veces son
quemados vivos; mas los que una caseria o una
quinta, con alguna mas lenidad. Porque los incendios
fortuitos, si pudiendo ser evitados causaron dafio a
los vecinos por negligencia de aquellos en cuya casa
se produjeron, se discuten civilmente, para que el que
sufrio el perjuicio controvierta sobre el dafio, o sea
indemnizado moderadamente.

§ 13.- En cuanto a los desterrados se establecieron
grados de pena por Edicto del Divino Adriano, para
que el que fue relegado temporalmente sea, si
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insulam excesserit, in insulam deportetur, qui depor-
tatus evaserit, capite puniatur.

§ 14.- Ita et in custodiis gradum servandum esse
idem Princeps rescripsit, id est ut, qui in tempus
damnati erant, in perpetuum damnarentur, qui in
perpetuum damnati erant, in metallum damnarentur,
qui in metallum damnati id admiserint, summo
supplicio adficerentur.

§ 15.- Famosos latrones in his locis, ubi grassati
sunt, furca figendos compluribus placuit, ut et
conspectu deterreantur alii ab isdem facinoribus et
solacio sit cognatis et adfinibus interemptorum
eodem loco poena reddita, in quo latrones homicidia
fecissent: nonnulli etiam ad bestias hos damna-
verunt.

§ 16.- Maiores nostri in omni supplicio severius
servos quam liberos, famosos quam integrae famae
homines punierunt.

29.- GAIUS; libro 1, ad legem Iuliam et Papiam.-
Qui ultimo supplicio damnantur, statim et civitatem
et libertatem perdunt. Itaque pracoccupat hic casus
mortem et nonnumquam longum tempus occupat:
quod accidit in personis eorum, qui ad bestias
damnantur. Saepe etiam ideo servari solent post
damnationem, ut ex his in alios quaestio habeatur.

30.- MODESTINUS; libro I, de Poenis.- Si quis
aliquid fecerit, quo leves hominum animi
superstitione numinis terrentur, Divus Marcus
huiusmodi homines in insulam relegari rescripsit.
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term returned before it expired, he should be
relegated to an island; and if one who was relegated
to an island left it, he should be deported to an island;
and if anyone, after having been deported, escaped,
he should be punished with death.

§ 14.- The same Emperor stated in a Rescript, thata
certain gradation should be observed with reference
to prisoners, that is to say, those who were sentenced
for a certain term should, under similar
circumstances, be sentenced for life; those who had
been sentenced for life should be condemned to the
mines; and when those have been condemned to the
mines committed such an act, they should suffer the
extreme penalty.

§ 15.- It has been held by many authorities that
notorious robbers should be hanged in those very
places which they had subjected to pillage, in order
that others might be deterred by their example from
perpetrating the same crimes, and that it might be a
consolation to the relatives and connections of the
persons who had been killed that the penalty should
be inflicted in the same place where the robbers
committed the homicides. Some also condemned
them to be thrown to wild beasts.

§ 16.- Our ancestors, in inflicting every penalty,
treated slaves more harshly than persons who are
free; and they punished those who are notorious with
greater severity than men of good reputation.

29.- GAIUS; On the Lex Julia et Papia, Book I.-
Those who have been sentenced to death
immediately lose both their citizenship and their
freedom. Therefore, this condition attaches to them
while living, and sometimes affects them for a long
time; which happens to those who are condemned to
be thrown to wild beasts, for they are frequently kept
after having been sentenced, in order that they may
be tortured to obtain evidence against others.

30.- MODESTINUS; On Penalties, Book I.- 1f
anyone should do something by which weak-minded
persons are terrified through superstition, the Divine
Marcus stated in a Rescript that men of this kind
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regresara, relegado a una isla; el que relegado a una
isla saliere de ella, sea deportado a una isla; y el que
deportado se evadiere, sea condenado a pena capital.

§ 14.- El mismo Principe resolvid por rescripto,
que asi se ha de observar también gradacion en
cuanto a los presos, esto es, para que los que habian
sido condenados temporalmente sean condenados a
perpetuidad; los que habian sido condenados a
perpetuidad sean condenados a las minas, y los que
condenados a las minas hubieran hecho esto sean
condenados al tltimo suplicio.

§ 15.- A muchos les parecioé bien que los ladrones
famosos debian ser ahorcados en aquellos lugares en
que merodearon, ya para que a tal vista otros se
aparten con horror de tales delitos, ya para que les
sirva de consuelo a los cognados y afines de los que
fueron matados la pena ejecutada en el mismo lugar
en que los ladrones hubiesen hecho los homicidios;
algunos también los condenaron a las fieras.

§ 16.- Nuestros mayores castigaron en todo
suplicio con mas severidad a los esclavos que a las
personas libres, a los infamados que a los hombres de
buena fama.

29.- GAYO; Comentarios a la ley Julia y Papia,
libro I.- Los que son condenados al ultimo suplicio
pierden inmediatamente la ciudadania y la libertad; y
asi esta pérdida se anticipa a la muerte y a veces se
anticipa largo tiempo; lo que acontece tratdindose de
las personas de los que son condenados a las fieras;
muchas veces suelen ser conservados también
después de la condenacion para ser sometidos contra
otros al tormento.

30.- MODESTINO; De las Penas, libro I.- Si
alguien hubiere hecho alguna cosa con la que se
aterroricen con la superticion de un crimen los
animos apocados de los hombres, resolvido por
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31.- IDEM; libro 111, de Poenis.- Ad bestias dam-
natos favore populi Praeses dimittere non debet: sed
si eius roboris vel artificii sint, ut digne populo
Romano exhiberi possint, Principem consulere
debet.

§ 1.- Ex provincia autem in provinciam transduci
damnatos sine permissu Principis non licere Divus
Severus et Antoninus rescripserunt.

32.- ULPIANUS; libro VI, ad Edictum.- Si Pracses
vel iudex ita interlocutus sit "vim fecisti", si quidem
ex interdicto, non erit notatus nec poena legis Tuliae
sequetur: si vero ex crimine, aliud est. Quid si non
distinxerit Praeses, utrum Iulia publicorum an Iulia
privatorum? Tunc ex crimine erit aestimandum. Sed
si utriusque legis crimina obiecta sunt, mitior lex, id
est privatorum erit sequenda.

33.- PAPINIANUS; libro II, Quaestionum.-
Fratres imperatores rescripserunt servos in
temporaria vincula damnatos libertatem et
hereditatem sive legatum, postquam tempus
expleverint, consequi, quia temporaria coercitio,
quae descendit ex sententia, poenae est abolitio. Si
autem beneficium libertatis in vinculis eos inveniat,
ratio iuris et verba Constitutionis libertati
refragantur. Plane si testamento libertas data sit et eo
tempore, quo aditur hereditas, tempus vinculorum
solutum sit, recte manumissus intellegetur, non secus
ac si pignori datum servum debitor manumisisset
eiusque post liberatum pignus adita fuisset hereditas.
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should be relegated to an island.

31.- THE SAME; On Punishments, Book III.- The
Governor should not, in order to obtain the favor of
the people, discharge persons who have been
condemned to be thrown to wild beasts. If, however,
the culprits have strength or skill worthy of being
used for the benefit of the Roman people, he should
consult the Emperor.

§ 1.- The Divine Severus and Antoninus stated in a
Rescript, that it was not permitted to transfer persons
who have been sentenced, from one province to
another, without the consent of the Emperor.

32.- ULPIANUS; On the Edict, Book VI.- 1f a
Governor or a judge should make the statement: "You
have committed violence," in proceedings under an
interdict, the defendant shall not be branded with
infamy, nor shall the penalty of the Julian Law be
inflicted. When, however, this is done during the
prosecution of a crime, it is another thing. What
would be the rule if the Governor should not make a
distinction in the application of the Julian Law
relating to Public Offences, and that relating to
private ones? It must then be held that proceedings
have been instituted for the punishment of a crime.
But, if the defendant is accused of offences under
both laws, the one which is less severe, that is to say,
the one relating to private violence should be
followed.

33.- PAPINIANUS; Questions, Book II.- The
Imperial Brothers stated in a Rescript that slaves who
have been condemned to chains for a term could,
after having served it, receive either their freedom, an
estate, or a legacy; because a temporary punishment
based from a judgment is equivalent to an annulment
of the penalty. If, however, the benefit of freedom
comes to them while in chains, the reason of the law
and the words of the constitution are opposed to
freedom. Itis evident that if freedom was granted by a
will, and that when the estate was entered upon, the
time of the sentence had expired, the slave is
understood to have been lawfully manumitted ; not
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rescripto el Divino Marco que tales hombres fuesen
relegados aunaisla.

31.- EL MISMO; De las Penas, libro III.- El
Presidente no debe dejar en libertad por favor del
pueblo los condenados a las fieras, pero si fueran de
tal robustez o arte que dignamente puedan ser
exhibidos al pueblo romano, debe consultar al
Principe.

§ 1.- Mas resolvieron por rescripto el Divino
Severo y Antonino, que sin permiso del Principe no
era licito que los condenados fuesen conducidos de
unaprovinciaa otra.

32.- ULPIANO; Comentarios al Edicto, libro VI.-
Si el Presidente o el juez hubiera pronunciado
sentencia interlocutoria de este modo: «hiciste
violencia», si verdaderamente en virtud de inter-
dicto, el reo no serd infamado, ni tendra lugar la pena
de la ley Julia, pero si en virtud de delito, es otra
cosa.;Qué se dira, si el Presidente no hubiere hecho
distincion, si por la ley Julia de los juicios publicos, o
por la ley Julia de los juicios privados? En este caso
se habra de estimar segun el delito. Pero si se
imputaron delitos de una y de otra ley, se habra de
observar la ley mas benigna, esto es, la de los
privados,

33.- PAPINIANO; Cuestiones, libro II.- Los
Emperadores Hermanos resolvieron por rescripto,
que los esclavos condenados a prision temporal
consiguen, después que hubieren cumplido el
tiempo, la libertad y la herencia, o un legado, porque
la limitacion temporal, que proviene de la sentencia,
es abolicion de la pena. Mas si estando en la prision le
fuera el beneficio de la manumision, la razén de
derecho y las palabras de la Constitucion se oponen a
la libertad. Pero si la libertad hubiera sido dada en
testamento, y al tiempo en que es adida la herencia se
hubiera extinguido el tiempo de la prision, con razoén
se entendera que fue manumitido, no de otra suerte
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34.- IDEM; libro XVI, Responsorum.- Servus in
opus publicum perpetuum ac multo magis
temporarium non datur. Cum igitur per errorem in
opus temporarium fuisset datus, expleto tempore
domino servum esse reddendum respondi.

§ 1.- Eos quoque poena delatoris ex sententia
Senatus consulti teneri respondi, qui per suppositam
personam delatori causam dederunt.

35.- CALLISTRATUS; libro I, Quaestionum.-
Mandatis principalibus, quae Praesidibus dantur,
cavetur, ne quis perpetuis vinculis damnetur: idque
etiam Divus Hadrianus rescripsit.

36.- HERMOGENIANUS; libro I, Epitomarum
iuris.- In metallum, sed et in ministerium metalli-
corum damnati servi efficiuntur, sed poenae.

37.- PAULUS; libro I, Sententiarum.- In darda-
narios propter falsum mensurarum modum ob
utilitatem popularis annonae pro modo admissi extra
ordinem vindicari placuit.

38.- IDEM; libro V, Sententiarum.- Si quis aliquid
ex metallo Principis vel ex moneta sacra furatus sit,
poena metalli et exilii punitur.

§ 1.- Transfugae ad hostes vel consiliorum
nostrorum renuntiatores aut vivi exuruntur aut furcae
suspenduntur.

§ 2.- Actores seditionis et tumultus populo
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otherwise than if a debtor should manumit a slave
given by way of pledge, and the estate should be
entered upon after the pledge had been released.

34.- THE SAME; Opinions, Book XVI.- A slave
cannot be sentenced to perpetual labor on the public
works; and, with much more reason, he cannot be
sentenced to labor dn them for a term. Therefore, in a
case where one who was condemned to the public
works for a term, through mistake, I gave it as my
opinion that, after the time had expired, the slave
should be restored to his master.

§ 1.- T also gave it as my opinion that, according to
the Decree of the Senate, those persons are liable to
the penalty of informers who, by the intervention of a
third party, caused an informer to commit the
offence.

35.- CALLISTRATUS; Questions, Book I.- 1t is
provided by the Imperial Mandates, which are
communicated to Governors, that no one shall be
sentenced to chains for life; and this was also stated
by the Divine Hadrian in a Rescript.

36.- HERMOGENIANUS; Epitomes, Book I.-
Those who are condemned to the mines, or to the
service of the criminals who labor there, become
penal slaves.

37.- PAULUS; Sentences, Book I.- It has been held
that dardanarii who make use of false measures shall,
for the purpose of protecting the welfare of the people
with reference to food, be punished arbitrarily,
according to the nature of the crime.

38.- THE SAME; Sentences, Book V.- Where
anyone has stolen any metal or money belonging to
the Emperor, he shall be punished with the penalty of
the mines and with exile.

§ 1.- Deserters who go over to the enemy, or who
reveal our plans, shall either be burned alive, or

hanged on a gallows.

§ 2.- Instigators of sedition and of tumult, which
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que si un deudor hubiese manumitido a un esclavo
dado en prenda, y su herencia hubiese sido adida
después de liberada la prenda.

34.- EL MISMO; Respuestas, libro XI.- El esclavo
no es condenado perpetuamente a obra publica y
mucho menos temporalmente; asi, pues, cuando por
error hubiese sido condenado a trabajo temporal,
respondi, que, cumplido el tiempo, el esclavo debia
ser devuelto a su sefior.

§ 1.- Respondi, que por el espiritu del Senado-
consulto estaban sujetos a la pena del delator los que
por interpuesta persona dieron causa al delator.

35.- CALISTRATO; Cuestiones, libro I.- Se
dispone en los mandatos de los Principes, que se dan
a los Presidentes, que nadie sea condenado a prision
perpetua; y esto resolvid también por rescripto el
Divino Adriano.

36.- HERMOGENIANO; Epitome del Derecho,
libro I.- Los condenados a las minas, y al servicio de
las minas, se hacen esclavos, pero de la pena.

37.- PAULO; Sentencias, libro I.- Se determino,
que por razéon de la utilidad de las provisiones
populares se castigase extraordinariamente con
arreglo al delito a los acaparadores por causa de la
falsa capacidad de las medidas.

38.- EL MISMO; Sentencias, libro V.- Si alguien
hubiera hurtado alguna cosa de los metales del
Principe, o del sacro monetario, es condenado a la
penade las minas, o a la de destierro.

§ L.- Los que se pasan a los enemigos, o los que les
revelan nuestros designios, o son quemados vivos, 0

son ahorcados.

§ 2.- Los autores de sedicion o tumulto, habiendo
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concitato pro qualitate dignitatis aut in furcam
tolluntur aut bestiis obiciuntur aut in insulam depor-
tantur.

§ 3.- Qui nondum viripotentes virgines corrum-
punt, humiliores in metallum damnantur, honestiores
in insulam relegantur aut in exilium mittuntur.

§ 4.- Qui se suis nummis redemptum non pro-
baverit, libertatem petere non potest: amplius eidem
domino sub poena vinculorum redditur vel, si ipse
dominus malit, in metallum damnatur.

§ 5.- Qui abortionis aut amatorium poculum dant,
etsi dolo non faciant, tamen quia mali exempli res est,
humiliores in metallum, honestiores in insulam
amissa parte bonorum relegantur. Quod si eo mulier
authomo perierit, summo supplicio adficiuntur.

§ 6.- Testamentum, quod nullo iure valet, impune
supprimitur: nihil est enim, quod ex eo aut petatur aut
consistere possit.

§ 7.- Qui vivi testamentum aperuerit recitaverit
resignaverit, poena Corneliae tenetur: et plerumque
humiliores aut in metallum damnantur aut hones-
tiores in insulam deportantur.

§ 8.- Si quis instrumentum litis suae a procuratore
adversario proditum esse convicerit, procurator si
humilior sit, in metallum damnatur, si honestior,
adempta parte bonorum dimidia in perpetuum rele-
gatur.

§ 9.- Instrumenta penes se deposita quicumque
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result in the uprising of the people, shall, in
accordance with their rank, either be hanged upon a
gallows, thrown to wild beasts, or deported to an
island.

§ 3.- Any persons who corrupt virgins that are not
yet marriageable, if of low rank, shall be sentenced to
the mines; if of more exalted station, shall be
relegated to an island, or sent into exile.

§ 4.- Anyone who cannot prove that he was
purchased with his own money cannot demand his
freedom; and he will besides be restored to his master
under the penalty of being confined in chains; or if
the master himself prefers he shall be sentenced to the
mines.

§ 5.- Those who administer a beverage for the
purpose of producing abortion, or of causing
affection, although they may not do so with
malicious intent, still, because the act offers a bad
example, shall, if of humble rank, be sent to the
mines; or, if higher in degree, shall be relegated to an
island, with the loss of a portion of their property. If a
man or a woman should lose his or her life through
such an act, the guilty party shall undergo the extreme
penalty.

§ 6.- A will which is void by law can be suppressed
with impunity; for there is nothing which can be
claimed under it, or can actually exist.

§ 7.- Anyone who opens the will of anyone who is
still living, and reads and reseals it, is liable to the
penalty of the Cornelian Law; and, as a rule, persons
of inferior rank are condemned to the mines, and
those of superior station are deported to an island.

§ 8.- If anyone should prove that the documents
relating to his suit have been delivered by his attorney
to his adversary, the said attorney, if of inferior rank,
shall be sentenced to the mines, and if of higher
station, shall be relegated for life, and deprived of
halfhis property.

§ 9.- When anyone, who holds documents
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concitado al pueblo, son, conforme a la calidad de su
dignidad, o ahorcados, o echados a las fieras, o
deportados aunaisla.

§ 3.- Los que desfloran a doncellas que aun no son
casaderas, siendo de baja condicion, son condenados
a las minas, y de otra mas elevada, son relegados a
unaisla, o enviados al destierro.

§ 4.- El que no hubiere probado que ¢l fue
comprado con su propio dinero no puede pedir la
libertad; ademas es restituido sujeto a la pena de
prisién a su mismo sefior, 0, si su mismo sefior lo
prefiriera, es condenado a las minas.

§ 5.- Los que dan bebida para abortar, o amatoria,
aunque no lo hagan con dolo, son, sin embargo,
porque la cosa es de mal ejemplo, condenados a las
minas los de baja clase, y relegados a una isla con
pérdida de parte de sus bienes los de otra mas
elevada; pero si por ella hubiere muerto la mujer o el
hombre, son condenados al ultimo suplicio.

§ 6.- Impunemente se suprime el testamento que
no es valido por ningun derecho; porque no hay nada
que en virtud de él se pida, o pueda subsistir.

§ 7.- El que hubiere abierto, o leido el testamento
de uno que vive, o hubiere levantado sus sellos, esta
sujeto a la pena de la ley Cornelia; y de ordinario los
de mas baja clase son condenados a las minas, y
deportados aunaisla los de otra mas elevada.

§ 8.- Si alguno hubiere probado que un
instrumento de su litigio fue manifestado por el
procurador a su adversario, el procurador, si fuera de
baja condicion, es condenado a las minas, y si de otra
mas elevada, es relegado a perpetuidad con privacion
de lamitad de sus bienes.

§ 9.- Cualquiera que hubiere entregado a uno,
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alteri altero absente reddiderit vel adversario pro-
diderit: prout personae condicio est, aut in metallum
damnatur aut in insulam deportatur.

§ 10.- Tudices pedanei si pecunia corrupti dicantur,
plerumque a Praeside aut curia summoventur aut in
exilium mittuntur aut ad tempus relegantur.

§ 11.- Miles, qui ex carcere dato gladio erupit,
poena capitis punitur. Eadem poena tenetur et qui
cum eo, quem custodiebat, deseruit.

§ 12.- Miles, qui sibi manus intulit nec factum
peregit, nisi impatientia doloris aut morbi luctusve
alicuius vel alia causa fecerit, capite puniendus est:
alias cum ignominia mittendus est.

39.- TRYPHONINUS; libro X, Disputationum.-
Cicero in oratione pro cluentio habito scripsit
Milesiam quandam mulierem, cum esset in asia,
quod ab heredibus secundis accepta pecunia partum
sibi medicamentis ipsa abegisset, rei capitalis esse
damnatam. Sed et si qua visceribus suis post divor-
tium, quod praegnas fuit, vim intulerit, ne iam
inimico marito filium procrearet, ut temporali exilio
coerceatur, ab optimis imperatoribus nostris res-
criptum est.

40.- PAULUS; libro III, Decretorum.- Metro-
dorum, cum hostem fugientem sciens susceperit, in
insulam deportari, Philocteten, quod occultari eum
non ignorans diu dissimulaverit, in insulam relegari
placet.

41.- PAPINIANUS; Ilibro II, Definitionum.-
Sanctio legum, quae novissime certam poenam
irrogat his, qui praeceptis legis non obtemperaverint,
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deposited with him, transfers them to a third party in
the absence of him who deposited them, or delivers
them to the adversary of the latter, he shall either be
sentenced to the mines, or deported to an island,
according to his legal condition.

§ 10.- Where judges are alleged to have been
corrupted by money, their names are usually erased
by the Governor from the records of the court; or they
are sent into exile, or relegated for a term.

§ 11.- The soldier who, having been given a sword,
escapes from prison, is punished with death. He who
deserts with one whom he was appointed to guard is
liable to the same penalty.

§ 12.- A soldier who has attempted to kill himself,
and did not succeed, shall be punished with death,
unless he committed the act through being unable to
endure suffering, disease, or grief of some kind, or for
some other good reason; otherwise, he should be
dishonorably discharged.

39.- TRYPHONINUS; Disputations, Book X.-
Cicero, in his oration for Cluentius Avitus, said that
when he was in Asia, a certain Milesian woman,
having received money from certain substituted
heirs, produced an abortion on herself, by means of
drugs, and was sentenced to death. If, however, any
woman, after a divorce, should commit a violent act
upon her viscera, for the reason that she was pregnant
and did not wish to bear a son to her husband, whom
she hated, she ought to be punished by temporary
exile; as was stated by our most excellent Emperors
inaRescript.

40.- PAULUS, Decrees, Book III.- It was decided
that Metrodorus, for having knowingly harbored a
fleeing enemy, should be deported to an island; and
that Philoctetis, who was aware that he was
concealed, and kept the fact secret for a long time,
should be relegated to an island.

41.- PAPINIANUS; Definitions, Book II.- The
sanction of the laws, which, in the last section,
impose a certain penalty upon those who do not obey
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estando otro ausente, los instrumentos depositados
en su poder, o los hubiere manifestado a su adver-
sario, es condenado, segun la condicion de la per-
sona, a las minas, o es deportado aunaisla.

§ 10.- Los jueces pedaneos, si se dijera que fueron
corrompidos por dinero, o son removidos las mas de
las veces de la curia por el Presidente, o son enviados
al destierro, o relegados temporalmente.

§ 11.- El militar, que con la espada que se le dio se
escapo de la carcel, es castigado a pena capital. A la
misma pena estd sujeto también el que huyo con
aquel a quien custodiaba.

§ 12.- El militar que atento a su vida, y no consumo
el hecho, a no ser que lo haya hecho por no poder
sufrir un dolor, o una enfermedad o algun pesar, o por
otra causa, ha de ser condenado a pena capital, y en
otro caso ha de ser licenciado con ignominia.

39.- TRIFONINO; Disputas, libro X.- Escribio
Cicerén en su Oracion a favor de Cluencio Avito, que
cierta mujer llamada Milesia, estando en Asia, fue,
condenada como reo de pena capital, porque
habiendo recibido dinero de los segundos herederos
se procur6 ella misma el aborto con medicamentos.
Pero se resolvid en rescripto por nuestros Optimos
Emperadores, que también si alguna mujer se
hubiere hecho violencia en sus entrafias después del
divorcio, porque estaba embarazada, para no
procrear hijo a su marido, ya enemigo suyo, fuese
condenada a destierro temporal.

40.- PAULO; Decretos, libro III.- Se determino,
que Metrodoro fuese deportado a una isla por haber
acogido a sabiendas a un enemigo fugitivo, y que
Filoctetes fuese relegado a una isla, porque por largo
tiempo disimul6 que no ignorandolo lo oculto.

41.- PAPINIANO; Definiciones, libro II.- La
sancion de las leyes, que Gltimamente impone cierta
pena a los que no se hubieren atemperado a los
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ad eas species pertinere non videtur, quibus ipsa lege
poena specialiter addita est. Nec ambigitur in cetero
omni iure speciem generi derogare, nec sane
verisimile est delictum unum eadem lege variis
aestimationibus coerceri.

42.- HERMOGENIANUS; libro I, Epitomarum.-
Interpretatione legum poenae molliendae sunt potius
quam asperandae.

43.- PAULUS; libro 1, Responsorum.- Imperator
Antoninus Aurelio Atiliano rescripsit: "praeses ultra
administrationis suae tempus interdicere alicui arte
suauti non potest".

§ 1.- Idem respondit eum, qui suo admisso
decurionum honorem amisit, non posse in poenis
evitandis decurionis filii honorem vindicare.

TIT. XX

DE BONIS DAMNATORUM

1.- CALLISTRATUS; Ilibro I, de lure fisci et
populi.- Damnatione bona publicantur, cum aut vita
adimitur aut civitas, aut servilis condicio irrogatur.

§ 1.- Etiam si qui ante concepti et post damna-
tionem nati sunt, portiones ex bonis patrum damna-
torum accipiunt.

§ 2.- Liberis autem ita demum portio tribuitur, si
iustis nuptiis nati sint.

§ 3.- Liberis eius, cui pars dimidia dumtaxat
bonorum ablata est, partes non dantur. Idque et Divi
Fratres rescripserunt.
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their precepts, is not held to apply to those cases in
which a penalty is specifically added by the law
itself, and there is no doubt that in every law the
species is subordinated to the genus. Nor is it
probable that one crime should be punished by
different penalties under the same law.

42.- HERMOGENIANUS; Epitomes, Book I.- By
the interpretation of the laws, penalties should rather
be mitigated than increased in severity.

43.- PAULUS; The Emperor Antoninus stated in a
Rescript addressed to Aurelius Atilianus.- "A
Governor cannot forbid anyone the use of his trade
for a longer time than that included in his
administration."

§ 1.- He also said that, "Anyone who, by the
commission of some offence, has lost the honor of
being a decurion, cannot claim the privileges of the
son of a decurion in order to escape the infliction of a

penalty."

TITLE XX

CONCERNING THE PROPERTY OF PERSONS
WHO HAVE BEEN CONVICTED

1.- CALLISTRATUS; On the Rights of the
Treasury and the People, Book I.- In consequence of
conviction, property is confiscated either when life or
citizenship is forfeited, or a servile condition is
imposed.

§ 1.- Even those who have been conceived before
conviction and born afterwards are entitled to
portions of the estates of their convicted parents.

§ 2.- This portion, however, is not granted to
children unless they are born in lawful marriage.

§ 3.- No share is given to the children of one who
has only been deprived of half his property. This was
stated by the Divine Brothers in a Rescript.
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preceptos de la ley, no parece que se refiere a aquellos
casos en que por la misma se afadi6 especialmente
pena; y no se duda que en todo otro derecho la
especie deroga al género; y no es ciertamente
verosimil que un solo delito sea castigado por la
misma ley de varios modos.

42.- HERMOGENIANO; Epistolas, libro I.- En la
interpretacion de las leyes las penas han de ser
atenuadas mas bien que agravadas.

43.- PAULO; Respuestas, libro I.- El Emperador
Antonino respondi6 por rescripto a Aurelio Atiliano:
«El Presidente no puede prohibir a nadie, por mas
tiempo que el de su administracion, que ejercite su
propio artey. .

§ L- El mismo respondid, que el que por delito
propio perdi6 el honor de decurion, no puede hacer
valer para evitar las penas la dignidad de hijo de
decurion.

TITULO XX

DE LOS BIENES DE LOS CONDENADOS

1.- CALISTRATO; De los Derechos del fisco y del
pueblo, libro I.- Con la condenacion se confiscan los
bienes, cuando se quita la vida, o la ciudadania, o se
impone la condicion de esclavo.

§ 1.- Los que fueron concebidos antes, y nacieron
después de la condenacidn, reciben también las
porciones de los bienes de sus padres que fueron
condenados.

§ 2.- Mas a los hijos se les concede su porcion,
solamente si hubieran nacido de legitimas nupcias.

§ 3.- A los hijos de aquel a quien se le quitd
solamente la mitad de los bienes no se les dan
porciones. Y esto resolvieron por rescripto también
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2.-IDEM,; libro VI, de Cognitionibus.- Non ut quis
in carcerem ductus est, spoliari eum oportet, sed post
condemnationem; idque Divus Hadrianus rescripsit.

3.- ULPIANUS; libro XXXIII, ad Edictum.- Quin-
que legibus damnatac mulieri dos publicatur:
maiestatis, vis publicae, parricidii, venefici, de
sicariis:

4.- PAPINIANUS; libro II, de Adulteriis.- Et
omnes omnino maritus salvas actiones contra fiscum
habet.

5.- ULPIANUS; libro XXXIII, ad Edictum.- Sed si
alia lege capitis punita sit, quae lex dotem non
publicat, quia prius serva poenae efficitur, verum est
dotem mariti lucro cedere, quasi mortua sit.

§ 1.- Quod si deportata sit filia familias, Marcellus
ait, quae sententia et vera est, non utique deportatione
dissolvi matrimonium: nam cum libera mulier
remaneat, nihil prohibet et virum mariti affectionem
et mulierem uxoris animum retinere. Si igitur eo
animo mulier fuerit, ut discedere a marito velit, ait
Marcellus tunc patrem de dote acturum. Sed si mater
familias sit et interim constante matrimonio fuerit
deportata, dotem penes maritum remanere: postea
vero dissoluto matrimonio posse eam agere, quasi
humanitatis intuitu hodie nata actione.

6.- IDEM,; libro X, de officio Proconsulis.- Divus
Hadrianus aquilio braduae ita rescripsit:
Panniculariae causa quemadmodum intellegi debeat,
ex ipso nomine apparet. Non enim bona damnatorum
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2.- THE SAME; On Judicial Inquiries, Book VI.- 1t
is not necessary to strip a person of his clothing when
he is placed in prison, but only after he has been
sentenced. This was stated by the Divine Hadrian in a
Rescript.

3.- ULPIANUS; On the Edict, Book XXXIII.-
Under five laws, the dowry of a convicted woman is
confiscated, namely, for high treason, public
violence, parricide, poisoning, and assassination.

4.- PAPINIANUS; On Adultery, Book II.- Every
husband is always entitled to actions against the
Treasury.

5.- ULPIANUS; On the Edict, Book XXXIII.- If,
however, the woman is punished with death under
some other law which does not confiscate her dowry,
for the reason that she first becomes a penal slave, it is
true that her dowry passes to her husband just as if she
were dead.

§ 1.- Marcellus says that if a daughter under
paternal control is deported, her marriage is not
dissolved by the mere fact of her deportation, and this
opinion is correct; for, as the woman remains free,
nothing prevents the husband from retaining his
marital affection, or the woman from retaining her
affection as a wife. Therefore, if the woman has the
intention of leaving her husband, Marcellus says that
the father can then institute proceedings to recover
her dowry. If, however, she is the mother of a family,
and is deported during the existence of the marriage,
the dowry will remain in the hands of the husband;
but if the marriage is subsequently dissolved, she can
bring her action, just as if, through considerations of
humanity, the right to do so had recently been
acquired.

6.- THE SAME; On the Duties of Proconsul, Book
X.- The Divine Hadrian stated in a Rescript to
Aquilius Bradua: "It is evident that, by the name
itself, one ought to understand what is meant by
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los Divinos Hermanos.

2.- EL MISMO; De las Jurisdicciones, libro VI.-
No debe uno ser despojado tan pronto como fue
llevado a la carcel, sino después de la condenacion; y
asiloresolvio porrescripto el Divino Adriano.

3.- ULPIANO; Comentarios al Edicto, libro
XXXIII.- Por cinco leyes se confisca la dote de la
mujer que fue condenada: por la de lesa majestad,
violencia publica, parricidio, envenenamiento, y
sicarios;

4.- PAPINIANO; De los Adulterios, libro I1.-Y €l
marido tiene salvas absolutamente todas sus ac-
ciones contra el fisco;

5.- ULPIANO; Comentarios al Edicto, libro
XXXIIL- pero si hubiera sido condenada a pena
capital por otra ley, que no confisca la dote, como
quiera que se hace antes esclava de la pena, es verdad
que la dote cede en lucro del marido, como si ella
hubiera muerto.

§ L- Pero si una hija de familia hubiera sido
deportada, dice Marcelo, cuya opinion es verdadera,
que ciertamente no se disuelve por la deportacion el
matrimonio; porque permaneciendo siendo libre la
mujer, nada prohibe que el marido conserve la
afeccion de marido, y la mujer el afecto de mujer. Si,
pues, la mujer tuviere la intencion de querer
separarse de su marido, dice Marcelo, que en este
caso el padre ejercitara la accion de dote; pero que si
fuera madre de familia, y mientras tanto que subsistio
el matrimonio hubiere sido deportada, quedaba la
dote en poder del marido, pero que disuelto después
el matrimonio podia ella ejercitar la accion, como si
por consideracion de humanidad hubiera nacido hoy
laaccion.

6.- EL MISMO; Del Cargo de Proconsul, libro X.-
El Divino Adriano respondié asi por rescripto a
Aquilio Bradua: «Del mismo nombre aparece de que
manera se deba entender la condicion de espolios de



138 DIGESTORUM.- LIBER XLVIII: TIT. XX

pannicularia significari quis probe dixerit, nec, si
zonam circa se habuerit, protinus aliquis sibi
vindicare debebit sed vestem qua is fuerit indutus,
aut nummulos in ventralem, quos victus sui causa in
promptu habuerit, aut leves anulos, id est quae rem
non excedit aureorum quinque. Alioquin si quis
damnatus digito habuerit aut sardonychica aut aliam
gemmam magni pretii vel si quod chirographum
magnae pecuniae in sinu habuerit, nullo iure illud in
pannicularia ratione retinebitur.

Pannicularia sunt ea, quae in custodiam receptus
secum attulit: spolia, quibus indutus est, cum quis ad
supplicium ducitur, ut et ipsa appellatio ostendit. Ita
neque speculatores ultro sibi vindicent neque
optiones ea desiderent, quibus spoliatur, quo
momento quis punitus est, hanc rationem non
compendio suo debent Praesides vertere, sed nec pati
optiones sive commentarienses ea pecunia abuti, sed
debent ad ea servari, quae iure Praesidum solent
erogari, ut puta chartiaticum quibusdam officialibus
inde subscribere, vel si qui fortiter fecerint milites,
inde eis donare barbaros etiam inde munerari
venientes ad se vel legationis vel alterius rei causa.
Plerumque etiam inde conrasas pecunias Praesides
ad fiscum transmiserunt; quod perquam nimiae
diligentiae est, cum sufficiat, si quis non in usus
proprios verterit, sed ad utilitatem officii patiatur
deservire.

7.- PAULUS; libro singulari de portionibus, quae
liberis damnatorum conceduntur.- Quum ratio
naturalis quasi lex quaedam tacita liberis parentium
hereditatem addiceret, velut ad debitam succes-
sionem cos vocando (propter quod et in Ture Civili
suorum heredum nomen eis indictum est ac ne
iudicio quidem parentis nisi meritis de causis
summoveri ab ea successione possunt): aequis-
simum existimatum est eo quoque casu, quo propter
poenam parentis aufert bona damnatio, rationem
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clothing. For no one can reasonably say that under
this term is included the property of persons who
have been condemned, for if anyone is wearing a
girdle, no one should claim it on this ground; but any
clothing which he wears, or any small sums of money
which he may have in his possession for the purpose
of living, or any light rings, that is to say, any which
are not worth more than five aurei, can be demanded.
"Otherwise, if the convicted person should have on
his finger a sardonyx, or any other precious stone of
great value, or have in his possession any note calling
for a large sum of money, this can, by no right, be
retained as part of his clothing."

Clothing of which a man can be stripped are those
things which he brought with him when he was
placed in prison, and with which he is attired when he
is conducted to punishment, as the name itself
indicates. Hence, neither the executioners nor their
assistants can claim these things as spoils at the
moment when the culprit is executed. Governors
should not appropriate these articles for their own
benefit, or suffer assistants or jailors to profit by this
money, but they ought to preserve it for expenditures
which Governors have the right to make; as, for
instance, for paper for the use of certain officials; or
as donations for soldiers who have distinguished
themselves by their courage; or to be presented to
barbarians belonging to an embassy; or for some
other purpose. Frequently, moreover, Governors
have paid into the Treasury sums of money which
they had collected, which is a manifestation of too
great diligence, as it will be sufficient if they do not
appropriate it to their own use, but permit it to be
employed for the benefit of their office.

7.- PAULUS; On the Shares Granted to the
Children of Persons Who Have Been Convicted.- As
natural reason, which is a certain kind of tacit law,
grants to children the estates of their fathers, calling
them to the succession in the same way as to a debt,
oh this account the name of direct heirs has been
conferred upon them by the Civil Law; so that, as
they cannot be removed from the succession by the
will of their parents, unless for a good reason, it has
been thought to be perfectly just that, in cases in

DIGESTO.- LIBRO XLVIII: TITULO XX

un condenado; porque nadie dird con probidad que
con las palabras espolios de un condenado se
significan los bienes de los condenados; y si alguno
tuviere consigo cinturén, no lo debera reivindicar
para si nadie desde luego, sino el traje con que fuere
vestido, o el dinero que tuviere a su disposicion en la
faja para su sustento, o los anillos de poco valor, esto
es, las cosas que no exceden del valor de cinco
aureos; de otra suerte, si algin condenado tuviere en
un dedo o una sardonica, u otra piedra preciosa de
gran precio, o tuviere en el pecho algun quirdgrafo de
grande cantidad, no sera retenido con ningin
derecho por cuenta de espolios del condenado.

Son espolios del condenado las cosas que llevo
consigo el que fue admitido en la carcel, con las
cuales va vestido cuando es llevado al suplicio, como
lo demuestra la misma palabra; y asi, ni los eje-
cutores reivindicaran voluntariamente para si, ni los
ayudantes pretenderan aquellas cosas de que uno es
despojado en el momento en que es ejecutado. Los
Presidentes no deben aplicar estas cosas a su
provecho, y no deben consentir que los ayudantes, o
los carceleros se apropien este dinero, sino que deben
reservarlo para aquello en que se suele invertir por
disposicion de los Presidentes, por ejemplo, para
retirar mediante firma gratificacion para algunos
oficiales o, si acaso hubieren empleado a militares,
para hacerles donativo, o para remunerar también a
los extranjeros que hubieren ido a €l por causa de
legacion, o de otra cosa. También las mas de las veces
aplicaron al fisco los Presidentes el dinero de aqui
tomado; lo que es demasiada diligencia, porque basta
que uno no lo aplique a su propio uso, sino que
consienta que sirva para utilidad de los oficiales.

7.- PAULO; De las porciones que se conceden a
los hijos de los condenados, libro unico.- Por cuanto
la razon natural, cual cierta ley tacita, adjudica a los
descendientes la herencia de los ascendientes
llamandolos como a una sucesion debida, por lo cual
también en el Derecho Civil se les did el nombre de
herederos suyos, y no pueden ciertamente ser
excluidos de esta sucesion por voluntad del
ascendiente, sino por causas merecidas, se considerd
muy justo, que también en este caso, en que por razon
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haberi liberorum, ne alieno admisso graviorem
poenam luerent, quos nulla contingeret culpa,
interdum in summam egestatem devoluti. Quod cum
aliqua moderatione definiri placuit, ut qui ad
universitatem venturi erant iure successionis, ex ea
portiones concessas haberent.

§ 1.- Si in libertinum animadversum erit, patrono
eius id, quod in bonis illius habiturus esset, si is in
quem animadversum est sua morte decessisset,
eripiendum non erit: reliqua pars bonorum, quae ad
manumissorem non pertinebit, fisco erit vindicanda.

§ 2.- Ex bonis damnatorum portiones adoptivis
liberis, si non fraudis causa facta est adoptio, non
minus quam naturalibus concedi aequum est. Fraudis
autem causa adoptio facta videtur, etiamsi non in
reatu, sed desperatione rerum per conscientiam,
metu imminentis accusationis quis adoptet in hoc, ut
ex bonis, quae se amissurum cogitat, portio detra-
hatur.

§ 3.- Si plures filios damnatus habeat, feruntur
exempla, per quae pluribus liberis omnia bona
damnati concessa sunt; sed et Divus Hadrianus in hac
sententia rescripsit: Favorabilem apud me causam
liberorum Albini filiorum numerus facit, cum
ampliari imperium hominum adiectione potius quam
pecuniarum copia malim: ideoque illis paterna sua
concedi volo, quae manifestabunt tot possessores,
etiamsi acceperint universa.

§ 4.- Praeterea ex his, quae per flagitium damnatus
adquistit, portiones liberorum non augentur veluti si
cognatum suum interemi curaverit et eius here-
ditatem adiit vel bonorum possessionem accepit:
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which the conviction of a parent deprives him of his
property as a penalty, the children should be taken
into consideration, for fear they may suffer a more
severe penalty for offences committed by others,
whose guilt did not involve them, by subjecting them
to the greatest poverty. It was decided that, under
such circumstances, a certain degree of moderation
should be displayed; so that those who would have
been entitled to the entire estate by the right of
inheritance might have some portion of the same
conceded to them.

§ 1.- When a freedman is punished, any of his
property which his patron would have been entitled
to if his freedman had died a natural death should not
be taken from him; but the remaining part of the
estate which had no reference to his manumission
shall be forfeited to the Treasury.

§ 2.- Itis just that certain portions of the property of
persons who have been condemned should be given
to adopted, as well as to natural children, if the
adoption was not fraudulently made. An adoption is
considered to be made for the purpose of fraud where
anyone adopts a child, although he has not yet been
accused, but, aware of the desperate condition of his
affairs, is influenced by the fear of an impending
accusation, in order that a part of the property which
he thinks he is about to lose may be saved.

§ 3.- Where the condemned person has several
children, examples have been adduced in which all of
his estate has been granted to several children. The
Divine Hadrian stated in a Rescript: "The number of
the children of Albinus causes me to look favorably
upon their case, as I prefer that my empire should be
increased by the addition of men, rather than by that
of money; therefore I wish the property of their father
to be given to them, which so many possessors will
render evident, especially if they should obtain all of
his estate."

§ 4.- Again, any property which the convicted
person has acquired by crime does not increase the
share of the children; for instance, if he has caused a
relative of his to be killed, and enters upon his estate,
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de la pena del ascendiente la condenacion priva de
los bienes, se tuviera cuenta de los hijos, a fin de que
por delito ajeno no sufrieran mas grave pena aquellos
a quienes no les alcanzaria ninguna culpa, reducidos
a veces a extrema indigencia; lo que plugo que se
determinara con alguna moderacion, a fin de que los
que por derecho de sucesion hubieran de ir a la
totalidad de los bienes tuvieran de ella las porciones
concedidas.

§ L- Si hubiere sido condenado a muerte un
libertino, no se le habra de quitar a su patrono lo que
de los bienes de ¢l hubiese de tener, si el que fue
condenado hubiese fallecido de su propia muerte; y
la otra parte de los bienes, que no le pertenecera al
manumisor, habra de ser reivindicada para el fisco.

§ 2.- Es equitativo que no menos que a los naturales
se les concedan a los hijos adoptivos porciones de los
bienes de los condenados, sila adopcién no fue hecha
por causa de fraude. Mas se considera hecha por
causa de fraude la adopcion, también si no durante su
condicion de reo, sino desesperando de las cosas,
alguno adoptara por razéon de su conciencia por
miedo a la acusacion inminente, con este objeto, con
el de que de los bienes que piensa que habra de perder
se deduzcala porcion.

§ 3.- Si el condenado tuviera muchos hijos, se citan
ejemplos de haberse concedido a sus muchos hijos
todos los bienes del condenado; mas también el
Divino Adriano resolvid por rescripto en este
sentido: «EIl nimero de los hijos de Albino hace
recomendable para mi la causa de los hijos, por
cuanto yo preferiria acrecentar el imperio con el
aumento de individuos, mas bien que con el acopio
de caudales; y por ello quiero que se les concedan sus
bienes paternos, los cuales indicaran otros tantos
poseedores, aunque los hubieren recibido todos»

§ 4.- Ademas de esto, las porciones de los hijos no
se aumentaran con lo que el condenado adquiri6 por
el delito, por ejemplo, si hubiere procurado que fuese
muerto un cognado suyo, y adio la herencia de éste, o
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nam ita Divus Pius rescripsit. Cui consequenter illud
idem princeps constituit, cum filia familias veneno
necasse convinceretur eum, a quo heres instituta erat:
quamvis iussu patris, cuius in potestate erat, here-
ditatem eam adiisset, tamen fisco eam vindicandam
esse.

§ 5.- Quae post condemnationem adquisiit is cuius
bona publicata sunt, si relegatus est, ad heredes
scriptos ab eo vel ab intestato venientes pertinent:
nam in insulam relegatus testamenti factionem habet
ut reliqua quoque iura. quod si deportatus est,
quoniam, quia civitatem amittit, heredem habere non
potest, etiam postea adquisita fiscus accipit.

8.- MARCIANUS; Liberis quoque patronorum
integrum ius patronatus servatur in bonis paterni
liberti publicatis. si eius liberti extat patroni filius,
fisco locus non est in parte filii patroni.

§ 1.- Sed si patroni filius excluditur propter liberos
quos habet libertus, satius est dicere fisco locum non
esse, quoniam patroni filium excludunt liberi liberti,
ipse autem fiscum.

§ 2.- Sed si patroni filius etiamsi bonorum posses-
sionem non petat, haud dubie excludit fiscum in parte
sibi debita ex bonis liberti.

§ 3.- Bona relegati non publicantur, nisi ex
sententia specialiter, sed iura libertorum nec speciali
sententia adimi possunt, quia solus Princeps relegato
ea adimere potest.
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or obtains pratorian possession of the same; for this
was established by the Divine Pius in a Rescript.
Consequently, where a son under paternal control
had been convicted of killing, by means of poison, a
person by whom he had been appointed heir; the
above-mentioned Emperor rendered the decision
that, although he had entered upon the estate by the
order of his father, under whose control he was at the
time, it should be forfeited to the Treasury.

§ 5.- If the person whose property has been
confiscated has been relegated, anything acquired by
him after conviction shall belong to his testamentary
heirs or to his heirs at law; for anyone who has been
relegated to an island enjoys the right to make a will,
as well as all other rights. If, however, he has been
deported, he cannot have an heir, because he has lost
his citizenship; and any property subsequently
acquired will be forfeited to the Treasury.

8.- MARCIANUS; Book.- The right of patrons is
preserved unimpaired for their children, so far as the
property of a freedman of their father, whose
property has been confiscated, is concerned. If the
son of the patron appears, the Treasury can claim
nothing of the share to which he is entitled.

§ 1.- Where, however, there is a son of the patron,
and a son of the freedman as well, the former will be
excluded; and there will still be more reason for us to
hold that there will be no ground for forfeiture to the
Treasury, as children of the freedman exclude those
of the patron, and those of the patron exclude the
Treasury.

§ 2.- But even if the son of the patron does not
desire to demand praetorian possession of the estate,
it is established that the Treasury will be excluded
from that portion of the property of the freedman of
his father to which he is entitled.

§ 3.- The property of a person who has been
relegated is not confiscated, unless this is expressly
done by the terms of the sentence; but the rights of
freedmen cannot be taken away by a special
sentence, because the Emperor alone can deprive a
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recibi6é la posesion de los bienes; porque asi lo
resolvid por rescripto el Divino Pio. Consiguiente-
mente a esto establecid el mismo Principe, que,
cuando una hija de familia hubiera sido convicta de
haber matado con veneno a aquel por quien habia
sido instituida heredera, aunque hubiera adido la
herencia por orden del padre, bajo cuya potestad
estuviese, aquella fuese reivindicada para el fisco.

§ 5.- Las cosas adquiridas después de la con-
denacion pertenecen, si hubiera sido relegado aquel
cuyos bienes fueron confiscados, a los herederos de
éste instituidos en el testamento, o a los herederos
abintestato; porque el relegado a una isla tiene la
facultad de hacer testamento, asi como los demas
derechos; pero si hubiera sido deportado, como
quiera que perdio la ciudadania, no puede tener
heredero, y el fisco recibe lo que se adquirio.

8.- MARCIANO.- También a los hijos de los pa-
tronos se les conserva integro el derecho de patronato
sobre los bienes del liberto paterno, cuyos bienes
fueron confiscados. Sial liberto le quedaraun hijo de
su patrono, no tiene lugar el fisco en la parte del hijo
del patrono.

§ 1.- Pero si fuera excluido el hijo del patrono por
existir un hijo del liberto, diremos con mas facilidad
que no tiene lugar el fisco, porque los hijos del liberto
excluyen ciertamente al hijo del patrono, y ¢l mismo
excluyeal fisco.

§ 2.- Mas aunque el hijo del patrono no quiera pedir
la posesion de los bienes, es sabido que el fisco es
excluido de la parte a aquel debida de los bienes del
liberto del padre.

§ 3.- Los bienes de los relegados no son confis-
cados, sino especialmente en virtud de la sentencia,
pero los derechos de los libertos no pueden ser qui-
tados ni atin por sentencia especial, porque solo el
Principe puede quitarselos al relegado.
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§ 4.- Si pater, qui pro filia dotem dedit, damnetur,
nihil competit fisco, etiamsi in matrimonio postea
filia decesserit, quo casu alias dos profectitia rediret
ad patrem; manebit ergo penes virum.

9.- CALLISTRATUS.- Nisi probabitur patrem
metu condemnationis liberis prospexisse.

10.- MARCIANUS.- Sed et si pater, dotem pro
filia cum pro filia dotem promisisset, et damnatus sit,
viro dotis exactio adversus, fiscum ex bonis patris
datur.

§ 1.- Sisoluto filiae matrimonio pater damnatus sit,
si quidem postea, quam filia ei consensit, ut dotem
repeteret, fiscus eam repetet a marito; sin vero ante,
quan consentiret, ipsa filia dotis repetitionem habet.

11.- IDEM; Condemnatus si appellaverit, et dece-
serit pendente appellatione, bona eius non publi-
cantur; nam et huius secundum testamentum valet.
Idem dicendum est, et si appelatio eius non
recipiatur.

§ 1.- Reus, praecterquam maiestatis, bona sua
administrare potest, et debita solvere, et accipere, si
bona fide ei solvantur; post condemnationem vero
revocantur, quae in fraudem fisci alienavit.
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relegated person of them.

§ 4.- When a father, who has given a dowry for his
daughter, is convicted, nothing is forfeited to the
Treasury, even if the daughter should die afterwards
during marriage, in which case the profecticial dowry
will revert to the father. Therefore it will remain in the
hands of her husband.

9.- CALLISTRATUS; Book.- Unless it is proved
that the father, through apprehension of conviction,
and in order to defraud the Treasury, has consulted
the interests of the children.

10.- MARCIANUS; Book.- Even if the father has
promised a dowry for his daughter, and has been
convicted, an action to recover the dowry from the
estate of the father will be granted to the husband
against the Treasury.

§ 1.- Where a father has been convicted, after the
dissolution of the marriage of the daughter, and,
indeed, after the daughter has given her consent for
him to have the dowry, the Treasury can recover it
from the husband; but, before she gives her consent,
the daughter herself will have a right to recover her
dowry.

11.- THE SAME; Book.- When anyone who has
been convicted appeals, and dies while the appeal is
pending, his property is not confiscated; for even a
second will, if he should make one, will be valid. The
same must be said even if the appeal is rejected.

§ 1.- A defendant, except when accused of high
treason, can administer his own property, pay his
debts, and receive what is due to him, if it is paid in
good faith; but every alienation which he has made
for the purpose of defrauding the Treasury after his
conviction can be set aside.

DIGESTO.- LIBRO XLVIII: TITULO XX 141

§ 4.- Si fuera condenado el padre que di6 dote por
la hija, nada le compete al fisco, aunque después la
hija hubiere fallecido en el matrimonio, en cuyo caso
la dote profecticia volveria en otra circunstancia al
padre; luego permanecera en poder del marido,

9.- CALISTRATO.- a no ser que se pruebe que por
miedo a la condenacion haya atendido el padre a los
hijos en fraude del fisco.

10.- MARCIANO.- Pero también si el padre
hubiere prometido dote por la hija, y hubiera sido
condenado, se le da al marido accion contra el fisco
paraexigir la dote de los bienes del padre.

§ 1.- Si el padre hubiera sido condenado después de
disuelto el matrimonio de la hija, si lo fue después
que la hija le preste consentimiento para que
reclamase la dote, el fisco la reclamara del marido;
pero si antes que prestara consentimiento, tiene la
misma hijaaccion para repetir la dote.

11.- EL MISMO.- Si el condenado hubiere ape-
lado, y fallecido durante la apelacion, no se confiscan
sus bienes; porque es valido también su segundo
testamento. Lo mismo se ha de decir, también si no
fuera admitida su apelacion.

§ L- El reo, salvo el de lesa majestad, puede
administrar sus bienes, y pagar deudas, y cobrar, si se
le pagara de buena fe; mas después de la condenacion
se revocan las enajenaciones que hizo en fraude del
fisco.
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TIT. XXI

DE BONIS EORUM, QUI ANTE SENTENTIAM
VEL MORTEM SIBI CONSCIERUNT VEL
ACCUSATOREM CORRUPERUNT

1.- ULPIANUS; libro VIII, Disputationum.- In
capitalibus criminibus a Principibus decretum est
non nocere ei qui adversarium corrupit, sed in his
demum, quae poenam mortis continent: nam
ignoscendum censuerunt ei, qui sanguinem suum
qualiterqualiter redemptum voluit.

2.- MACER; libro II, Publicorum.- Imperatores
Severus et Antoninus lulio Iuliano. Eos, qui a latro-
nibus nominati corruptis accusatoribus diem suum
obierint, ut confessos de crimine non relinquere
defensionem heredibus rationis est.

§ 1.- Si is, de cuius poena Imperatori scriptum est
veluti quod decurio fuerit vel quod in insulam
deportari debuerit, antequam rescriberetur
decesserit: potest quaeri, num ante sententiam
decessisse videatur. Argumento est Senatus-
consultum, quod factum est de his, qui Romam
transmissi ante sententiam decessissent. Cuius verba
haec sunt: Quum damnatus nemo videri possit in
hunc annum, antequam de eo forte iudicium romae
redditum et pronuntiatum esset: neque cuiusquam
mortui bona, antequam de eo Romae pronuntiatum
sit, publicata sunt, eaque bona heredes possidere
debent.

3.- MARCIANUS; libro singulari de Delatori-
bus.- Qui rei postulati vel qui in scelere deprehensi
metu criminis imminentis mortem sibi consciverunt,
heredem non habent. Papinianus tamen libro sexto
decimo Digestorum Responsorum ita scripsit, ut qui
rei criminis non postulati manus sibi intulerint, bona
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TITLE XXI

CONCERNING THE PROPERTY OF THOSE
WHO HAVE EITHER KILLED THEMSELVES
OR CORRUPTED THEIR ACCUSERS BEFORE
JUDGMENT HAS BEEN RENDERED

1.- ULPIANUS; Disputations, Book VIII.- It was
decreed by the Emperors that where capital crimes
were involved, he who corrupts his adversary is not
liable to punishment, except in such cases as incur the
penalty of death; for it was their opinion that they
who desire to save the life of a blood relative by any
means whatever should be excused.

2.- MACER; Public Prosecutions, Book II.- The
Emperors Severus and Antoninus to Julius Julianus:
Those who are said by robbers to have corrupted their
accuser, and are dead, are considered to have
confessed their crime, and hence to have left no
defence to their heirs.

§ 1.- Where anyone, concerning whose
punishment a communication has been sent to the
Emperor, for instance, because he was a decurion, or
should have been deported to an island, and he dies
before the Emperor has sent his reply, it may be asked
whether he should be considered to have died before
judgment. This question may be said to have been
settled by a Decree of the Senate, which was enacted
with reference to persons who were transferred to
Rome, and died before judgment was rendered. The
terms of this decree are as follows: "As no one can be
considered to have been condemned during this year,
before judgment in his case has been rendered and
made public at Rome; no property belonging to a
deceased person shall be confiscated before
judgment in his case has been made public at Rome;
and his heirs can take possession of his estate."

3.- MARCIANUS; On Informers.- Persons who
have been accused, or have been caught while
committing a crime, and, through fear of impending
accusation, kill themselves, have no heirs.
Papinianus, nevertheless, in the Sixteenth Book of
Opinions, says that where persons who have not yet
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TITULO XXI

DE LOS BIENES DE LOS QUE ANTES DE LA
SENTENCIA SE PROCURARON LA MUERTE,
O CORROMPIERON AL ACUSADOR

1.- ULPIANO; Disputas, libro VIIL.- Se decreto
por los Principes, que en los delitos capitales no se le
perjudicaba al que corrompid a su adversario, sino
solamente en aquellos que llevan consigo pena de
muerte; porque estimaron que se les habia de dis-
pensar a los que de algiin modo quisieron salvar su
propia sangre.

2.- MACER; De los Juicios publicos, libro II.-
«Los Emperadores Severo y Antonino a Julio
Juliano. Es de razén, que los que designados por los
ladrones hubieren muerto, habiendo corrompido a
los acusadores, no dejen, como confesos de su delito,
la defensa alos herederosy.

§ 1.- Si antes que se resolviese por rescripto,
hubiere fallecido aquel sobre cuya pena se escribi6 al
Emperador, por ejemplo, porque fue decurion, o
porque haya debido ser deportado a una isla, se puede
preguntar si se considerara que fallecio antes de la
sentencia. Sirve de argumento el Senadoconsulto
que se hizo respecto a los que enviados a Roma
hubiesen fallecido antes de la sentencia; cuyas
palabras son estas: «Por cuanto nadie puede parecer
condenado en este aflo antes que respecto a ¢l se haya
emitido juicio en Roma y se haya fallado, los bienes
de uno cualquiera fallecido no son confiscados antes
que respecto a ¢l se haya fallado en Roma, y sus
herederos deben poseer estos bienes».

3.- MARCIANQO; De los Delatores, libro unico.-
Los que acusados como reos, o los que sorprendidos
en un delito se dieron la muerte por miedo a la
inminente acusacion criminal, no tienen heredero.
Pero escribi6 Papiniano en el libro décimo sexto de
las Respuestas, que no son reivindicados para el fisco



DIGESTORUM.- LIBER XLVIII: TIT. XXI

eorum fisco non vindicentur: non enim facti sceleri-
tatem esse obnoxiam, sed conscientiae metum in reo
velut confesso teneri placuit. Ergo aut postulati esse
debent aut in scelere deprehensi, ut, si se inter-
fecerint, bona eorum confiscentur.

§ 1.- Ut autem Divus Pius rescripsit, ita demum
bona eius, qui in reatu mortem sibi conscivit, fisco
vindicanda sunt, si eius criminis reus fuit, ut, si
damnaretur, morte aut deportatione adficiendus
esset.

§ 2.- Idem rescripsit eum, qui modici furti reus
fuisset, licet vitam suspendio finierit, non videri in
eadem causa esse, ut bona heredibus adimenda
essent, sicuti neque ipsi adimerentur, si compertum
in eo furtum fuisset.

§ 3.- Ergo ita demum dicendum est bona eius, qui
manus sibi intulit, fisco vindicari, si eo crimine nexus
fuit, ut, si convinceretur, bonis careat.

§ 4.- Si quis autem taedio vitae vel impatientia
doloris alicuius vel alio modo vitam finierit, suc-
cessorem habere Divus Antoninus rescripsit.

§ 5.- Videri autem et patrem, qui sibi manus
intulisset, quod diceretur filium suum occidisse,
magis dolore filii amissi mortem sibi irrogasse et
ideo bona eius non esse publicanda Divus Hadrianus
rescripsit.

§ 6.- Sic autem hoc distinguitur, interesse qua ex
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been accused of crime, lay violent hands on
themselves, their property shall not be confiscated by
the Treasury; for it is not the wickedness of the deed
that renders it punishable, but it is held that the
consciousness of guilt entertained by the defendant is
considered to take the place of a confession. Hence,
the property of those who ought to be accused, or
have been caught committing a crime, or who have
killed themselves, should be confiscated.

§ 1.- Moreover, as the Divine Pius stated in a
Rescript, the property of anyone who kills himself
after he has been accused should be confiscated by
the Treasury only where he was accused of a crime
for which, if he were convicted, he could be punished
with death or deportation.

§ 2.- He also stated in a Rescript that anyone who is
charged with a theft of little importance, although he
may have put an end to his life while the accusation
was pending, should not be considered to be in a
position that would justify his heirs being deprived of
his estate; as he himself would not have been
deprived of it if he had been found guilty of theft.

§ 3.- Therefore, in conclusion, it should be said that
the property of him who has laid violent hands on
himself should be forfeited to the Treasury, if he was
implicated in the crime to such an extent that he
would have lost his property if he had been
convicted.

§ 4.- If, however, anyone, through weariness of
life, or incapacity to suffer pain, or, for any other
reason, should put an end to his life, the Divine
Antoninus stated in a Rescript that he could have a
successor.

§ 5.- Moreover, where a father laid violent hands
on himself because he was said to have killed his son,
he was considered to have done so rather on account
of grief for the loss of his child, and hence, as the
Divine Hadrian stated in a Rescript, his property
should not be confiscated.

§ 6.- A distinction should be made in these cases,
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los bienes de los que no estando acusados como reos
de un delito se hubieren dado muerte; porque se
determino, que para que al reo se le tuviese por
confeso no se le acriminaba la maldad de aquel
hecho, sino el miedo a su conciencia; luego o deben
haber sido acusados, o sorprendidos en el delito, para
que, si ellos m ismos se mataren, sean confiscados
sus bienes.

§ 1.- Mas como resolvid por rescripto el Divino Pio,
los bienes del que estando en la condicion de reo se
di6 a si mismo la muerte han de ser reivindicados
para el fisco, solamente si fue reo de tal delito, que, si
fuese condenado, hubiera de haber sido condenado a
muerte o a deportacion.

§ 2.- El mismo resolvid por rescripto, que el que
hubiese sido reo de un pequefio hurto, aunque
hubiere puesto término a su vida ahorcandose, no se
consideraba que estaba en el mismo caso, para que
sus bienes les hubiesen de ser quitados a sus here-
deros, asi como tampoco se le quitarian a ¢l mismo, si
en ¢l hubiese sido hallado el hurto.

§ 3.- Luego se ha de decir, que los bienes del que se
dio la muerte son reivindicados para el fisco,
solamente si fue responsable de tal delito, que, si
hubiere sido convicto, fuera privado de sus bienes.

§ 4.- Mas si alguno por tedio de la vida, o por no
sufrir algin dolor, o de otro modo, hubiere puesto
término a su vida, resolvid por rescripto el Divino
Antonino que tenia sucesor.

§ 5.- Pero se considera que el padre, que se hubiese
dado muerte, porque fuera acusado de haber matado
a su hijo, se dio a si propio la muerte mas bien por el
dolor de haber perdido su hijo; y por esto resolvio por
rescripto el Divino Adriano que no habian de ser
confiscados sus bienes.

§ 6.- Mas de tal modo se hace en esto distincion,
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causa quis sibi mortem conscivit: sicuti cum
quaeritur, an is, qui sibi manus intulit et non
perpetravit, debeat puniri, quasi de se sententiam
tulit. Nam omnimodo puniendus est, nisi taedio vitae
vel impatientia alicuius doloris coactus est hoc
facere. Et merito, si sine causa sibi manus intulit,
puniendus est qui enim sibi non pepercit, multo
minus alii parcet.

§ 7.- Si qui autem sub incerto causae eventu in
vinculis vel sub fideiussoribus decesserint, horum
bona non esse confiscanda mandatis cavetur.

§ 8.- De illo videamus, si quis conscita morte nulla
iusta causa praecedente in reatu decesserit, an, si
parati fuerint heredes causam suscipere et inno-
centem defunctum ostendere, audiendi sint nec prius
bona in fiscum cogenda sint, quam si de crimine
fuerit probatum: an vero omnimodo publicanda
sunt? Sed Divus Pius Modesto Taurino rescripsit, si
parati sint heredes defensiones suscipere, non esse
bona publicanda, nisi de crimine fuerit probatum.

TIT. XXII

DE INTERDICTIS, ET RELEGATIS,
ET DEPORTATIS

1.- POMPONIUS; libro IV, ad Sabinum.- Caput ex
rescripto Divi Traiani ad Didium Secundum: "Scio
relegatorum bona avaritia superiorum temporum
fisco vindicata. Sed aliud clementiae meae convenit,
qui inter cetera, quibus innocentiam rationum
mearum temporum, hoc quoque remisi exemplum".
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for it makes a difference for what reason a person
commits suicide, just as when the question is asked
whether he who did so and did not succeed should be
punished as having imposed sentence upon himself;
for, by all means, he should be punished, unless he
was compelled to take this step through weariness of
life, or because he was incapable of enduring pain of
some description. This is reasonable, for he should be
punished if he laid violent hands on himself without
any cause, as he who did not spare himself would still
less spare another.

§ 7.- It is, however, provided by the Imperial
Mandates that the property of those who die either
while in confinement or at liberty under bond shall
not be confiscated, as long as the result of their cases
is uncertain.

§ 8.- But, where anyone has committed suicide
without having a just cause for doing so, and dies
after an accusation has been filed, and his heirs are
ready to defend his case and show that he was
innocent, let us see whether they should be heard, and
whether his property should be confiscated to the
Treasury before the crime has been proved, or if it
should be confiscated under all circumstances. The
Divine Pius stated in a Rescript addressed to
Modestus Taurinus that when the heirs are prepared
to undertake the defence, the property should not be
confiscated unless the commission of the crime is
proved.

TITLE XXII

CONCERNING PERSONS WHO ARE
INTERDICTED, RELEGATED,
AND DEPORTED

1.- POMPONIUS; On Sabinus, Book IV.- The
beginning of the Rescript of the Divine Trajan to
Didius Secundus is as follows: "I am aware that the
property of persons who have been relegated has
been confiscated to the Treasury by the avarice of
former ages, but a different course is agreeable to my
clemency, as [ wish to give this additional example to
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que importa saber por qué causa se di6 uno a si
mismo la muerte, asi como cuando se pregunta si
debera ser castigado el que puso manos en si mismo,
y no perpetro el suicidio, como si €l haya proferido
sentencia sobre si mismo; porque de todos modos ha
de ser castigado, a no ser que haya sido forzado a
hacer esto por tedio de la vida, o por no sufrir algin
dolor. Y con razén ha de ser castigado, si sin causa
atento contra si mismo; porque el que no se perdond a
si mismo, mucho menos perdonara a otro.

§ 7.- Pero si algunos hubieren fallecido en la
prision, o bajo fiadores, siendo incierto el resultado
de la causa, se dispone en los mandatos que no han de
ser confiscados sus bienes.

§ 8.- Veamos respecto del que, habiéndose pro-
curado la muerte, sin preceder ninguna justa causa,
hubiere fallecido en la condicion de reo, (estando
dispuestos los herederos a tomar a su cargo la causa,
y a demostrar que el difunto era inocente, habran de
ser oidos, y no habran de ser aplicados los bienes al
fisco antes que se hubiere hecho la prueba sobre el
delito, o han de ser de todos modos confiscados? Mas
el Divino Pio respondid por rescripto a Modesto
Taurino, que si los herederos estuvieran dispuestos a
tomar a su cargo la defensa, no han de ser confiscados
los bienes, a no ser que se hubiere probado el delito.

TITULO XXII

DE AQUELLOS A QUIENES SE LES PONE
INTERDICCION DE LOS RELEGADOS,
Y DE LOS DEPORTADOS

1.- POMPONIO; Comentarios a Sabino, libro IV.-
Capitulo del rescripto del Divino Trajano a Divino
Segundo: «S¢ que por la avaricia de los tiempos
pasados se reivindicaban para el fisco los bienes de
los relegados; pero otra cosa conviene a mi cle-
mencia, por lo que, entre otras cosas con las que se
prueba el desinterés de mi tiempo, revoqué también
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2.- MARCIANUS; libro XIII, Institutionum.-
Manumittere deportatum non posse Divus Pius
rescripsit.

3.- ALPHENUS; libro I, Epitomarum.- Eum, qui
civitatem amitteret, nihil aliud iuris adimere liberis,
nisi quod ab ipso perventurum esset ad eos, si
intestatus in civitate moreretur: hoc est hereditatem
eius et libertos et si quid aliud in hoc genere repperiri
potest. Quae vero non a patre, sed a genere, a civitate,
arerum natura tribuerentur, ea manere eis incolumia.
Itaque et fratres fratribus fore legitimos heredes et
adgnatorum tutelas et hereditates habituros; non
enim haec patrem, sed maiores eius eis dedisse.

4.- MARCIANUS; libro II, Institutionum.-
Relegati in insulam in potestate sua liberos retinent,
quia et alia omnia iura sua retinent: tantum enim
insula eis egredi non licet. Et bona quoque sua omnia
retinent praeter ea, si qua eis adempta sunt: nam
eorum, qui in perpetuum exilium dati sunt vel rele-
gati, potest quis sententia partem bonorum adimere.

5.-1DEM; libro I, Regularum.- Exilium triplex est:
aut certorum locorum interdictio, aut lata fuga, ut
omnium locorum interdicatur praeter certum locum,
autinsulae vinculum, id est relegatio in insulam.

6.- ULPIANUS; libro IX, de officio Proconsulis.-
Inter poenas est etiam insulae deportatio, quae poena
adimit civitatem Romanam.

§ 1.- Deportandi autem in insulam ius Praesidibus
provinciae non est datum, licet Praefecto Urbi detur:
hoc enim Epistula Divi Severi ad Fabium Cilonem
Praefectum Urbi expressum est. Praesides itaque
provinciae quotiens aliquem in insulam
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show that [ have favored innocence during my reign."

2.- MARCIANUS; Institutes, Book XIII.- The
Divine Pius stated in a Rescript that anyone who has
been deported cannot be manumitted.

3.- ALFENUS; Epitomes, Book I.- He who has lost
his citizenship does not deprive his children of any
rights, except those which would pass to them from
him if he should die intestate while in the enjoyment
of his citizenship; that is to say, his estate, his
freedmen, and anything else of this kind that can be
found. Whatever, indeed, is not derived from their
father but from their family, from their town, and
from the nature of things, will remain theirs entirely.
Therefore, brothers who are legitimate will become
heirs to one another, and will be entitled to the
guardianship and estates of agnates, for not their
father, but their ancestors, gave them these rights.

4.- MARCIANUS; Institutes, Book II.- Persons
who have been relegated to an island retain their
children under their control, for the reason that they
retain all their other rights, as they are only forbidden
to leave the island; and they also retain all their
property, except that which has already been taken
from them, for those who are either sent into
perpetual exile or relegated can, by the sentence, be
deprived of a portion of their property.

5.- THE SAME; Rules, Book I.- Exile is of a
threefold nature; interdiction of certain places, or of
secret flight; or all places are forbidden except one
which is designated ; or confinement to one island is
prescribed, that is to say, relegation to a single island.

6.- ULPIANUS; On the Duties of Proconsul, Book
1X.- Among the penalties is also included deportation
to an island, which deprives the person of Roman
citizenship.

§ 1.- The right of deportation to an island is not
granted to the Governors of provinces, although it is
granted to the Prefect of the City, for this is stated in
an Epistle of the Divine Severus to Fabius Cilo,
Urban Prefect. Therefore, whenever the Governor of
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esta practicay.

2.- MARCIANQO; Instituta, libro XIII.- Resolvio
por rescripto el Divino Pio que el deportado no podia
manumitir.

3.- ALFENO; Epitomes libro I.- El que pierde la
ciudadania no le quita a los descendientes ningin
otro derecho, sino el que de ¢l hubiese de pasar a
ellos, si muriese intestado teniendo la ciudadania,
esto es, su herencia, y los libertos, y cualquier otra
cosa que de esta clase de bienes se pudiera hallar;
pero les quedan incolumes las cosas que se les darian
no por el padre, sino por sus parientes, por la ciudad,
o por derecho natural. Y asi, también los hermanos
seran herederos legitimos de los hermanos, y tendran
las tutelas y las herencias de los agnados; porque
estas cosas no se las di6 el padre, sino que se las
dieron sus mayores.

4.-MARCIANO:; Instituta, libro I1.- Los relegados
a una isla retienen a sus descendientes bajo su
potestad, pues retienen también todos sus otros
derechos; porque solamente no les es licito salir de la
isla, y retienen también todos sus bienes, excepto los
que se les quitaron; porque a los que fueron con-
denados a destierro perpetuo, o relegados, se les
puede quitar por la sentencia parte de los bienes.

5.- ELMISMO; Reglas, libro .- El destierro es de
tres clases: o la interdiccion de ciertos lugares, o el
destierro lato, de suerte que se ponga interdiccion
respecto a todos los lugares excepto un cierto lugar, o
la sujecién aunaisla, esto es, larelegacién aunaisla.

6.- ULPIANO; Del Cargo de Proconsul, libro IX .-
Entre las penas se halla también la deportacion a una
isla, cuyapena priva de la ciudadania romana.

§ .- Mas a los Presidentes de provincia no se les
dio el derecho de deportar a una isla, aunque se le de
al Prefecto de la Ciudad; porque esto se halla
expresado en una Epistola del Divino Severo dirigida
a Fabio Cilon, Prefecto de la Ciudad. Y asi, cuando
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deportandum putent, hoc ipsum adnotare debeant,
nomen vero eius scribendum Principi, ut in insulam
deportetur: sic deinde Principi scribere missa plena
opinione, ut Princeps aestimet, an sequenda sit eius
sententia deportarique in insulam debeat. Medio
autem tempore, dum scribitur, iubere eum debet in
carcere esse.

§ 2.- Decuriones civitatium propter capitalia
crimina deportandos vel relegandos Divi Fratres
rescripserunt. Denique Priscum in homicidio et
incendio nominatim ante quaestionem confessum in
insulam deportari iusserunt.

7.- IDEM,; libro X, de officio Proconsulis.- Rele-
gatorum duo genera: sunt quidam, qui in insulam
relegantur, sunt, qui simpliciter, ut provinciis eis
interdicatur, non etiam insula adsignetur.

§ 1.- In insulam relegare Praesides provinciae
possunt, sic tamen, ut, si quidem insulam sub se
habeant id est ad eius provinciae formam perti-
nentem, quam administrant, et eam specialiter
insulam adsignare possint inque eam relegare, sin
vero non habeant, pronuntient quidem in insulam se
relegare, scribant autem Imperatori, ut ipse insulam
adsignet. ceterum non possunt damnare in eam
insulam, quam in ea provincia cui praesunt non
habeant. Interim quoad imperator insulam adsignet,
militi tradendus est relegatus.

§ 2.- Haec est differentia inter deportatos et rele-
gatos, quod in insulam relegari et ad tempus et in
perpetuum quis potest.

§ 3.- Sive ad tempus sive in perpetuum quis fuerit
relegatus, et civitatem Romanam retinet et testamenti
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a province thinks that anyone ought to be deported to
an island, he should notify the person himself, and
also send his name to the Emperor, in order that he
may be deported; and then write to the Emperor
stating his opinion fully, so that the latter may
determine whether his sentence should be executed,
and the culprit be deported to an island; and, in the
meantime, until the answer is given, he must order
him to remain in prison.

§ 2.- The decurions of cities (as was stated by the
Divine Brothers in a Rescript), should be either
deported or relegated on account of capital crimes.
And, in fact, they ordere Priscus, who, before being
tortured, confessed that he had committed homicide
and arson, to be deported to an island.

7.- THE SAME; On the Duties of Proconsul, Book
11.- There are two kinds of relegated persons; first,
those who are merely relegated to an island; and
second, others who are forbidden to enter the
provinces, butto whom no island is assigned.

§ 1.- The Governors of provinces can relegate
persons to an island, iprovided they have under their
control one that belongs to the province over which
they have jurisdfction; and they can specifically
designate this island, and relegate the culprit to it. But
if they have not such an island under their control,
they can sentence the guilty party to be relegated to
an island, and then write to the Emperor in order that
he can assign one to them. They cannot, however,
sentence anyone to an island which does not form
part of the province over which they have
jurisdiction. In the meantime, until the Emperor
assigns an island, the person who is relegated is
placed in charge of the military.

§ 2.- The following difference exists between
persons who are deported, and those who are
relegated, that is to say, anyone can be relegated to an
island for a certain term, or for life.

§ 3.- When anyone is relegated for a certain term or
for life, he retains the right of Roman citizenship, and
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los Presidentes de provincia juzguen que alguien
debe ser deportado a una isla deben anotar esto
mismo, y han de escribirle su nombre al Principe,
para que sea deportado; y asi escribir después al
Principe, enviandole su opinion justificada, para que
el Principe estime si ha de seguir su opinién, y debe
ser deportado a una isla; pero durante el tiempo
intermedio, mientras se escribe, debe mandar que
aquél estéen la carcel.

§ 2.- Los Divinos Hermanos respondieron por
rescripto, que los decuriones de las ciudades debian
ser deportados o relegados por causa de delitos ca-
pitales. Finalmente, mandaron que fuese deportado a
una isla Prisco, confeso antes del tormento expre-
samente de homicidio y de incendio.

7.- ELM1SMO; Del Cargo de Proconsul, libro X.-
Dos son las especies de relegados: unos, los que son
relegados a una isla; hay otros que lo son simple-
mente, de suerte que se les pone interdiccion respecto
a aquellas provincias, pero no se les asigna también
unaisla.

§ 1.- Los Presidentes de provincia pueden relegar a
una isla, pero de suerte que, si ciertamente tuvieran
bajo su jurisdiccion una isla, esto es, perteneciente al
territorio de la provincia que administran, pueden
asignar especialmente esta isla, y relegar a ella; mas
si no la tuvieran, y fallaran que relegaban a aquella
isla, escriban al Emperador, para que ¢l mismo
asigne la isla; pero no pueden condenar a aquella isla
que no tienen en la provincia de que son presidentes.
Interinamente, hasta que el Emperador asigne la isla,
elrelegado ha de ser entregado a los militares.

§ 2.- Entre los deportados y los relegados hay esta
diferencia, que uno puede ser relegado a una isla
temporal, y perpetuamente.

§ 3.- Y a si hubiere sido relegado temporalmente,
ya si a perpetuidad, retiene la ciudadania romana, y
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factionem non amittit.

§ 4.- Ad tempus relegatis neque tota bona neque
partem adimi debere Rescriptis quibusdam mani-
festatur, reprehensaeque sunt sententiae eorum, qui
ad tempus relegatis ademerunt partem bonorum vel
bona, sic tamen, ut non infirmarentur sententiae quae
ita sunt prolatae.

§ 5.- Est quoddam genus quasi in insulam
relegationis in provincia Aegypto in Ovasin relegare.

§ 6.- Sicut autem relegare in insulam quisquam,
quae non est sub se, non potest, ita ne in provinciam
quidem relegandi ius habet, quae non est sub se: forte
Praeses Syriae in Macedoniam non relegabit.

§ 7.- Sed extra provinciam suam potest relegare.

§ 8.- Item in parte certa provinciae moraturum
relegare potest, ut forte non excedat civitatem
aliquam vel regionem aliquam non egrediatur.

§ 9.- Sed et in eas partes provinciae, quae sunt
desertiores, scio Praesides solitos relegare.

§ 10.- Interdicere autem quis ea provincia potest
quam regit, alia non potest: et ita Divi Fratres
rescripserunt. Unde eveniebat, ut, qui relegatus esset
ab ea provincia, in qua domilium morari apud
orginem suam posset. Sed Imperator noster cum
Divo patre suo huic rei providerunt. Maecio enim
Probo, Praesidi provinciae Hispaniae rescripserunt
etiam ea provincia interdici, unde quis oriundus est,
ab eo qui regit eam provinciam, ubi quis domicilium
habet. Sed et eos, qui, cum incolae non essent, in ea
provincia quid admiserint, aequum est ad rescripti
auctoritatem pertinere.
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does not lose the power to make a will.

§ 4.- It is established by certain rescripts, that
neither all, nor even a portion of their property, can be
taken from persons who have been relegated for a
certain term; and judgment depriving persons
relegated of a part or of all of their property have been
censured, but not to the extent of invalidating such
judgments.

§ 5.- A certain kind of relegation, like that to an
island, exists in the Province of Egypt, that is to say,
relegation to an oasis.

§ 6.- However, as no one can relegate a person to an
island not under his control, so, he has no right to
relegate him to a province which is not in his
jurisdiction; as, for example, the Governor of Syria
cannotrelegate anyone to Macedonia.

§ 7.- He can, however, relegate him outside of his
province.

§ 8.- Likewise, he can relegate anyone to remain in
a certain specified part of his province; for instance,
he may forbid him to leave a certain city, or a certain
district.

§ 9.- I am aware that Governors are accustomed to
relegate persons to the most desert parts of their
provinces.

§ 10.- Anyone can forbid a person to live in the
province which he governs, but he cannot do so in
another. This was stated by the Divine Brothers in a
Rescript. The result of this was, that anyone who was
relegated from the province in which he had his
domicile could go and live in that in which he was
born. Our Emperor and his Divine Brothers,
however, provided for this contingency; for they
stated in a Rescript addressed to Probus, the
Governor of the Province of Spain, that: "Anyone can
be forbidden to remain in the province in which he
had been born by the official who governs the
province where the person had his domicile." Still, it
is just that those who are not residents of the province
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no pierde la testamentifaccion.

§ 4.- En algunos Rescriptos se manifiesta que a los
relegados temporalmente no se les deben quitar ni
todos los bienes, ni una parte; y fueron censuradas las
sentencias de los que a los relegados temporalmente
les quitaron parte de los bienes, o los bienes, pero de
suerte que no se invalidasen las sentencias que asi
fueron proferidas.

§ 5.- En la provincia de Egipto es cierta especie
como de relegacion aunaislarelegaral Oasis.

§ 6.- Mas asi como uno no puede relegar a isla que
no esta bajo su jurisdiccion, asi tampoco cierta-
mente; tiene el derecho de relegar a provincia que no
esta bajo su jurisdiccion; por ejemplo, el Presidente
de Siriano relegara a Macedonia.

§ 7.- Pero puede relegar fuera de su provincia.

§ 8.- Asimismo puede relegar para que uno haya de
morar en cierta parte de la provincia, para que, por
ejemplo, no salga de alguna ciudad, o no salga de
algunaregion.

§ 9.- Pero sé que los Presidentes solieron relegar
también a aquellas partes de la provincia que estan
mas desiertas.

§ 10.- Mas puede uno poner interdiccion respecto a
la provincia, que rige, y no puede en cuanto a otra; y
asi lo resolvieron por rescripto los Divinos
Hermanos. Por lo cual acontecia, que el que hubiese
sido relegado de la provincia en que tenia su
domicilio, podia morar en la de su origen. Mas a esto
proveyeron nuestro Emperador y su Divino padre;
porque respondieron por rescripto a Mecio Probo,
Presidente de la provincia de Espafia, que se ponia
interdiccion, también en cuanto a la provincia de que
uno es oriundo, por el que rige la provincia en que
uno tiene su domicilio. Mas es justo que estén
comprendidos en la autoridad del rescripto también
los que, no siendo habitantes, hubieren cometido
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§ 11.- Dubitatum est, an interdicere quis alicui
possit provincia, in qua oriundus est, cum ipse ei
provinciae praesit, quam incolit, dum sua non
interdicit, ut solent Italia interdicere, qui patria non
interdicunt: vel an per consequentias videatur etiam
provinciae interdixisse, cui praeest. Quod magis erit
probandum.

§ 12.- Per contrarium autem is, qui originis
provinciae praeest, non est nanctus ius interdicendi
eaprovincia, quam incolit is qui relegatur.

§ 13.- Si quis eam sententiam admiserit, ut is, qui in
alia provincia commisit, possit relegari ab eo qui ei
provinciae praeest eveniet, ut relegatus iste tribus
provinciis praeter [taliam debeat abstinere, et in qua
deliquit et quam incolit et originis. et si ex diversis
provinciis oriri videatur propter condicionem vel
suam vel parentis patronorum: vel pluribus
provinciis consequenter interdictum ei dicemus.

§ 14.- Quibusdam tamen Praesidibus, ut multis
provinciis interdicere possint, indultum est: ut
Praesidibus Syriarum, sed et Daciarum.

§ 15.- Constitutum eum, cui patria interdictum est,
etiam urbe abstinere debere contra autem si cui urbe
fuerit interdictum, patria sua interdictum non videtur.
et itamultis Constitutionibus cavetur.

§ 16.- Si cui plane non patria sua, sed aliqua
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in which they committed the offence should be
judged in accordance with the terms of this Rescript.

§ 11.- It has been doubted whether anyone can
prohibit another from remaining in the province in
which he was born, when he himself governs the
province in which the person lives, and he does not
forbid him to remain in his own province; as
Governors are accustomed to make Italy the object of
the interdiction, and do not forbid the culprits to enter
their own country; or whether it consequently
appears that even the province in which they govern
has been interdicted. This latter opinion should be
adopted.

§ 12.- On the other hand, he who governs the
province where the party in question was born has no
right to forbid him to dwell in the province which he
now inhabits.

§ 13.- Where anyone confesses a judgment, so that
he who has committed an offence in one province can
be relegated by the Governor of that province, the
result will be that the person relegated must avoid the
three provinces, except Italy; that is, the one in which
he committed the offence; the one in which he lives;
and the one in which he was born. If, either on
account of his condition or that of his parents or
patrons, he is considered to have had his origin in
different provinces, we should say that he has, in
consequence, been forbidden several provinces.

§ 14.- Nevertheless, certain Governors have been
permitted to interdict several provinces, as for
instance, the Governors of Syria and of Dacia.

§ 15.-Ithas been decided that anyone who has been
forbidden to reside in his native province should also
remain away from Rome; and, on the other hand, if
anyone has been forbidden to reside at Rome he will
notbe considered to have been forbidden to live in his
own country. This has been provided by several
constitutions.

§ 16.- If it is clear that not one's native country, but
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algun delito en aquella provincia.

§ 1L.- Se dudo, si podria alguien poner interdiccion
a otro respecto a la provincia de que es oriundo,
cuando él mismo es presidente de la provincia en que
habita, no poniendo interdiccion respecto a la suya,
como suelen poner interdiccion respecto a Italia los
que no ponen interdiccidn respecto a la patria, o si
por consiguiente se considera que puso interdiccion
también respecto a la provincia de que es presidente;
lo que mas bien se habra de aprobar.

§ 12.- Mas por el contrario, el que es presidente de
la provincia de que es oriundo no alcanzo el derecho
de poner interdiccion respecto a la provincia en que
habita el que es relegado.

§ 13.- Si alguno admitiere la opinidn de que el que
cometi6 delito en otra provincia puede ser relegado
por el que es presidente de esta provincia, resultara
que este relegado debe abstenerse de tres provincias,
ademas de Italia, de aquella en que delinquid, de
aquella en que habita, y de aquella de que es oriundo;
y si se viera que es oriundo de diversas provincias o
por su propia condicion, o por las de sus ascendientes
0 patronos, diremos en consecuencia que se le puso
interdiccion aun respecto a muchas provincias.

§ 14.- Mas a algunos Presidentes se les concedio
que pudieran poner interdiccion respecto a muchas
provincias, como a los Presidentes de las de Siria.,y a
los de Dacia.

§ 15.- Se determind, que aquel a quien se le puso
interdiccion respecto a su patria debe abstenerse
también de morar en Roma, mas por el contrario, si a
alguien se le hubiere puesto interdiccion en cuanto a
Roma, no se considera que se le puso respecto a su
patria.

§ 16.- Mas si a alguien se le hubiera puesto
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civitate interdictum sit, videndum est, an etiam patria
sua itemque urbe interdictum dicamus: quod magis
est.

§ 17.- His, qui relegantur, dies excedendi a Praesi-
dibus dari et potest et solet: etenim moris est ita
pronuntiari illum provincia illa insulisque eis relego
excedereque debebit intra illum diem.

§ 18.- Relegatum plane libellum dare principi
posse Divi Fratres rescripserunt.

§ 19.- Solet Practerea interdici sententia quibus-
dam, ne intra patriae territorium vel muros morentur:
ne excedant patriam vel in vicis quibusdam mo-
rentur.

§ 20.- Solet decurionibus ordine interdici vel ad
tempus vel in perpetuum.

§ 21.- Item potest alicui poena iniungi, ne honores
adipiscatur: nec ea res facit, ut decurio esse desinat,
cum fieri possit, ut quis decurio quidem sit, ad
honores autem non admittatur. Nam et senator quis
esse potest et tamen honores non repetere.

§ 22.- Potest alicui et unus honor interdici, sic
tamen, ut, si cui honore uno interdictum sit, non
tantum eum honorem petere non possit, verum ne €os
quoque, qui eo honore maiores sunt; est enim
perquam ridiculum eum, qui minoribus poenae causa
prohibitus sit, ad maiores adspirare. Maioribus
tamen prohibitus minores petere non prohibetur. Sed
muneribus si quis poenae causa fuerit prohibitus,
nihil valebit sententia: neque enim immunitatem
poena tribuere debet. Ergo et si honoribus quis in
poenam fuerit prohibitus, poterit dici, si honores isti
habuerunt mixtam muneris gravem impensam, infa-
miam illi ad hoc non profuturam:
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some particular city has been forbidden him, let us
see if we cannot say that his native province, as well
as the City of Rome, have also been forbidden him,
which is the better opinion.

§ 17.- A day should be fixed by the Governor for
the departure of persons who have been relegated,
and this is usually done; for it is customary to render
the decision as follows: "I relegate So-and-So from
this province, and from these islands, and he must
depart before such-and-such a day."

§ 18.- The Divine Brothers stated in a Rescript that
a person who had been relegated is certainly entitled
to present a petition to the Emperor.

§ 19.- Moreover, the sentence usually prohibits
persons from residing in the territory of their native
province or city, or within the walls of the latter, or
from leaving it, or from stopping in certain suburbs of
the same.

§ 20.- It is customary to forbid decurions to enjoy
the privileges of their order, either temporarily or
permanently.

§ 21.- Likewise, the penalty can be imposed upon
anyone not to accept any honor, and this does not
have the effect of causing him to cease to act as
decurion; as, indeed, anyone may be a decurion, and
still not be permitted to accept any honors, for anyone
can be a senator, and still not be able to demand any.

§ 22.- Anyone can also be forbidden to receive a
single honor, in such a way, however, that he who is
forbidden to do so can not only obtain this particular
honor, but also those which are greater; for it would
be extremely ridiculous for a person who was
prohibited by way of penalty from receiving inferior
honors to be able to aspire to greater ones.
Nevertheless, one who has been prohibited from
receiving certain honors is not prevented from
seeking those which are inferior ; but if anyone is
forbidden to accept an office by way of penalty, the
sentence will be void, for a penalty cannot bestow
immunity. Therefore, if someone is deprived of

DIGESTO.- LIBRO XLVIII: TITULO XXII 149

interdiccion, no respecto a su patria, sino en cuanto a
alguna ciudad, se ha de ver si diremos que también se
le puso en cuanto a su patria, y asimismo respecto a
Roma; lo que es mas probable.

§ 17.- A los que son relegados se les pueden, y
suelen, dar por los Presidentes dias para partir; por-
que es de costumbre que se falle de este modo:
«relego a fulano a aquella provincia y a aquellas
islas; y debera partir dentro de tal término».

§ 18.- Los Divinos Hermanos resolvieron por
rescripto que el relegado podia presentar libelo al
Principe.

§ 19.- Ademas se les suele poner a algunos inter-
diccion en la sentencia para que no moren dentro del
territorio o de los muros de su patria, para que no
salgan de su patria, o moren en algunas aldeas.

§ 20.- A los decuriones se les suele poner inter-
diccion respecto a su orden, o temporalmente, o a
perpetuidad.

§ 21.- Asimismo se le puede imponer a alguno la
pena de que no alcance honores; y esto hace que deje
de ser decurion, porque podria suceder que alguno
fuera ciertamente decuridon, pero que no fuera
admitido a honores porque también puede uno ser
senador, y no pretender, sin embargo, honores.

§ 22.- También se le puede poner a alguien
interdiccion para un solo honor, pero de suerte que si
a alguien se le hubiera puesto interdiccion respecto a
un solo honor, no solamente no pueda pedir este solo
honor, sino tampoco los que son superiores a este
honor; porque es sumamente ridiculo que el que por
causa de pena fue excluido de los menores aspire a
los mayores; pero al que se le excluyo de los mayores
no se le prohibe que pretenda los menores. Mas si por
causa de pena hubiere sido excluido de cargos, no
valdra nada la sentencia porque la pena no debe
conceder inmunidad. Luego también si por pena
alguno hubiere sido excluido de honores, se podra
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8.- MARCIANUS; libro I, publicorum ludicio-
rum.- Sed honore quidem illum arceri puto, ceterum
impendia debere praestare.

9.- ULPIANUS; libro X, de officio Proconsulis.-
Potest praeses quendam damnare, ne domo sua
procedat.

10.- MARCIANUS.- Non etiam, ne utatur neces-
sariis impensis.

11.- ULPIANUS.- Interdum pecuniariter dam-
nantur, qui relegatos suscipiunt.

12.- MARCIANUS.- A sua civitate relegatus, si
non excedat, ad tempus a provincia relegatur.

13.- PAULUS.- Manumissus a relegato non potest
Romam accedere, quod nec patrono eius licet.

14.- ULPIANUS; relegatus est is, cui provincia,
vel Roma, vel continentibus eius perpetuo, vel ad
tempus interdicitur.

§ 1.- Magna differentia est inter deportationem et
relegationem; nam deportatio civitatem et bona
adimit, relegatio neutrum tollit, nisi specialiter bona
publicentur.

§ 2.- Relegatur quis a Principe, Senatu, Praefectis,
et Praesidibus provinciarum, non a Consulibus.

§ 3.- Quia civitatem amisit, et bona detinet, utilibus
actionibus tenetur.
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honors, by way of penalty, it can be said that where
the said honors include an office involving great
expense, the infamy of the convicted person will not
benefit him on this account.

8.- MARCIANUS; Public Prosecutions, Book II.-
But I think that when he is deprived of the honor, he
should be compelled to pay the expenses.

9.- ULPIANUS; On the Duties of Proconsul, Book
X.- A Governor can sentence anyone not to leave his
own house.

10.- MARCIANUS; Book.- But not avoid
incurring necessary expenses.

11.- ULPIANUS; Book.- Sometimes persons who
have beenrelegated are sentenced to pay a fine.

12.- MARCIANUS; Book.- A man who has been
relegated from his town, and does not depart, shall be
relegated from his province for a certain time.

13.- PAULUS; Book.- Anyone who has been
manumitted by a person who has been relegated
cannot go to Rome, because his patron is not
permitted to do so.

14.- ULPIANUS; Book.- A person who is relegated
is one who is forbidden temporarily or perpetually to
remain in a province, or at Rome, or in the region
surrounding it.

§ 1.- A great difference exists between deportation
and relegation, for deportation deprives a person of
his rights as a citizen, as well as of his property.
Relegation does not deprive him of either, unless his
property is, for some special reason, confiscated.

§ 2.- Anyone can be relegated by the Emperor, the
Senate, the prefects, and the Governors of provinces,
but not by the Consul.

§ 3.- Anyone who has lost his rights of citizenship,
butretains his property, is liable to pratorian actions.
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decir que si estos honores tuvieron anexo un grave
gasto por cargo, la infamia no le habra de aprovechar
aaquel paraesto;

8.- MARCIANO; De los Juicios publicos, libro 11 .-
que ciertamente creo que ¢l es excluido del honor,
pero que debe pagar los gastos.

9.- ULPIANO; Del Cargo de Proconsul, libro X.-
Puede el Presidente condenar a alguien a que no salga
desucasa,

10.- MARCIANO.- no también a que no se utilice
de los gastos necesarios.

11.- ULPIANO.- A veces son condenados a pena
pecuniaria los que acogen a los relegados.

12.- MARCIANO.- El relegado de su ciudad, si no
saliera de ella, es relegado temporalmente de la pro-
vincia.

13.- PAULO.- El manumitido por un relegado no
puede acercarse a Roma, porque esto tampoco le es
licito a su patrono.

14.- ULPIANO.- Es relegado aquel a quien a per-
petuidad o temporalmente se le pone interdiccion
respecto a la provincia, 0 a Roma, o a sus arrabales.

§ 1.- Hay grande diferencia entre la deportacion y
la relegacion; porque la deportacion quita la
ciudadania y los bienes, y la relegacion no quita ni
una ni otra cosa, a no ser que especialmente sean
confiscados los bienes.

§ 2.- Uno es relegado por el Principe, el Senado, los
Prefectos, y los Presidentes de las provincias, no por
los Cénsules.

§ 3.- El que perdi6 la ciudadania, y retiene los
bienes, esta obligado a las acciones ttiles.
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15.- MARCIANUS.- Deportatus civitatem amittit,
non libertatem, et speciali quidem iure civitatis non
fruitur, iure tamen gentium utitur; emit enim et
vendit, locat, conducit, permutat, foenus exercet, et
cetera similia, et postea quaesita pignori dare potest,
nisi in fraudem fisci, qui ei mortuo successurus est,
ea obliget; priora enim bona, quae publicata sunt,
alienare non potest.

§ 1.- Deportatus a Praeside sine Principe, et heres
existere, et legata ex testamento capere potest.

16.- IDEM.- Quum Ulpianus Damascenus rogaset
Imperatorem, ut sibi permitteret matri relinquere ad
victum necessaria, et mater per libertum, ut quaedam
sibi liceret filio deportato relinquere, Imperator
Antoninus 1iis rescripsit in hunc modum: Neque
hereditas, neque legatum, neque fideicommissum
contra mores, et ius publicum huiusmodi personis
relinqui potest, nec conditio harum personarum
mutari debe. Quod vero pie rogastis, liceat vobis,
ultima voluntate iis ad victum, et aios usus
necessarios sufficientia relinquere , iisque ex hac
causarelicta capere.

17.- POMPONIUS; Relegatus statuis et ima-
ginibus honorari non prohibetur.

18.- IDEM; Relegatus integrum suum statum
retinet, et dominium rerum suarum et patriam
potestatem, sive ad tempus, sive in perpetuum
relegatus sit.

§ 1.- Deportatio autem ad tempus non estado

19.- CALLISTRATUS.- Relegatus non potest
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15.- MARCIANUS; Book.- A person who is
deported loses his rights as a citizen, but not his
freedom; and, indeed, he cannot enjoy any special
right derived from citizenship, but he can enjoy a
right of nations; for he can purchase and sell, hire and
lease, exchange property, lend money at interest, and
do everything of this kind; and he can also give and
pledge any property which he may subsequently
acquire, unless he encumbers it in order to defraud
the Treasury, which will succeed to him after his
death; for he cannot alienate any property which has
been confiscated.

§ 1.- Anyone who has been deported by a
Governor, without the sanction of the Emperor, can
become an heir and receive legacies left to him by
will.

16.- THE SAME; Book.- Ulpianus Damascenus
petitioned the Emperor to allow him to leave to his
mother what was necessary for her support, and his
mother, through her freedman, to permit him to leave
something to her deported son; whereupon the
Emperor Antoninus addressed to them a Rescript as
follows: "Neither an estate, nor a legacy, nor a trust
can be left to persons of this kind, in violation of
custom and public law, nor should the condition of
such persons be changed. But as you have made the
request on account of affection, I will permit you to
leave by your last will sufficient for their support and
their other necessities, and they can take whatever is
bequeathed to them on this account."

17.- POMPONIUS; Book.- Anyone who has been
relegated is not excluded from being honored by
means of statues and paintings.

18.- THE SAME; A person who has been relegated
retains his condition, as well as the ownership of his
own property, and his paternal authority, unimpaired;
whether he has been relegated for a specified time, or
for life.

§ 1.- Deportation, however, is not for time.

19.- CALLISTRATUS; Anyone who has been
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15.- MARCIANO.- El deportado pierde la
ciudadania, no la libertad, y ciertamente no disfruta
del derecho especial de la ciudadania, sino que se
sirve del derecho de gentes; porque compra y vende,
day toma en arrendamiento, permuta hace préstamos
a interés, y otras cosas semejantes, y puede dar
después en prenda lo adquirido, a no ser que lo
obligue en fraude del fisco, que habréa de sucederle
cuando muera; porque no puede enajenar los bienes
anteriores, que fueron confiscados.

§ 1.- El deportado por el Presidente sin el con-
sentimiento del Principe puede ser heredero, y ad-
quirir legados por testamento.

16.- EL MISMO.- Habiendo Ulpiano Damasceno
rogado al Emperador que le permitiera dejarle a su
madre lo necesario para el sustento, y habiendo
rogado la madre por medio de un liberto que le fuese
licito dejarle algunas cosas a su hijo deportado, el
Emperador Antonino les respondid por rescripto en
estos términos: «A tales personas no se les puede
dejar contra las costumbres y el derecho publico ni
herencia, ni legado, ni fideicomiso, y no se debe
cambiar la condicién de estas personas. Mas por
cuanto rogasteis piadosamente, séaos licito dejarles
por ultima voluntad lo suficiente para el sustento y
para otros usos necesarios, y séales a ellos licito
adquirir lo que por esta causa se les dejo».

17.- POMPONIO.- Al relegarlo no se le prohibe
que esté honrado con estatuas e imagenes.

18.- EL MISMO.- El relegado retiene integro su
estado, el dominio de sus bienes, y la patria potestad,
ora haya sido relegado temporal, o temporalmente.

§ 1.- Mas la deportacion no es temporal.

19.- CALISTRATO.- El relegado no puede morar
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Romae morari, licet hoc sententia comprehensum
non sit, quia omnium est patria. Sed neque in civitate,
in qua versatur Princeps, vel per quam transit, iis
enim duntaxut Principem intueri licet, qui Romam
ingredi possunt; est enim Princeps pater patriae.

§ 1.- Quum in liberos homines ea sententia fertur,
quae publicat eorum bona, qualis est in insulam
deportatio, statim a sententia priorem conditionem
mutant, et suae poenae traduntur, nisi quid maiestatis
insit, quod poenam exasperari flagitet.

TIT. XXIII

DE SENTENTIAM PASSIS,
ET RESTUITUTIS

1.- ULPIANUS; libro XXXVIII, ad Edictum.- Ad
successionem liberti patronus deportatus et restitutus
admittitur.

§ 1.- Sed si in metallum damnatus restituatur,
numquid servitus poenae extinguat ius patronatus
etiam post restitutionem? Et magis est, ut non
extinguat servitus ius patronatus.

2.- IDEM; libro V, Opinionum.- Si deportatus
restitutus dignitatem quidem indulgentia Principis
reciperavit, in sua autem omnia bona non est
restitutus, nec a creditoribus nec publico nomine
conveniri potest. Sed cum ei facultas oblata esset a
Principe bona quoque sua reciperandi, maluerit ea
derelinquere, actionibus exuere se, quibus ante
sententiam subiectus fuerat, non poterit.

3.- PAPINIANUS; libro XVI, Responsorum.- In
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relegated cannot remain at Rome, although this may
not have been included in the sentence, because it is
the country of all persons. Nor can he remain in the
city in which the Emperor lives, nor in one through
which he passes, because those only are permitted to
look upon the Emperor who can enter Rome, as the
Emperor is the father of his country.

§ 1.- When sentence is passed upon men who are
free, by which their property is confiscated, such, for
instance, as deportation to an island, as soon as it has
been imposed, they change their former condition,
and are delivered up to their punishment; unless
something of the nature of high treason is involved,
which requires the penalty to be increased.

TITLE XXIII

CONCERNING PERSONS UPON WHOM
SENTENCE HAS BEEN PASSED AND
WHO HAVE BEEN RESTORED
TO THEIR RIGHTS

1.- ULPIANUS; On the Edict, Book XXXVIII.- A
patron who has been deported, and afterwards
restored to his civil rights, is admitted to the
succession of a freedman.

§ 1.- If, however, a person has been condemned to
the mines, does his penal servitude extinguish his
right as a patron, even after his restoration? The better
opinion is that penal servitude does not extinguish his
rights as a patron.

2.- THE SAME; Opinions, Book V.- When a person
who has been deported and restored regains his rank
by the indulgence of the Emperor, but does not
recover all his property, he can neither be sued by his
creditors nor by the Treasury. When, however, the
power of recovering his property also is offered him
by the Emperor, and he prefers to relinquish it, he
cannot avoid any actions brought against him before
he was sentenced.

3.- PAPINIANUS; Opinions, Book XVI.- The
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en Roma, aunque esto no haya sido comprendido en
la sentencia, porque es patria de todos. Pero tampoco
en la ciudad en que reside el Principe, o por la que
pasa; porque solamente les es licito ver al Principe a
los que pueden entrar en Roma; pues el Principe es el
padre de la patria.

§ 1.- Cuando contra hombres libres se pronuncia
sentencia, que confisca sus bienes, como es la de
deportacién a una isla, cambian inmediatamente
después de la sentencia su primera condicion, y son
entregados a su propia pena, a no ser que haya delito
de lesamajestad, que requiera que se agrave la pena.

TITULO XXIII

DE LOS QUE SUFRIERON LA SENTENCIA,
Y DE LOS RESTITUIDOS

1.- ULPIANO; Comentarios al Edicto, libro
XXXVIII.- El patrono deportado y restituido es admi-
tido ala sucesion del liberto.

§ 1.- Pero si el condenado a las minas fuera resti-
tuido, acaso la servidumbre de la pena extinguira el
derecho de patronato aun después de la restitucion? Y
es mas cierto, que la servidumbre no extingue el
derecho de patronato.

2.- EL MISMO; Opiniones, libro V.- Si el depor-
tado restituido recupero su dignidad ciertamente por
indulgencia del Principe, pero no fue reintegrado en
todos sus bienes, no puede ser demandado ni por los
acreedores, ni por crédito publico. Pero cuando
habiéndosele ofrecido por el Principe la facultad de
recuperar también sus bienes, hubiere preferido
abandonarlos, no podrd eximirse de las acciones a
que habia estado sujeto antes de la sentencia.

3.- PAPINIANO; Respuestas, libro XVI.- El fisco
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insulam deportati bona fiscus poena remissa retinuit:
creditores ex ante gesto non habere cum eo qui
debitor quondam fuit actiones constitit. Quod si bona
cum dignitatis restitutione concessa reciperaverit,
utiles actiones necessariae non erunt, cum et directae
competunt.

4.- PAULUS; libro XVII, Quaestionum.- In meta-
llum damnata mulier eum quem prius conceperat
edidit, deinde a Principe restituta est. Humanius
dicetur etiam cognationis iura huic restituta videri.

TIT. XXIV

DE CADAVERIBUS PUNITORUM

1.- ULPIANUS; libro IX, de officio Proconsulis.-
Corpora eorum qui capite damnantur cognatis
ipsorum neganda non sunt: et id se observasse etiam
Divus Augustus libro decimo de vita sua scribit.
Hodie autem eorum, in quos animadvertitur, corpora
non aliter sepeliuntur, quam si fuerit petitum et
permissum, et nonnumquam non permittitur, ma-
xime maiestatis causa damnatorum. Eorum quoque
corpora, qui exurendi damnantur, peti possunt,
scilicet ut ossa et cineres collecta sepulturae tradi
possint.

2.-MARCIANUS; libro II, Publicorum.- Siquis in
insulam deportatus vel relegatus fuerit, poena etiam
post mortem manet, nec licet eum inde transferre
aliubi et sepelire inconsulto Principe, ut saepissime
Severus et Antoninus rescripserunt et multis
petentibus hoc ipsum indulserunt.

3.- PAULUS; libro I, Sententiarum.- Corpora
animadversorum quibuslibet petentibus ad
sepulturam danda sunt.

DIGEST.- BOOK XLVIII: TITLE XXIV

Treasury retained the property of a man who was
deported to an island, after his punishment had been
remitted. It is established that creditors before his
conviction have no rights of action against him who
was their former debtor. If, however, he recovers his
property with the restitution of his rank, practorian
actions will not be necessary, for direct actions will
lie.

4.- PAULUS; Questions, Book XVII.- A woman
sentenced to the mines brought forth a child which
she had previously conceived, and was afterwards
restored to her rights by the Emperor. It is more
humane to hold that the rights of relationship were
also restored to her.

TITLE XXIV

CONCERNING THE CORPSES OF PERSONS
WHO ARE PUNISHED

1.- ULPIANUS; On the Duties of Proconsul, Book
IX .- The bodies of those who are condemned to death
should not be refused their relatives; and the Divine
Augustus, in the Tenth Book on his life, said that this
rule had been observed. At present, the bodies of
those who have been punished are only buried when
this has been requested and permission granted; and
sometimes it is not permitted, especially where
persons have been convicted of high treason. Even
the bodies of those who have been sentenced to be
burned can be claimed, in order that their bones and
ashes, after having been collected, may be buried.

2.- MARCIANUS; Public Prosecutions, Book II.-
If anyone has been deported to an island or relegated,
his punishment continues to exist even after his
death, for it is not permitted for him to be taken
elsewhere and buried, without the consent of the
Emperor; as Severus and Antoninus repeatedly stated
in Rescripts, and they frequently granted this as a
favor to many persons who requested it.

3.- PAULUS; Sentences, Book I.- The bodies of
persons who have been punished should be given to
whoever requests them for the purpose of burial.
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retiene los bienes del deportado a una isla aun remi-
tida la pena; y es sabido que los acreedores no tienen
contra el que en otro tiempo fue deudor acciones por
lo hecho antes; pero si con la restitucion que se con-
cedio de su dignidad hubiere recuperado los bienes,
no seran necesarias las acciones utiles, porque com-
peten también las directas.

4.- PAULO; Cuestiones, libro XVII.- Una mujer
condenada a las minas di6 a luz al que antes habia
concebido, y después fue restituida por el Principe;
se dird con mas benignidad, que también se le con-
sideran restituidos los derechos de cognacion.

TITULO XXIV

DE LOS CADAVERES DE
LOS PENADOS

1.- ULPIANO; Del Cargo de Proconsul, libro IX .-
Los cadaveres de los que son condenados a pena
capital no deben ser negados a los cognados de los
mismos; y esto escribe también el Divino Augusto en
el libro décimo de su vida que ¢l observo. Mas hoy no
se entierran los cadaveres de los que son ajusticiados,
sino si se hubiere pedido y permitido; y a veces no se
permite, principalmente tratandose de condenados
por causa de lesa majestad. También pueden ser
pedidos los cadaveres de los que son condenados a
ser quemados, a saber, para que se pueda dar sepul-
turaalos huesos y a las cenizas recogidos.

2.-MARCIANO; De los Juicios publicos, libro 11 .-
Si alguno hubiere sido deportado o relegado a una
isla, subsiste la pena aun después de la muerte; y no
es licito trasladarlo de alli a otra parte, y enterrarlo,
sin consentimiento del Principe, como muchisimas
veces respondieron por rescripto Severo y Antonino,
y les concedieron esto mismo a muchos que lo
pidieron.

3.- PAULO; Sentencias, libro I.- Los cadaveres de
los ajusticiados han de ser entregados a cualesquiera
que los pidan para darles sepultura.
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LIBER
QUADRAGESIMUSNONUS

TIT. 1

DE APPELLATIONIBUS ET RELATIONIBUS

1.- ULPIANUS; libro I, de Appellationibus.-
Appellandi usus quam sit frequens quamque
necessarius, nemo est qui nesciat, quippe cum
iniquitatem iudicantium vel imperitiam recorrigat:
licet nonnumquam bene latas sententias in peius
reformet, neque enim utique melius pronuntiat qui
novissimus sententiam laturus est.

§ 1.- Quaesitum est, an adversus Rescriptum
Principis provocari possit, forte si Praeses provinciae
vel quis alius consulerit et ad consultationem eius
fuerit rescriptum: est enim quaesitum, an appellandi
ius supersit. Quid enim, si in consulendo mentitus
est? De qua re extat Rescriptum Divi Pii, ad
communitatem Thracum, quo ostenditur provocari
oportere. verba Rescripti ita se habent: "Si epistolam
miserit aliquis nobis, mox aliquid rescripsimus,
volentibus evocare ab enuntiatione licentia existet; si
enim docuerit, vel falso, vel non ita se habere quae
missa sunt, nihil a nobis cognitum esse videbitur, qui
quasi aliter habentibus scriptis rescripsimus.

§ 2.- Huic consequenter videtur rescriptum a
consultatione iudicis non esse appellandum, si quis
forte interlocutus fuit Principem se consultaturum,
cum possit post Rescriptum provocare.

DIGEST.- BOOK XLIX: TITLE 1

BOOK
XLIX

TITLE I

ON APPEALS AND REPORTS

1.- ULPIANUS; On Appeals, Book I.- There is no
one who is not aware how frequently appeals are
employed, and how necessary they are to correct the
injustice or the ignorance of judges; although
sometimes sentences which have been properly
imposed are changed for the worse, as he who
renders the last judgment does not, for this reason,
render a better one.

§ 1.- The question arose whether an appeal could
be taken from a Rescript of the Emperor, when the
Governor of a province, or anyone else, asked his
advice, and the Rescript was issued by way of
answer. [t was also asked whether the right of appeal
remained. What should be done if the Governor,
when asking advice, had made a false statement?
There is a Rescript of the Divine Pius on this point,
addressed to the Community of the Thracians, by
which it is shown that the right to appeal continues to
exist. The words of the Rescript are as follows: "If
anyone should write to us and we should state
anything to him in a Rescript by way of reply, he will
be permitted to appeal from our decision. For if it
should be shown that what had been written to us was
either untrue, or was misrepresented, no decision will
be considered to have been rendered by us; and any
statement made to us will be considered as not having
been made before the answer deciding against it was
written."

§ 2.- In consequence of this, it is held to have been
decided that an appeal should not be taken after the
consultation of the judge, if he happens to have
rendered an interlocutory decree setting forth that he
will consult the Emperor, since the party can take an
appeal after the Rescript has been issued.
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LIBRO
CUADRAGESIMO NOVENO

TITULO T

DE LAS APELACIONES Y DE LAS
RELACIONES

1.- ULPIANO:; De las Apelaciones, libro I.- Nadie
hay que ignore cuan frecuente, y cuan necesario sea
el uso de la apelacidn, porque ciertamente corrige la
injusticia o la impericia de los juzgadores aunque a
veces reforme en peor las sentencias bien proferidas;
porque no siempre falla mas bien el tltimo que ha de
proferir sentencia.

l.- Se preguntd, si se podria apelar contra un
Rescripto del Principe, por ejemplo, si el Presidente
de la provincia, u otro cualquiera le hubiere con-
sultado, y a su consulta se hubiere respondido por
rescripto; porque se dudo, si quedaria el derecho de
apelar. Porque ;qué se dira, si al consultarle se
minti6? Sobre esto hay un Rescripto del Divino Pio
dirigido a la comunidad de los Tracios, en el que se
demuestra que se debe apelar. Dicen asi las palabras
del Rescripto: «Si alguno nos hubiere enviado
epistola, y después respondimos algo por rescripto,
hay permiso para que los que quieran apelen de la
resolucion; porque si probare que lo que se envid era
falso, o no era de aquel modo, se considerara que de
nada se conocid por nosotros, que respondimos por
rescripto como si las cosas escritas fueran de otro
modo».

§ 2.- Consiguientemente a esto se considera
resuelto por el rescripto, que no se ha de apelar de la
consulta del juez, si acaso alguno pronuncid
sentencia interlocutoria, para consultar ¢l al Principe,
por cuanto podria apelar después del Rescripto.
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§ 3.- Si quis in appellatione erraverit, ut puta cum
alium appellare deberet, alium appellaverit,
videndum, an error ei nihil offuit. Et si quidem, cum
maiorem iudicem appellare deberet, ita erravit, ut
minorem appellet, error ei nocebit; si vero maiorem
iudicem provocavit, error ei nihil oberit, et ita multis
Constitutionibus continetur. Denique cum quidam
iudicem ex Rescripto Principis a Consulibus
accepisset et Praefectum Urbi appellasset, errori eius
subventum est Rescripto Divorum Fratrum, cuius
verba haec sunt: Quum per errorem factum dicas, uti
a iudice, quem ex Rescripto nostro ab amplissimis
Consulibus acceperas, ad iunium Rusticum amicum
nostrum Praefectum Urbi provocares, Consules
amplissimi perinde cognoscant, atque si ad ipsos
facta esset provocatio. Si quis ergo vel parem vel
maiorem iudicem appellaverit, alium tamen pro alio,
in ea causa est, ut error ei non noceat: sed si minorem,
nocebit.

§ 4.- Libelli qui dantur appellatorii ita sunt
concipiendi, ut habeant scriptum et a quo dati sint,
hoc est qui appellet, et adversus quem et a qua sen-
tentia.

2.- MACER; libro I, de Appellationibus.- Sed si
apud acta quis appellaverit, satis erit, si dicat
"appello".

3.- ULPIANUS; libro I, de Appellationibus.- Scio
quaesitum, si quis non addiderit in libellis, contra
quem adversarium appellet, an praescriptioni
subiciatur. Et puto nihil oportere praescribi.

§ 1.- Sed illud cecidit in quaestionem, si plures
habuerit adversarios et quorundam nomina libellis
sint complexa, quorundam non, an aeque praescribi
ei possit ab his, quorum nomina comprehensa non
sunt, quasi adversus ipsos adquieverit sententiae. Et
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§ 3.- When anyone makes a mistake in an appeal,
for instance, when he should appeal to one judge, and
he appeals to another, let us see whether his mistake
will prejudice him. And, indeed, if he ought to appeal
to a superior judge, and errs by appealing to one of
inferior jurisdiction, the mistake will prejudice him.
If, however, he appeals to a superior judge, his
mistake will not be to his disadvantage, and this rule
is contained in several constitutions. Hence when
anyone has accepted a judge appointed by the
Consuls under a Rescript of the Emperor, and
afterwards appeals to the Prefect of the City, relief'is
given him for his mistake, under a Rescript of the
Divine Brothers, the words of which are as follows:
"Asyou say that, through mistake, you have appealed
from the judge, whom you accepted under the terms
of our Rescript from the eminent Consuls, to our
friend, Julius Rusticus, the Prefect of the City, the
said eminent Consuls shall take cognizance of the
case, just as if the appeal had been made to them." If,
then, anyone should appeal to a judge of equal or
superior jurisdiction, or to one instead of another, his
mistake will not prejudice him; but if he appeals to a
judge of inferior jurisdiction, it will prejudice him.

§ 4.- The document presented by the appellants
ought to be drawn up in such a way as to contain the
names of the parties by whom it has been filed; that is
to say, the names of those who appeal, and state
against whom they appeal, and from what decision.

2.- MACER, On Appeals, Book I.- When anyone
appeals at the time when the judgment is rendered, it
will be sufficient for him to say, "l appeal.”

3.- ULPIANUS; On Appeals, Book I- When
anyone does not mention in his petition against what
adversary he appealed, I am aware that it has been
asked whether he can be barred by an exception. I do
not think that he can be barred in this manner.

§ 1.- Where the appellant had several adversaries,
and the names of some of them were included in his
appeal, and those of others were not, the question
arose whether he could be barred by an exception on
the ground that, as their names were not included, he
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§ 3.- Si alguno hubiere errado en la apelacion,
como, por ejemplo, apelando a uno cuando debiese
apelar a otro, se ha de ver, si no le perjudicard en nada
el error. Y si verdaderamente, debiendo apelar a un
juez superior errd de modo que apelara a otro
inferior, el error le perjudicara; pero si apeld a un juez
superior, en nada le perjudicara el error; y asi se
contiene en muchas Constituciones. Finalmente,
cuando por Rescripto del Principe hubiese uno
recibido de los Consules juez, y hubiese apelado al
Prefecto de la Ciudad, se subvino a su error por
Rescripto de los Divinos Hermanos, cuyas palabras
son estas: «Por cuanto dices que por error sucedio,
que del juez, que en virtud de Rescripto nuestro
habias recibido de los muy magnificos Consules,
apelaras a Junio Rustico, amigo nuestro, Prefecto de
la Ciudad, conozcan del asunto los muy magnificos
Coénsules, lo mismo que si a ellos mismos hubiese
sido hecha la apelacion». Luego si alguno hubiere
apelado a un juez o igual, o superior, pero a uno en
lugar de otro, esta en el caso de que el error no le
perjudique; pero si auno inferior, le perjudicara.

§ 4.- Los libelos de apelacion que se presentan han
de estar redactados de modo, que tengan escrito por
quién hayan sido presentados, esto es, quién apela, y
contra quién, y de qué sentencia.

2.- MACER,; De las Apelaciones, libro I.- Pero si
alguno hubiere apelado en las actuaciones, sera
bastante, sidijera: «apelo».

3.- ULPIANO; De las Apelaciones, libro I.- Se que
se preguntd, si estard uno sujeto a la prescripcion, si
no hubiere expresado en los libelos contra qué
adversario apelaba. Y opino, que por nada se debia
prescribir.

§ L.- Pero ocurrio la duda, de si, teniendo muchos
adversarios, y habiéndose comprendido en los
libelos los nombres de unos adversarios, y no los de
otros, se podria igualmente llegar respecto a él a la
prescripcion por aquellos cuyos nombres no fueron
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cum una causasit, arbitror non esse praescribendum.

§ 2.- Certe si plures hi sunt, adversus quos
pronuntiatur, et quorundam nomina in libellis sint
comprehensa, quorundam non, hi soli appellasse vi-
debuntur, quorum nomina libellis sunt comprehensa.

§ 3.- Quid ergo, si causam appellandi certam
dixerit, an liceat ei discedere ab hac et aliam causam
allegare? An vero quasi forma quadam obstrictus sit?
Puto tamen, cum semel provocaverit, esse ei facul-
tatem in agendo etiam aliam causam provocationis
reddere persequique provocationem suam qui-
buscumque modis potuerit.

4.- MACER; libro I, de Appellationibus.- Ab exe-
cutore sententiae appellare non licet.

§ 1.- Sed ab eo, qui sententiam male interpretari
dicitur, appellare licet, si tamen is interpretandi
potestatem habuit, velut Praeses provinciae aut
Procurator Caesaris; ita tamen, ut in causis
appellationis reddendis hoc solum quaeratur, an iure
interpretatum sit: idque etiam Divus Antoninus
rescripsit.

§ 2.- Alio condemnato is cuius interest appellare
potest. qualis est, qui per procuratorem expertus
victus est nec procurator suo nomine appellet.

§ 3.- Item si emptor de proprietate victus est, o
cessante auctor eius appellare poterit: aut si auctor
egerit et victus sit, non est deneganda emptori
appellandi facultas. Quid enim, si venditor, qui
appellare noluit, idoneus non est? Quin etiam si
auctor appellaverit, deinde in causae defensione
suspectus visus sit, perinde defensio causae emptori
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had, as it were, acquiesced in the decision, so far as
they were concerned. As the cause of all is the same, I
think that he should not be barred by anexception.

§ 2.- It is clear that if there are several persons who
have been convicted, and the names of some of them
are included in the appeal, and those of the others are
not, they only will be considered to have appealed
whose names are mentioned in the petition.

§ 3.- But what if a certain ground of appeal is
mentioned? Can the appellant abandon it, and state
another, or indeed, will he be bound, as by a certain
formula? I think that when a party has once appealed,
he should be permitted to give even another cause for
doing so, and to prosecute it in every way that he can.

4.- MACER; On Appeals, Book I.- It is not
permitted to appeal from the execution of a judg-
ment.

§ 1.- It is, however, permitted to appeal from the
decision of one who is alleged to have placed a wrong
interpretation upon a judgment, if he had the
authority to interpret it, as, for instance, the Governor
of a province, or the Imperial Procurator; provided
that, in discussing the causes for granting the appeal
the question alone is raised whether the interpretation
was according to law. This was also stated by the
Divine Antoninus in a Rescript.

§ 2.- Where another person has been convicted, he
who has an interest in the case can appeal; for
instance, one who, having appointed an attorney, has
been defeated, and the attorney did not appeal in his
name.

§ 3.- Likewise, if the purchaser is evicted of the
property sold, and neglects to appeal, the vendor can
appeal. Or, if he brings suit and is defeated, the
vendor should not be denied the right to appeal. But
what if the vendor who refused to appeal is not
solvent? And even if he should appeal, and appears to
be liable to suspicion when conducting the case, the
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comprendidos, como si en cuanto a ellos se hubiere
allanado a la sentencia. Y como la causa es una sola,
juzga que no ha de haber prescripcion.

§ 2.- Ciertamente que si son muchos aquellos
contra quienes se falla, y en los libelos se
comprendieron los nombres de unos, y no los de
otros, se considerara que apelaron solamente
aquellos cuyos nombres no fueron comprendidos en
los libelos.

§ 3.- Luego, ;/qué se dira, si se hubiere expresado la
causa cierta de apelar? ;Le sera licito separarse de
ella, y alegar otra causa, o estara ligado como por
cierta formalidad? Mas yo creo, que una vez que
haya apelado tiene facultad para dar, al ejercitar su
accion, también otra causa de la apelacion, y para
continuar su apelacion de los modos que pudiere.

4.- MACER; De las Apelaciones, libro I.- No es
licito apelar del ejecutor de la sentencia.

§ L- Pero es licito apelar del que se dice que
interpreta mal la sentencia, si es que €l tuvo facultad
para interpretarla, como el Presidente de la
provincia, o el Procurador del César; pero de modo,
que al expresarse las causas de la apelacion
solamente se cuestione sobre si hizo la interpretacion
con arreglo a derecho; y esto respondid por rescripto
también el Divino Antonino.

§ 2.- Habiendo sido condenado otro, puede apelar
aquel a quien le interesa, como es el que habiendo
litigado por medio de procurador fue vencido; y el
procurador no apelara en su propio nombre.

§ 3.- Asimismo, si el comprador fue vencido sobre
la propiedad, dejando ¢l de hacerlo podra apelar su
vendedor; o si el vendedor hubiere litigado, y sido
vencido, no se le ha de denegar al comprador la
facultad de apelar; porque ;qué se dira, si no es
solvente el vendedor, que no quiso apelar? ;Qué
también, si el vendedor hubiere apelado, y después
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committenda est, atque si ipse appellasset.

§ 4.- Idque ita constitutum est in persona creditoris,
cum debitor victus appellasset nec ex fide causam
defenderet. Quae constitutio ita accipienda est, si
interveniente creditore debitor de pignore victus
provocaverit: nam absenti creditori nullum prae-
iudicium debitor facit, idque statutum est.

§ 5.- Si procurator, qui iudicio interfuit, victus sit,
an ipse quoque per procuratorem appellare possit,
videamus, quia constat procuratorem alium
procuratorem facere non posse. Sed meminisse
oportet, quod procurator lite contestata dominus litis
efficitur: etideo et per procuratorem appellare potest.

5.- MARCIANUS; libro I, de Appellationibus.- A
sententia inter alios dicta appellari non potest nisi ex
iusta causa, veluti si quis in coheredum praeiudicium
se condemnari patitur vel similem huic causam
quamvis et sine appellatione tutus est coheres; item
fideiussores pro eo pro quo intervenerunt. Igitur et
venditoris fideiussor emptore victo appellabit, licet
emptor et venditor adquiescant.

§ 1.- Si heres institutus victus fuerit ab eo, qui de
inofficioso testamento agebat, legatariis et qui liber-
tatem acceperunt permittendum est appellare, si
querantur per collusionem pronuntiatum: sicut Divus
Pius rescripsit.

§ 2.- Idem rescripsit legatarios causam appella-
tionis agere posse.
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defence for this reason can be entrusted to the
purchaser, just as if he himselfhad appealed.

§ 4.- This has been decided with reference to the
creditor, when the debtor is defeated and appeals, for
he did not faithfully defend his case. This
constitution should be understood to mean that the
creditor having intervened, the debtor lost his case
involving a pledge and took an appeal. For it has been
decided that the debtor, in case of the absence of his
creditor, does not prejudice him in any way.

§ 5.- Where an attorney who is conducting a case
loses it, let us see whether he himself can appeal
through another attorney, because it is established
that one attorney cannot appoint another. It must,
however, be remembered that an attorney, by the
joinder of issue, becomes the master of the case, and
therefore can appeal by the agency of another
attorney.

5.-MARCIANUS; On Appeals, Book I.- An appeal
cannot be taken from a decision affecting other
parties, unless for some good reason; for instance,
where a man has permitted himselfto be convicted to
the prejudice of his co-heir, or for some similar cause,
although the co-heir may be secure even without an
appeal. Likewise, where sureties appeal in behalf of
him for whom they have become responsible.
Therefore the surety of a vendor can appeal if the
purchaser is defeated, even though both the
purchaser and the vendor may acquiesce in the
decision.

§ 1.- When a testamentary heir is defeated by
someone who brings an action on the ground that a
will is inofficious, the legatees and those who have
received their freedom are permitted to appeal, if
they complain that the judgment has been obtained
by collusion; as the Divine Pius stated in a Rescript.

§ 2.- He also stated in a Rescript that legatees could
appeal.
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hubiera sido considerado sospechoso en la defensa
de la causa? Que la defensa de la causa ha de ser
encomendada al comprador, como si ¢l mismo
hubiese apelado.

§ 4.- Y esto se establecio asi respecto a la persona
del acreedor, cuando el deudor vencido hubiese ape-
lado, y no defendiese con fidelidad la causa. Cuya
constitucion ha de ser entendida asi, si interviniendo
el acreedor hubiere apelado el deudor vencido res-
pecto a la prenda; porque al acreedor ausente no le
causa perjuicio alguno el deudor; y asi se determind.

§ 5.- Si hubiera sido vencido el procurador que
intervino en el juicio, veamos si también ¢l podra
apelar por medio de procurador, porque es sabido que
un procurador no puede nombrar otro pro-curador.
Pero conviene tener presente, que, con-testada la
demanda, el procurador se hace duefio del litigio; y
por lo tanto puede apelar también por medio de
procurador.

5.- MARCIANGO; De las Apelaciones, libro I.- No
se puede apelar de sentencia pronunciada entre otros,
sino en virtud de justa causa, por ejemplo, si alguno
consiente ser condenado en perjuicio de sus co-
herederos, o por otra causa semejante a esta, aunque
también sin la apelacion esta seguro el coheredero;
asimismo los fiadores por aquel por quien salieron
fiadores. Luego también apelara el fiador del ven-
dedor habiendo sido vencido el comprador, aunque
se allanen el compradory el vendedor.

§ 1.- Si el heredero instituido hubiere sido vencido
por el que ejercitaba la accion de testamento ino-
ficioso, se les ha de permitir a los legatarios, y a los
que recibieron la libertad, que apelen, si se
querellasen de que se falld por colusion, segun
resolvid por rescripto el Divino Pio.

§ 2.- El mismo resolvid por rescripto que los
legatarios podian defender la causa de la apelacion.
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§ 3.- Sed et si in fraudem suam transactionem fac-
tam ab eo qui appellasset dicerent, idem dicendum
est.

§ 4.- Sed et sine appellatione si fuerit transactum,
similiter rescriptum est. Si quis ipso die inter acta
voce appellavit, hoc ei sufficit: sin autem hoc non
fecerit, ad libellos appellatorios dandos biduum vel
triduum computandum est.

6.- ULPIANUS,; libro 11, de Appellationibus.- Non
tantum ei, qui ad supplicium ducitur, provocare
permittitur, verum alii quoque nomine eius, non tan-
tum si ille mandaverit, verum quisquis alius pro-
vocare voluerit. Neque distinguitur, utrum neces-
sarius eius sit nec ne: credo enim humanitatis ratione
omnem provocantem audiri debere. Ergo et si ipse
adquiescit sententiaec nec quaerimus, cuius intersit.
Quid ergo, si resistat qui damnatus est adversus
provocationem, nec velit admitti eius appellationem
perire festinans? Adhuc putem differendum
supplicium.

7.- MARCIANUS; libro I, de Appellationibus.-
Quum quidam propter violentiam iudicis non ipsi a
quo appellavit dedit libellos, sed publice propo-
suisset, Divus Severus veniam ei dedit et permisit ei
causas appellationis agere.

8.- ULPIANUS; libro 1V, de Appellationibus.-
[llud sciendum est eum qui provocavit non debere
conviciari ei a quo appellat: ceterum oportebit eum
plecti; etita Divi Fratres rescripserunt.

9.- MACER; libro II, de Appellationibus.- 1llud
sciendum est neque pupillum neque rem publicam,
cum pro libertate iudicatur, in integrum restitui
posse, sed appellationem esse necessariam. idque ita
rescriptum est.
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§ 3.- The same must be said if they allege that the
appellant has been concerned in a fraudulent
transaction, to their prejudice.

§ 4.- The same rule has been laid down in a Rescript
as applicable, where a compromise has been effected
without an appeal. When anyone, upon the same day,
appeals verbally during the proceedings, this will be
sufficient. If, however, he should not do so, two or
three days should be computed to enable him to file
his appeal.

6.- ULPIANUS; On Appeals, Book II.- Not only is
he who is brought to punishment permitted to appeal,
but also others in his name; and not only when he
himself directs this to be done, but where anyone else
desires to appeal he can do so, nor does it make any
difference whether he is nearly related to the
defendant or not; for I think that on the ground of
humanity every persons who appeals should be
heard. Therefore, if the defendant himself acquiesces
in the decision, we do not ask whether anyone else
has an interest in the matter. But what should be done
if the convicted person, hastening to lose his life,
opposes the appeal, and does not wish it to be
entertained ? I still think that his punishment should
be postponed.

7.- MARCIANUS; On Appeals, Book I.- When a
certain man, being apprehensive of the violence of
the judge, gave notice of appeal, not only to the court
from which he appealed, but published it, the Divine
Severus excused him, and permitted him to prosecute
the appeal.

8.- ULPIANUS; On Appeals, Book IV.- It must be
remembered that the party who appeals should not
abuse him from whom he appeals, for if he does, he
shall be punished. This was stated by the Divine
Brothers in a Rescript.

9.- MACER; On Appeals, Book II.- It must be
remembered that neither a ward, nor the State, can
obtain complete restitution in a case where freedom
is involved, but an appeal is necessary. This has been
stated in various rescripts.
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§ 3.- Pero se habra de decir lo mismo, también si
dijesen que en fraude suyo se habia hecho transac-
cioén por el que hubiese apelado.

§ 4.- Mas del mismo modo se resolvio por
rescripto, también si se hubiere transigido sin la ape-
lacion. Si alguno apelo de viva voz el mismo dia en
las actuaciones, le basta esto; mas si no hubiere
hecho esto, se han de contar dos o tres dias para que
presente los libelos de apelacion.

6.- ULPIANO; De las Aplicaciones, libro II.- No
solamente se le permite apelar al que es conducido al
suplicio, sino también a otro en su nombre; no
solamente si €l le hubiere dado mandato, sino si otro
cualquiera quisiere apelar; y no se distingue si sea, o
no, pariente suyo; porque creo que por razon de
humanidad debe ser oido todo apelante; luego
también si él mismo se aquieto con la sentencia; y no
investigamos a quién le importa. Luego, ;qué se dird
si el que fue condenado se resiste contra la apelacion,
y no quisiera que se admitiera su apelacion,
apresurandose a morir? Aun opinaria yo, que se hade
diferir el suplicio.

7.- MARCIANO; De las Apelaciones, libro I.-
Como por causa de violencia del juez uno no le di¢
los libelos al mismo de quien apeld, sino que los
presento publicamente, el Divino Severo le concedio
venia, y le permiti6é que defendiera las causas de la
apelacion.

8.-ULPIANO:; De las Apelaciones, libro IV.- Se ha
de saber, que el que apeld no debe injuriar a aquel de
quien apela; en otro caso, debera ser el castigado; y
asi lo resolvieron por rescripto los Divinos
Hermanos.

9.-MACER; De las Apelaciones, libro I1.- Se ha de
saber que ni el pupilo ni la reptblica pueden ser
restituidos por entero cuando se juzga a favor de la
libertad, sino que es necesaria la apelacion; y asi se
resolvid por rescripto.
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10.- ULPIANUS; libro VIII, Disputationum.- Si
qui separatim fuerint condemnati, quamvis ex eadem
causa, pluribus eis appellationibus opus est.

§ 1.- Si quis, cum una actione ageretur, quae plures
species in se habeat, pluribus summis sit condem-
natus, quarum singulae notionem Principis non
faciunt, omnes autem coniunctae faciunt: poterit ad
Principem appellare.

§ 2.- Sed cum adversus plures probatae essent
rationes quae eis nocerent, sufficit eis una appellatio,
quia uno titulo comprobatarum rationum omnes
conveniebantur.

§ 3.- Quotiens autem plures in unam summam
condemnantur, utrum una sententia est et quasi
plures in unam summam rei sint promittendi, ut
unusquisque eorum in solidum teneatur, an vero
scinditur in personas sententia, quaeritur. Et
Papinianus respondit scindi sententiam in personas
atque ideo eos qui condemnati sunt viriles partes
debere.

§ 4.- Quod est rescriptum in communi causa,
quotiens alter appellat, alter non, alterius victoriam ei
proficere qui non provocavit, hoc ita demum pro-
bandum est, si una eademque causa fuit defensionis.
Ceterum si diversae, alia causa est. Ut in duobus
tutoribus procedit, si alter tutelam gesserat, alter non
attigerat et is qui non gesserat provocavit: iniquum
est enim, qui idcirco adgnoverat sententiam,
quoniam gessisse se scit, propter appellationem eius
quinon gesserat optinere.

11.- IDEM; libro III, de omnibus Tribunalibus.-
Quum ex causa iudicati soluta esset pecunia ex
necessitate iudicis ab eo, qui appellatione interposita
meruerit meliorem sententiam, recipere eum
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10.- ULPIANUS; Disputations, Book VIII.- When
several persons have been convicted separately,
although in the same case, they will be required to file
several appeals.

§ 1.- If anyone should bring an action which
includes several claims, and the defendant is
condemned to pay several sums of money, no one of
which is sufficient to be submitted to the decision of
the Emperor, but all of them united are sufficient, he
can appeal to the Emperor.

§ 2.- Where evidence was produced against several
parties which caused them to be defeated, a single
appeal will be sufficient, because all of them were
sued together, and defeated by the same testimony.

§ 3.- Whenever several persons are condemned to
pay a single sum of money, is there not a single
decision, and are they, as joint defendants, liable for
the same amount, so that each one of them is liable in
full; or should the judgment be divided into as many
parts as there are persons ? is a question which has
been asked. Papinianus answered that the judgment
should be divided among the persons, and therefore
that those condemned were liable for equal portions.

§ 4.- The statement contained in rescripts that, in a
common cause, whenever one party appeals and
another does not, the success of the first will benefit
the second who did not appeal, is a rule which must
be adopted, if there was but one ground of defence.
Where, however, there were several, it is another
thing; as happens in the case of two guardians, where
one of them administers a guardianship, and the other
has nothing to do with it, and the latter takes an
appeal; for it is unjust that he who acquiesces in the
judgment, as he knows that he transacted the
business, should gain his case by the appeal of him
who took no part in the administration of the
guardianship.

11.- THE SAME; On All Tribunals, Book III.-
When money was paid on the execution of a
judgment, and on appeal a more favorable decision
was rendered, the party can recover the money which
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10.- ULPIANO:; Disputas, libro VIII.- Si algunos
hubieren sido condenados por separado, aunque por
la misma causa, le son necesarias muchas ape-
laciones.

§ L.- Si cuando se ejercitase una sola accion, que
contiene en si muchas especies, hubiera sido uno
condenado a muchas sumas, cada una de las que no
dan lugar al conocimiento del Principe, pero todas
reunidas lo dan, podra apelar al Principe.

§ 2.- Pero cuando contra muchos hubiesen sido
presentadas cuentas, que les perjudicasen, les basta
una sola apelacion, porque todos eran demandados
por el sélo titulo de las cuentas aprobadas.

§ 3.- Mas cuando muchos son condenados a una
sola suma, se pregunta si es acaso una sola la sen-
tencia y son muchos los reos de prometer una sola
suma, de suerte que cada uno de ellos esté obligado a
la totalidad, o si la sentencia se divide entre las
personas. Y respondi6 Papiniano, que la sentencia se
divide entre las personas, y que por lo tanto los que
hayan sido condenados deben porciones viriles.

§ 4.- Lo que se resolvio por rescripto, que siempre
que en una causa comun apela uno, y otro no, la
victoria de aquél le aprovecha al que no apeld, ha de
ser admitido asi, solamente si fue una y la misma la
causa de la defensa. Pero si fueron diversas las
causas, la cosa es diferente, como sucede tratandose
de dos tutores, si uno habia administrado la tutela, y
otro no habia intervenido en ella, y apel6 el que no la
habia administrado; porque es injusto que el que
habia aceptado la sentencia, porque sabe que él
administrd, gane por razon de la apelacion del que no
habia administrado.

11.- EL MISMO; De todos los Tribunales, libro
II1.- Cuando por causa de lo juzgado se hubiese
pagado dinero por apremio del juez por el que
habiendo interpuesto apelacion hubiere obtenido
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pecuniam quam solvit oportet.

12.- IDEM,; libro 11, Opinionum.- Si constet nullo
actu ex lege habito duumvirum creatum, sed tantum
vocibus popularium postulatum eisque tunc
Proconsulem, quod facere non debuit, consensisse:
appellatio in re aperta supervacua fuit.

13.- IDEM; libro 11, Responsorum.- Appellanti
nihil obesse, quod in libellis a qua parte sententiae
appellaret non significavit.

§ 1.- Non solere improbari appellationem eorum,
qui vel unam causam appellandi probabilem
habuerunt.

14.- IDEM; libro X1V, ad Edictum.- Si perlusorio
iudicio actum sit adversus testamentum, an ius faciat
iudex, videndum; et Divus Pius, cum inter
coniunctas personas diceretur per collusionem in
necem legatariorum et libertatium actum, appellare
eis permisit. Et hodie hoc iure utimur, ut possint
appellare: sed et agere causam apud ipsum iudicem,
qui de testamento cognoscit, si suspicantur non ex
fide heredem causam agere.

§ 1.- Quotiens herede non respondente secundum
adversarium sententia datur, rescriptum est nihil
nocere neque legatis neque libertatibus; et hoc
Divorum Fratrum Epistula continetur ad domitium in
haec verba: Quod absente possessore nec quoquam
nomine eius respondente pronuntiatum est, non
habet rei iudicatae auctoritatem nisi adversus eum
solum qui adesse neglexerit; quare his, qui
testamento libertates vel legata vel fideicommissa
acceperunt, salvae sunt actiones, si quas habuerunt,
perinde ac si nihil esset iudicatum: et ideo adversus
eum qui vicit permittimus eis agere.
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he paid.

12.- THE SAME; Opinions, Book II.- If it is
established that a duumvir has been created without
observing the formalities prescribed by law, but only
because he was demanded by the voice of the people,
to which the proconsul consented without having any
right to do so, an appeal in so plain a case is
superfluous.

13.- THE SAME; Opinions, Book II.- 1t is no
disadvantage to an appellant if, in his petition, he did
not indicate from what part of the decision he
appealed.

§ 1.- Itis not customary to reject the appeal of those
who have at least one good ground for appeal.

14.- THE SAME; On the Edict, Book XIV.- When a
judgment is rendered against a will, by collusion, let
us see whether the decision of the court will stand.
The Divine Pius permitted the parties to appeal when
it was alleged that certain persons had joined
together, through collusion, to annul the rights of
legatees, and slaves who had obtained their freedom;
and, at present, this is the law, that is to say, they can
appeal, and even appear in court before the same
judge who tried the case relating to the will, if they
have reason to suspect that the heir will not faithfully
conduct the defence.

§ 1.- Whenever the heir does not answer, a decision
is rendered in favor of his adversary, and it has been
stated in a Rescript that this does not prejudice either
legacies or grants of freedom. This Rescript of the
Divine Brothers, addressed to Domitius, is as
follows: ."Whenever the possessor is absent, and no
one answers in his name, it has been decided that the
judgment will not have the authority of res judicata,
unless it is rendered only against him alone who
failed to appear. Therefore rights of action are
preserved for those who have received freedom,
legacies, or trusts by the will, if they are entitled to
any, just as if no judgment had been rendered; and
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mejor sentencia, debe éste recobrar el dinero que
pago.

12.- EL MISMO; Opiniones, libro II.- Si constara
que uno fue creado decuridon, no por acto alguno
hecho con arreglo a la ley, sino solamente por
aclamacion popular, y que a ella le presto entonces su
consentimiento el Proconsul, lo que no debid hacer,
fue superflua en este negocio evidente la apelacion.

13.- EL MISMO; Respuestas, libro I1.- En nada le
perjudica al que apela no haber sefialado en los
libelos de que parte de la sentencia apela.

§ 1.- No se suele desestimar la apelacion de los que
tuvieron por lo menos una causa probable para
apelar.

14.- EL MISMO; Comentarios al Edicto, libro
XIV- Si mediante colusion se hubiera ejercitado
accion contra un testamento, se ha de ver si el juez
constituye derecho; y el Divino Pio, habiéndose
dicho que entre personas conjuntas se litigd por
colusion en perjuicio de legatarios y de manu-
mitidos, les permiti6 apelar; y hoy observamos este
derecho, que puedan apelar; y aun defender su causa
ante el mismo juez, que conoce del testamento, si
sospechan que el heredero no defiende con fidelidad
lacausa.

§ 1.- Cuando no respondiendo el heredero se da la
sentencia a favor del adversario, se resolvid por
rescripto que en nada les perjudicabani a los legados,
ni a las manumisiones; y esto se contiene en Epistola
de los Divinos Hermanos dirigida a Domicio en estos
términos: «Lo que se fallé en ausencia del poseedor,
y no respondiendo nadie en su nombre, no tiene la
autoridad de cosa juzgada, sino solo contra aquel que
hubiese dejado de comparecer por lo cual, los que por
el testamento recibieron la libertad, o legados, o
fideicomisos, tienen a salvo las acciones, si algunas
tuvieron, lo mismo que si nada se hubiese juzgado; y
por lo tanto les permitimos litigar contra el que
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15.- MARCELLUS; libro I, Digestorum.- Servi
appellare non possunt: sed domini eorum ad opem
servo ferendam possunt uti auxilio appellationis, et
alius domini nomine id facere potest. Sin vero neque
dominus neque alius pro domino appellaverit, ipsi
ipso servo, qui sententiam tristem passus est,
auxilium sibi implorare non denegamus.

16.- MODESTINUS; libro VI, Differentiarum.-
Constitutiones, quae de recipiendis nec non
appellationibus loquuntur, ut nihil novi fiat, locum
non habent in eorum persona, quos damnatos statim
puniri publice interest, ut sunt insignes latrones vel
seditionem concitatores vel duces factionum.

17.- IDEM; libro VIII, Regularum.- Quum in una
causa separatim duplex sententia divisa datur, veluti
una sortis, alia usurarum, duplex appellatio neces-
saria est, ne alteram adgnovisse, de altera provocasse
intellegatur.

§ 1.- Tutor pupillo datus si provocet, interim
pupillo curator dabitur. Sed si tutoris auctoritas fuerit
necessaria, veluti ad adeundam hereditatem, tutor ei
necessario dabitur, quoniam curatoris auctoritas ad
hoc inutilis est.

18.- IDEM; libro XVII, Responsorum.- Lucius
Titius pro servo suo, qui ad bestias datus est,
provocationem interposuit: quaero, an huiusmodi
appellationis causas per procuratorem reddere
possit. Modestinus respondit posse.

19.- IDEM; libro singulari de enucleatis Casibus.-
Si expressim sententia contra iuris rigorem data
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therefore we permit them to proceed against the party
who gained the case."

15.- MARCELLUS; Digest, Book I- Slaves
cannot appeal, but their masters, in order to assist
them, can resort to an appeal, and anyone else can do
this in the name of the master. When, however,
neither the master appeals, nor anyone else does so
for him, we do not refuse the slave the privilege of
imploring relief for himself, after having received so
severe a sentence.

16.- MODESTINUS; Differences, Book VI.- The
constitutions which discuss the question whether
appeals should be received or not, so that nothing
new may be introduced against them, do not apply to
those whom it is for the interest of the public to be
punished without delay; as, for instance, notorious
robbers, or persons who instigate sedition, or the
leaders of factions.

17.- THE SAME; Rules, Book VIII.- Where two
separate decisions have been rendered in a single
case, for example, one with reference to the principal
and the other with reference to the interest, two
appeals will be necessary, lest it may be understood
that the party accepted one, and appealed from the
other.

§ 1.- When a guardian, appointed for a ward,
appeals, a curator will be appointed for the ward in
the meantime. If, however, the authority of the
guardian should be necessary, as, for instance, for the
acceptance of an estate, a guardian will necessarily
be appointed, as the authority of a curator is not
sufficient for this purpose.

18.- THE SAME; Opinions, Book XVII.- Lucius
Titius filed an appeal for his slave, who had been
condemned to be thrown to wild beasts. [ ask whether
he can state the grounds for an appeal of this kind by
an attorney. Modestinus answered that he could do
SO.

19.- THE SAME; Cases Explained.- If a decision
has been rendered directly against the strict
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vencion.

15.- MARCELO; Digesto, libro I.- Los esclavos
no pueden apelar, pero sus seflores pueden utilizar el
recurso de la apelacion para auxiliar al esclavo y otro
puede hacer esto en nombre del sefior. Mas si ni el
seflor, ni otro por el sefior, hubiere apelado no le
denegamos al mismo esclavo, que sufrié sentencia
contraria, que implore parasi el recurso.

16.- MODESTINO; Diferencias, libro VI.- Las
Constituciones que hablan de que se admitan, o no,
las apelaciones, de suerte que no se haga innovacion
alguna, no tienen lugar respecto a la persona de los
que habiendo sido condenados interesa al publico
que sean inmediatamente ejecutados, como son los
ladrones célebres, los concitadores de sediciones, o
los cabezas de facciones.

17.- EL MISMO; Reglas, libro VIII.- Cuando en
una sola causa se da por separado una doble sentencia
dividida, por ejemplo, una respecto al capital, otra en
cuanto a los intereses, es necesaria la apelacion
doble, para que no se entienda que aceptd la una, y
queapeld delaotra.

§ 1.- Si apelara el tutor nombrado paraun pupilo, se
le dara interinamente un curador al pupilo. Pero si
hubiere sido necesaria la autoridad del tutor, por
ejemplo, para adir la herencia, se le dara necesaria-
mente tutor, porque para esto es inutil la autoridad del
curador.

18.- EL MISMO; Respuestas, libro XVII.- Lucio
Ticio interpuso apelacion por un esclavo suyo, que
fue condenado a las fieras; pregunto, si podria
exponer por medio de procurador las causas de tal
apelacion. Modestino respondio, que podia.

19.- ELMISMO; Casos ilustrados, libro unico.- Si
expresamente se hubiere dado sentencia contra el
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fuerit, valere non debet et ideo et sine appellatione
causa denuo induci potest. Non iure profertur sen-
tentia, si specialiter contra leges vel Senatus-
consultum vel Constitutionem fuerit prolata. Unde si
quis ex hac sententia appellaverit et praescriptione
summotus sit, minime confirmatur ex hac praes-
criptione sententia. Unde potest causa ab initio
agitari.

20.- IDEM,; libro singulari de Praescriptionibus.-
Qui suspectum tutorem facit et qui de non recipienda
tutela excusationem agitat, alieno nomine agere
intellegendus est.

§ 1.- Is vero, qui in rem suam procurator datus est,
intra biduum appellare debet, quia suam causam agit.

§ 2.- Militibus appellandi tempora non remittuntur,
et victi si non provocaverint et sollemnia fecerint,
postea non audiuntur.

21.- PAPIRIUS IUSTUS; libro I, de Constitutio-
nibus.- Imperatores Antoninus et Verus rescripserunt
appellationes, quae recto ad Principem factae sunt
omissis his, ad quos debuerunt fieri ex imo ordine, ad
Praesides remitti.

§ 1.- Tidem rescripserunt ab iudice, quem a
Praeside provinciae quis acceperat, non recte Impe-
ratorem appellatum esse ideoque reverti eum ad
Praesidem debere.

§ 2.- Si magistratus creatus appellaverit, collegam
eius interim utriusque officium sustinere debere: si
uterque appellaverit, alium interim in locum eorum
creandum: et eum, qui non iuste appellaverit,
damnum adgniturum, si quod res publica passa sit: si
vero iusta sit appellatio et hoc pronuntietur, eos
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interpretation of the law, it should not be valid, and
therefore the case can be heard again without an
appeal. A decision is not legally pronounced, if it is
rendered specially against the laws, a Decree of the
Senate, or an Imperial Constitution. Therefore, when
anyone appeals from such a decision, and is barred by
an exception, the decision is by no means confirmed
by this procedure, hence the action can be brought
again.

20.- THE SAME; On Prescriptions.- Anyone who
accuses a guardian of being liable to suspicion, and
calls in question his excuse for not accepting the
guardianship, is understood to act in the name of
another.

§ 1.- He who is appointed an attorney in his own
behalf should appeal within two days, because he is
conducting his own case.

§ 2.- No further time for appeal is granted to
soldiers, and if, after having been defeated, they do
not appeal and comply with the usual formalities,
they shall not afterwards be heard.

21.- PAPIRIUS JUSTUS; On the Constitutions,
Book I.- The Emperors Antoninus and Verus stated in
a Rescript that appeals which have been made
directly to the Emperor, without having been first
presented to those magistrates of inferior rank, before
whom this ought to be done, are returned to the
Governors.

§ 1.- They also stated in a Rescript that an appeal is
not properly taken to the Emperor from a judge
appointed by the Governor of the province, and
therefore that it should be sent back to the latter.

§ 2.- When anyone who has been appointed a
magistrate appeals, his colleague, in the meantime,
shall discharge the duties of both. If both should
appeal, another magistrate shall temporarily be
appointed in their stead, and he who did not appeal
justly must pay the damage sustained by the
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rigor del derecho no debe ser valida; y por lo tanto,
aun sin la apelacion se puede promover de nuevo la
causa. No se profiere en derecho sentencia, si hubiere
sido pronunciada especialmente contra leyes, o
contra Senadoconsulto, o contra una Constitucion.
Por lo cual, si alguno hubiere apelado de tal sen-
tencia, y hubiera sido repetido por la prescripcion, no
se confirma de ningin modo en virtud de esta
prescripcion la sentencia; por lo cual se puede ven-
tilar la causa desde su principio.

20.- EL MISMO; De las Prescripciones, libro
unico.- El que acusa de sospechoso al tutor, y el que
discute la excusa para no admitir la tutela, se ha de
entender que litiga en nombre de otro.

§ L.- Mas el que fue nombrado procurador en ne-
gocio propio debe apelar dentro de dos dias, porque
defiende su propia causa.

§ 2.- A los militares no se les dispensan los plazos
para apelar; y si vencidos no hubieren apelado, y
cumplido las formalidades, no son oidos después.

21.- PAPIRIO JUSTO; De las Constituciones,
libro I.- Los Emperadores Antonino y Vero resol-
vieron por rescripto, que las apelaciones que directa-
mente se le presentaron al Principe, habiéndose pres-
cindido de aquellos a quienes desde orden inferior se
les debieron hacer, fueran remitidas a los Presi-
dentes.

§ .- Los mismos resolvieron por rescripto, que del
juez que uno habia recibido del Presidente de la
provincia no se apeld con arreglo a derecho al
Emperador, y que por lo tanto aquel debia volver al
Presidente.

§ 2.- Si el magistrado nombrado hubiere apelado,
su colega desempeia interinamente el cargo de
ambos; si ambos hubieren apelado, se habra de
nombrar interinamente otro en lugar de ellos, y el que
no hubiere apelado con justicia habra de indemnizar
el dafio, si alguno hubiera sufrido la republica; mas si
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aestimaturos, cui hoc adscribendum sit. In locum
autem curatoris, qui annonam administraturus est,
alium interim adsumendum, quoad usque appellatio
pendeat.

§ 3.- Idem rescripserunt, quamvis usitatum non sit
post appellationem fructus agri, de quo disceptatio
sit, deponi, tamen, cum populi traherentur ab
adversario, aequum sibi videri fructus apud
sequestres deponi.

22.- PAPINIANUS; libro II, Responsorum.- Ad
Principem remissa cognitio ab eo circumduci potest,
qui remisit.

23.-IDEM,; libro XIX, Responsorum.- Ex consensu
litigantium citra compromissum a Praeside pro-
vinciae iudice dato victus potest provocare.

§ 1.- Quum Procurator Caesaris, qui partibus
Praesidis non fungebatur, in lite privatorum ius dandi
iudicis non habuisset, frustra provocatum ab ea
sententia constitit, quae non tenebat.

§ 2.- Filiumfamilias, cum adversus patrem eius de
bonis, quae per ipsum poterant adquiri, pronuntiatum
esset, respondi non nisi patris nomine potuisse
provocare.

§ 3.- Eum, qui cognovit Edictum peremptorium,
secundum ordinis causam dati placuit non recte
provocasse, cum in eius potestate fuerit ante diem
praestitutum pro tribunali respondentem aut
defensum edicti denuntiationem rumpere.

24.- SCAEVOLA; libro V, Responsorum.-
Negotiorum gestor vel tutor vel curator bona fide
condemnati appellaverunt et diu negotium tractum
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government. Where, however, the appeal was well
founded, and it was so decided, it shall be determined
who shall pay the damages sustained. Another
should, in the meantime, be appointed a curator, to
take charge of the distribution of provisions while the
appeal is pending.

§ 3.- They also stated in a Rescript that although it
is not customary, after an appeal has been taken, for
the crops of land in litigation to be deposited, still, as
they might be destroyed by the adverse party, it
seemed to them to be just that they should be placed
in the hands ofa sequestrator.

22.- PAPINIANUS; Opinions, Book II.- When a
case is submitted to the Emperor for examination, it
can be recalled by the person who sent it.

23.- THE SAME; Opinions, Book XIX.- When a
judge has been appointed by the Governor of a
province for the purpose of compromising a case
with the consent of the litigants, the defeated party
canappeal.

§ 1.- When a representative of the Emperor who
did not discharge the duties of Governor, or have the
right to appoint a judge in private causes, gave a
decision, it was held that it was useless to appeal from
ajudgment which did not render anyone liable.

§ 2.- When a decision was rendered against the
father of a son under paternal control, involving
property which he could acquire through his son, I
gave it as my opinion that the son could not appeal
except in the name of his father.

§ 3.- It was decided that he who knew that a
peremptory Edict was granted him on account of his
rank had no right to appeal, since it was in his power
to answer in court before the day appointed, and
thereby protect himself by avoiding the denunciation
ofthe Edict.

24.- SCAEVOLA; Opinions, Book V.- Where
anyone who transacts the business of another in good
faith or as a guardian, or a curator, has been
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la apelacion hubiera sido justa, y asi se declarara,
ellos habran de estimar a quién se haya de atribuir
esto pero en lugar del curador, que ha de administrar
las provisiones, se ha de nombrar interinamente otro,
mientras esté pendiente la apelacion.

§ 3.- Resolvieron los mismos por rescripto, que
aunque no esté en uso que después de la apelacion se
depositen los frutos del campo, sobre el cual hubiera
controversia, sin embargo, cuando fuesen destruidos
por el adversario, les parecia justo que los frutos
fuesen depositados en poder de secuestrador.

22.- PAPINIANO; Respuestas, libro II.- El
conocimiento de causa remitido al Principe puede ser
invalidado por el que lo remitio.

23.- ELMISMO:; Respuestas, libro XIX.- En virtud
del consentimiento de los litigantes el vencido puede
sin compromiso apelar del juez nombrado por el
Presidente de la provincia.

§ L.- Cuando el procurador del César, que no de-
sempefiaba las funciones de Presidente, no hubiese
tenido derecho para nombrar juez en litigio sobre
particulares, es sabido que en vano se apel6 de esta
sentencia, que no era valida.

§ 2.- Respondi, que el hijo de familia no pudo
apelar sino en nombre del padre, cuando contra su
padre se hubiese fallado respecto a bienes que podian
ser adquiridos por ¢l mismo.

§ 3.- Se determind, que no apeld en derecho el que
conoci6 el Edicto perentorio conforme a la causa del
orden establecido, porque en su poder estuvo
invalidar la denunciacion del Edicto, o respon-
diendo, o siendo defendido, ante el tribunal antes del
diaprefijado.

24.- SCEVOLA; Respuestas, libro V.- Un gestor
de negocios, o un tutor, o un curador, habiendo sido
condenados apelaron de buena fe, y el negocio durd
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est: quaesitum est appellatione eorum iniusta pro-
nuntiata an, quia tardius iudicatum sit, usurae
principalis pecuniae medii temporis debeantur.
Respondit secundum ea quae proponerentur dandam
utilem actionem.

§ l.- Curator iuvenis adversus tutoris heredes
iudicio expertus appellationem interposuit: cum
implesset autem vicensimum quintum annum aetatis
iuvenis et in militia ageret, exequi appellationem
desiit. Quaero, regressus a militia utrum ipse appella-
tionem explicare deberet an vero curatorem in eam
rem conveniri oporteret. Respondit ipsum militem
litem ad se pertinentem exsequi debere secundum ea
quae proponerentur.

25.-PAULUS; libro XX, Responsorum.- Imperator
Alexander communi eorum, quin in Bithynia sunt,
Graecorum. Provocare quidem qualiter utique quis
prohibeatur a discernentibus, non video, quum possi-
bile sit alteram viam tenentem idem facere et citius
ad me devenire; iniuria autem et vi uti adversus pro-
vocantes et custodian militarem circumstare, et
simplicitur dicendo, obstruere iis eam, quae est, viam
prohibemus curatoribus, et magistratibus gentium; et
fidem adhibebunt huic meae praedictioni, scientes,
quod tantum mihi curae est eorum, qui reguntur
libertatis, quantum et bonae voluntatis eorum et
obedientiae.

26.- HERMOGENIANUS; libro I, luris epitoma-
rum.- Ad Imperatorem causam remissam partibus
consentientibus Praeses, si ad eius notionem pertinet,
audire potest.

27.- IDEM,; libro V, luris epitomarum.- Tutor si in
negotio pupilli provocaverit vel curator in adulti,
heres eius, antequam reddat rationes, appellationis
causam persequi debet: nam post redditas rationes
nec ipse tutor nec curator appellationis merita
probare cogitur.
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condemned, and has appealed; and, after the case had
been protracted for a long time, the appeal finally was
decided not to have been made on good grounds; the
question arose whether, because judgment was
rendered subsequently, the interest on the principal
for the intermediate time is due. The answer is that,
according to the facts stated, a praetorian action
should be granted.

§ 1.- The curator of a minor in a suit brought against
the heirs of his guardian filed an appeal. As the young
man had then passed the age of twenty-five years,
and was in the army, he neglected to prosecute his
appeal. Having returned from the army, I ask whether
he himself should prosecute his appeal, or should
apply to his curator to do so. The answer was that, in
accordance with the facts stated, the soldier himself
should proceed with the case in which he was
interested.

25.- PAULUS; Opinions, Book XX.- The Emperor
Alexander to the Community of the Greeks, who are
in Bithynia. I do not see how anyone can be prevented
from appealing from a judgment, when there is
another way open to do the same thing, and to reach
me more promptly. We forbid curators and the heads
of nations to make use of abuse and violence against
parties who appeal, and (to speak more plainly) to
prevent them from having access to us; and they must
obey this my decision, being well aware that the
liberty of those who govern is as much the object of
my solicitude as their good will and obedience."

26.- HERMOGENIANUS; Epitomes of Law, Book
11.- When a case is sent to the Emperor, the Governor
can hear it with the consent of the parties, if it is in his
jurisdiction.

27.- THE SAME; Epitomes of Law, Book V.-
Where a guardian takes an appeal in a matter
concerning his ward, or a curator does so in the case
of an adult, he can prosecute the appeal before the
heir of either renders his accounts; for after the
accounts have been rendered, neither the guardian
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largo tiempo; se pregunto, si, habiéndose declarado
injusta su apelacion, se deberian, porque se juzgd
tardiamente, los intereses del capital correspon-
dientes al tiempo intermedio. Respondid, que, segiin
lo que se exponia, se debia dar laaccion til.

§ L.- El curador de un menor, habiendo ejercitado
accion contra los herederos del tutor, interpuso
apelacion; mas habiendo cumplido el menor los
veinticinco afios de edad, y hallandose en la milicia,
dejo de continuar la apelacion; pregunto, si habiendo
regresado de la milicia, deberia é] mismo defender la
apelacion, o si convendria que por tal asunto fuese
demandado el curador. Respondié que el mismo
militar debia llevar a término el litigio que le
pertenecia, conforme a lo que se exponia.

25.- PAULO; Respuestas, libro XX .- El Emperador
Alejandro a la comunidad de los griegos, que hay en
Bitinia. No veo ciertamente de qué modo se le
prohiba a cualquiera apelar por los juzgadores,
siendo posible que el que tiene otro camino haga lo
mismo y llegue mas pronto a mi; mas les prohibimos
a los curadores y a los magistrados de las regiones
emplear injuria y violencia contra los apelantes, y
rodearlos de guardia militar, y, para decirlo clara-
mente, obstruirles el camino que hay; y prestaran
fidelidad a esta prevencion mia, sabiendo, que tanto
cuidado tengo por la libertad de los que son gober-
nados, como por la buena voluntad y la obediencia de
ellos.

26.- HERMOGENIANO; Epitome del Derecho,
libro II.- De la causa remitida al Emperador, puede,
consintiéndolo las partes, conocer el Presidente, si
correspondiese a su conocimiento.

27.- ELMISMO; Epitome del Derecho, libro V.- Si
el tutor hubiere apelado en negocio del pupilo, o el
curador en el de un adulto, su heredero debe pro-
seguir la causa de la apelacion antes de rendir las
cuentas; porque después de rendidas las cuentas ni el
mismo tutor ni el curador es obligado a probar los
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28.- SCAEVOLA; libro XXV, Digestorum.- Cre-
ditor cum fideiussoribus egerat: sed post iudicium
acceptum ad agendam causam ipse non adfuit et,
cum absoluti essent fideiussores, servus eius appe-
llavit. quaesitum est, an appellatio, quam servus
interposuit nomine domini, nullius momenti esset.
Respondit eiusmodi appellationem non esse obser-
vandam.

§ 1.- Tussus a iudice exhibere secundum prae-
ceptum Praesidis provinciae rationes, quas apud se
esse caverat, instrumentorum gratia data dilatione
nec postea exhibuit ideoque secundum consti-
tutionem recitatam, quia per contumaciam instru-
menta non exhibuerat, cum petitor quanti sua
interesset exhiberi iurasset, facta erat condemnatio.
Quaesitum est, an post iusiurandum appellationem
interponere possit. Respondit nihil proponi, cur
denegandum esset appellationis auxilium.

§ 2.- Substituti tutores in locum legitimi tutoris
experti cum eo tutelae iudicio, cum arbiter inique
condemnavit, quam rei aequitas exigebat, a sententia
eius provocaverunt: pendente causa appellationis
iuvenes adoleverunt. Quaesitum est, cum omnis
executio huius ad adultos pertineat et causam ad se
pertinentem idonee tueri possunt, an postulatio
eorum, contra quos appellatum erat, dicentium illos
debuisse causas appellationis reddere, qui primi sunt
experti, admittenda non sit. Respondit eos, quorum
tutela gesta esset, si vellent causam exsequi, non
prohibendos. Idem et in curatoribus observandum
est, si interim adultus ad legitimam actatem pervenit.
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nor the curator will be compelled to sustain the merits
ofthe appeal.

28.- SCAEVOLA; Digest, Book XXV.- A creditor
who had brought suit against the sureties was not
present at the trial of the case, after issue had been
joined, and when the sureties were discharged his
slave appealed. The question was asked whether the
appeal which the slave interposed in behalf of his
master was of any force or effect. The answer was
that such an appeal should not receive any attention.

§ 1.- A man having been ordered by a judge to
appear in court, in accordance with the command of
the Governor of the province, and produce certain
accounts which he alleged were in his possession, did
not do so, even after delay had been granted him for
this purpose; and therefore, after the constitution had
been read to him, for the reason that through
obstinacy he had failed to produce the documents
demanded, and the plaintiff proved the amount of his
interest in having them produced, by taking an oath,
the defendant was convicted. The question arose
whether he could file an appeal after the oath had
been taken. The answer was that nothing had been
stated to show why the benefit of an appeal should be
denied him.

§ 2.- Guardians who had been substituted in the
place of alegal guardian, having brought an action on
guardianship against him, the arbitrator appointed
condemned him unjustly, and because the equity of
the case required it, they appealed from his decision.
While the appeal was pending, the young men grew
up. As the entire procedure had reference to persons
who were grown, and they were in a condition to
protect their own interests, the question arose
whether the demand of those against whom the
appeal had been taken, who alleged that the ground of
the appeal must be stated by those who first brought
the suit, should be admitted. The answer was, that if
those whose guardianship had been administered
desired to proceed with the case, they ought to be
prevented from doing so. The same rule.should be
observed with reference to curators, if, in the
meantime, the youth should arrive at lawful age.
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méritos de la apelacion.

28.- SCEVOLA; Digesto, libro XXV .- Un acreedor
habia ejercitado la accion contra los fiadores, pero
después de aceptado el juicio no se presento él para
defender la causa; y habiendo sido absueltos los
fiadores, apel6 un esclavo de aquél; se pregunto, si
seria de ningtn valor la apelacion, que a nombre de
su sefior interpuso el esclavo. Respondio, que tal
apelacion no habia de ser admisible.

§ 1.- A uno se le mando por el juez que exhibiera,
conforme a lo dispuesto por el Presidente de la
provincia, las cuentas que habia asegurado tenia en
su poder, habiéndosele concedido dilacion por causa
de los instrumentos, y después no las exhibio, y por
ello, conforme a la Constitucion citada, como por
contumacia no habia exhibido los instrumentos,
habiendo jurado el demandante cuanto le interesaba
que fuesen exhibidos, se habia hecho la conde-
nacion; se pregunto, si después del juramento podria
interponer apelacion. Respondid, que nada se ex-
ponia para que se hubiese de denegar el recurso de la
apelacion.

§ 2.- Los tutores substituidos en lugar del tutor
legitimo, habiendo ejercitado contra éste la accion de
tutela, como el arbitro condend injustamente, de
distinto modo que como exigia la equidad del caso,
apelaron de su sentencia; pendiente la causa de la
apelacion llegaron los jovenes a la adolescencia; se
preguntd, si, perteneciendo toda la prosecucion de
ella a los adultos, y pudiendo ellos defender idonea-
mente la causa que les pertenece, no habra de ser
admitida la peticion de aquellos contra los cuales se
habia apelado, que decian que debieron exponer las
causas de la apelacion los primeros que la ejer-
citaron. Respondio, que, si quisieran defender su
causa, no se les habia de prohibir a aquellos cuya
tutela hubiese sido administrada. Lo mismo se ha de
observar también en cuanto a los curadores, si
mientras tanto el adulto llegd a la edad legal.
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TIT. I

A QUIBUS APPELLARI NON LICET

1.- ULPIANUS; libro I, de Appellationibus.- Trac-
tandum est, a quibus appellare non liceat.

§ 1.- Et quidem stultum est illud admonere a
Principe appellare fas non esse, cum ipse sit qui
provocatur.

§ 2.- Sciendum est appellari a Senatu non posse
Principem, idque Oratione Divi Hadriani effectum.

§ 3.- Si quis ante sententiam professus fuerit se a
iudice non provocaturum, indubitate provocandi
auxilium perdidit.

§ 4.- Interdum Imperator ita solet iudicem dare, ne
liceret ab eo provocare, ut scio saepissime a Divo
Marco iudices datos. An et alius possit ita iudicem
dare, videbimus: et puto non posse.

2.- PAULUS; libro singulari de Appellationibus.-
Quaesitum est, in arbitros, qui ad fideiussores pro-
bandos dantur, an appellare liceat: quamvis hoc casu
et sine appellatione quidam putent ab eo, qui eum
dedit, sententiam eius corrigi posse.

TIT. I
QUIS A QUO APPELLETUR
1.- ULPIANUS; libro I, de Appellationibus.- Quod

dicitur eum appellari, qui dedit iudicem, sic
accipiendum est, ut et successor eius possit appellari.
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TITLE II

FROM WHAT PERSONS IT IS NOT
PERMITTED TO APPEAL

1.- ULPIANUS; On the Edict, Book I.- Inquiry
should be made from whom it is not lawful to appeal.

§ 1.- And, indeed, it would be foolish to warn
anyone that it is not lawful to appeal from the
Emperor, since he himself is the one to whom the
appeal is made.

§ 2.- It should be remembered that an appeal cannot
be taken from the Senate to the Emperor; and this was
established by an address of the Divine Hadrian.

§ 3.- Ifanyone, before judgment has been rendered,
should assert that he will not appeal from the decision
of the judge, he unquestionably loses the benefit of
the appeal.

§ 4.- Sometimes the Emperor appoints a judge with
the understanding that an appeal cannot be taken
from his decision; for I know that judges have very
frequently been appointed in this manner by the
Divine Marcus. Let us see whether anyone else can
appoint a judge in this way. I do not think that he can
doso.

2.- PAULUS; On Appeals, Book 1.-The question
was asked whether an appeal can be taken against
arbitrators, who are appointed for the purpose of
accepting sureties. Although several authorities hold
that, in this case, even without an appeal, the decision
can be amended by the person who rendered it.

TITLE IIT

TO WHOM AND FROM WHOM AN APPEAL
CAN BE TAKEN

1.- ULPIANUS; On Appeals, Book I.- When it is
said that an appeal is taken from the judge who
rendered the decision, this must be understood to
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TITULO 11

DE QUIENES NO ES LICITO APELAR

1.- ULPIANO; De las Apelaciones, libro I.- Se ha
de tratar de aquellos de quienes no es licito apelar.

§ 1.-Y es ciertamente necio advertir que no es licito
apelar del Principe, porque ¢l mismo es a quien se
apela.

§ 2.- Se ha de saber, que del Senado no se puede
apelar al Principe; y esto se dispuso en una Oracion
del Divino Adriano.

§ 3.- Si antes de la sentencia uno hubiere mani-
festado que ¢l no apelaria del juez, perdié indudable-
mente el recurso de apelar.

§ 4.- A veces el Emperador suele nombrar juez de
modo que no sea licito apelar de él, como sé que
muchisimas veces fueron nombrados jueces por el
Divino Marco. Y hemos de ver si también otro podria
nombrar juez de este modo; y opino que no puede.

2.- PAULO; De las Apelaciones, Libro unico.- Se
pregunto, si sera licito apelar contra los arbitros que
se dan para aprobar fiadores; aunque en este caso
opinan algunos que también sin la apelacion se puede
por el que lo di6 corregir la sentencia de aquél.

TITULO 111

A QUIEN SE HAYA DE APELAR
POR CADA CUAL

1.- ULPIANO; De las Apelaciones, libro I.- Lo que
se dice, que se apela al que nombro el Juez, ha de ser
entendido de modo que también se pueda apelar al
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Proinde et si Praefectus Urbi iudicem dederit vel
Praetorio, ipse erit provocandus, qui eum dederit
iudicem.

§ 1.- Ab eo, cui quis mandavit iurisdictionem, non
ipse provocabitur: nam generaliter is erit provo-
candus ab eo cui mandata est iurisdictio, qui pro-
vocaretur ab eo qui mandavit iurisdictionem.

2.- VENULEIUS SATURNINUS; libro II, de
officio Proconsulis.- Appellari a legatis Proconsul
potest, et, si multam dixerit, potest de iniquitate eius
Proconsul cognoscere et quod optimum putaverit
statuere.

3.- MODESTINUS; libro VIII, Regularum.- Dato
iudice a magistratibus Populi Romani cuiuscumque
ordinis, etiamsi ex auctoritate Principis licet
nominatim iudicem declarantis dederint, ipsi tamen
magistratus appellabuntur.

TIT. IV

QUANDO APPELLANDUM SIT, ET INTRA
QUAE TEMPORA

1.- ULPIANUS; libro I, de Appellationibus.- Si
quidem in insulam deportandum adnotaverit Praeses
provinciae et Imperatori scripserit, ut deportetur,
videamus, quando sit provocandum, utrum cum
imperator scripserit an cum ei scribitur. Et putem
tunc esse appellandum, cum recipi eum Praeses iubet
sententia prolata imperatori scribendum, ut
deportetur. Ceterum verendum est, ne sero sit, ut tunc
provocetur, cum imperator insulam ei adsignaverit:
comprobata enim sententia Praesidis tunc solet
insulam assignare. Rursus illud verendum est, si
mendaciis apud Principem oneravit eum, quem
deportandum laborabat, intercludi illi viam
provocandi. Quid ergo est? Recte dicetur humanitate
suggerente, ut et hoc et illo tempore non frustra
provocaretur, quia non adversus Principem, sed
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mean that one can also be taken from his successor.
Hence, where the Prefect of the City, or the
Praetorian Prefect, renders a decision, an appeal
should be taken from him who rendered it.

§ 1.- An appeal is not taken to a person who has
delegated his authority; for, generally speaking, it
ought to be taken from him to whom the authority
was delegated to him to whom the appeals would be
taken from the official who delegated the authority.

2.- VENULEIUS SATURNINUS; On the Duties
of Proconsul, Book II.- One can appeal from the
Governor to the Proconsul, and if he has imposed a
fine, the Proconsul can take cognizance of his
injustice, and decide whatever he thinks best.

3.- MODESTINUS; Rules, Book VIII.- Whenever
ajudge is appointed by the magistrates of the Roman
people, no matter of what rank they may be, even
though this was done by order of the Emperor, and he
may have designated the judge by name, an appeal
can be taken to the magistrates themselves.

TITLE IV

WHEN AN APPEAL SHOULD BE TAKEN,
AND WITHIN WHAT TIME

1.- ULPIANUS; On Appeals, Book 1.- When the
Governor of a province notifies someone that he shall
be deported to an island, and writes to the Emperor in
order that he may be deported, let us see when an
appeal should be taken, whether at the time the
Governor wrote to the Emperor, or when the latter
wrote to him. I think that the appeal should be taken
when the Governor orders the defendant to be taken
into custody, and after he has rendered his decision
that the Emperor shall be written to, in order that the
defendant may be deported. It is, however, to be
feared that it will be too late to appeal after the
Emperor has assigned him an island, for the decision
of the Governor having been confirmed, it is then
customary to assign an island as the place of
deportation. Again, it should be apprehended that if
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sucesor de aquel. Por lo cual, también si el Prefecto
de la Ciudad, o del Pretorio, hubiere nombrado el
juez, se habra de apelar al mismo, que hubiere nom-
brado este juez.

§ L.- De aquel a quien uno le dio la jurisdiccion no
se apelara al mismo; porque en general, de aquel a
quien se le dio la jurisdiccion se habra de apelar al
que se apelaria del que di6 jurisdiccion.

2.- VENULEYO SATURNINO; Del Cargo de
Proconsul, libro I1.- Se puede apelar de los legados al
Proconsul; y si hubiere impuesto multa, puede el
Proconsul conocer de la justicia de la misma, y
determinar lo que juzgare mejor.

3.- MODESTINO; Reglas, libro VIII.- Del juez
nombrado por magistrados del pueblo romano de
cualquier orden, aunque lo hubieren nombrado con
la autoridad del Principe, que designo expresamente
el juez, se apelard, sin embargo, a los mismos
magistrados.

TITULO IV

DE CUANDO SE HAYA DE APELAR, Y
DENTRO DE QUE TERMINOS

1.- ULPIANO; De las Apelaciones, libro I.- Si
verdaderamente el Presidente de la provincia hubiere
anotado a uno para ser deportado a una isla y hubiere
escrito al Emperador para que fuese deportado,
veamos cuando se haya de apelar, si cuando hubiere
escrito el Emperador, o cuando se le escribe. Y yo
opinaria, que se ha de apelar cuando el Presidente
manda que sea puesto en prision habiendo proferido
sentencia para escribirle al Emperador, a fin de que
sea deportado. Pero se ha de temer que no sea tarde
para apelar, cuando el Emperador le hubiere
asignado la isla; porque suele asignar la isla después
de aprobada la sentencia del Presidente. A su vez se
ha de temer, si abrumo con mentiras ante el Principe
al que ¢l trabajaba para que fuese deportado, que se le
cierre a éste el camino para apelar. Luego ;qué se
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adversus iudicis calliditatem provocavit. Simili
modo et in decurione erit probandum, quem punire
sibi Praeses permittere non debet, sed recipere eum
in carcerem et Principi scribere de poena eius.

§ 1.- Si quis tutor datus fuerit vel testamento vel a
quo alio, qui ius dandi habet, non oportet eum
provocare hoc enim Divus Marcus effecit, sed intra
tempora praestituta excusationem allegandam habet
et, si fuerit repulsa, tunc demum appellare debebit;
ceterum ante frustra appellatur.

§ 2.- Alia causa est eorum, qui ad aliquod munus
vel honorem vocantur, cum dicant se habere excusa-
tionem: nam non aliter allegare possunt causas im-
munitatis suae, quam si appellationem interpo-
suerint.

§ 3.- Solent plerumque Praesides remittere ad
ordinem nominatum ut Caium Seium creent
magistratum vel alius quis honor vel munus in eum
conferatur. Utrum igitur tunc appellandum est, cum
ordo decretum interposuerit, an vero a remissione,
quam Praeses fecerit, appellatio sit interponenda? Et
magis est, ut tunc sit appellandum, cum ordo decre-
verit; magis enim consilium dedisse Praeses videtur,
quis sit creandus, quam ipse constituisse: denique
ipse eritappellandus, non ab eo provocandum.

§ 4.- Sed et si praeses in ordine fuerit ut fieri
adsolet, cum ab ordine crearetur quis, ipse erit pro-
vocandus, quasi ab ordine, non ab ipso fiat appella-
tio.
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the Governor made false statements to the Emperor
concerning the person whom he was attempting to
have deported, the way of appeal will be closed to
him. What then should be done? It can properly be
decided in compliance with the suggestions of
humanity that, in either case, an appeal will not be
taken in vain, because the defendant does not appeal
from the Emperor, but against the duplicity of the
judge. This rule should also be adopted in the case of
a decurion, whom the Governor ought not to permit
himself to punish, but should confine in prison, and
write to the Emperor with reference to his punish-
ment.

§ 1.- When anyone is appointed a guardian, either
by will or by someone who has the right of
appointment, it will not be necessary for him to
appeal (as this rule was established by the Divine
Marcus), but he should offer his excuse within the
prescribed time; and if it is rejected, he then should
appeal, otherwise he will do so in vain.

§ 2.- The case is different with those who are called
to some office of honor when they allege that they
have an excuse; for they cannot allege their reasons
for immunity unless they interpose an appeal.

§ 3.- Governors usually are accustomed to send the
name of a man to the order to which he belongs,
asking it to elect Gaius Seius magistrate, or to confer
upon him some other honor or office. Therefore,
should an appeal be taken after the order has rendered
its decision, or must it be taken on the submission of
the name by the Governor? The better opinion is, that
the appeal should be taken at the time when the order
renders its decision; for the Governor appears rather
to have given advice that someone should be
appointed than to have, himself, made the
nomination. Finally, the appeal should be taken to
him, and not from him.

§ 4.- But when the Governor himself is a member
ofthe order (as sometimes happens), at the time when
the person was appointed by it, an appeal can be taken
to the Governor, as from the order, and not from the
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dird? Con razon se dird por aconsejarlo la huma-
nidad, que no inutilmente se apelaria asi en uno como
en otro tiempo, porque no apeld contra el Principe,
sino contra la malicia del juez. Del mismo modo se
habra de aprobar también tratandose de un decurion,
a quien el Presidente no debe permitirse castigar,
sino que debe reducirlo a prision, y escribir al
Principe sobre la pena del mismo.

§ 1.- Si alguno hubiere sido nombrado tutor o en
testamento, o por uno cualquiera que tuviese derecho
para nombrarlo, no debe él apelar; porque esto
dispuso el Divino Marco; pero tiene que alegar su
excusa dentro del término prefijado, y solamente si
hubiere sido rechazada, debera entonces apelar; mas
antes se apela en vano.

§ 2.- Otra es la situacion de los que son llamados a
algin cargo u honor, cuando dicen que ellos tienen
excusa; porque no pueden alegar de otro modo las
causas de su inmunidad, sino si hubieren interpuesto
apelacion.

§ 3.- Suelen las méas de las veces los Presidentes
remitir el nombramiento al orden, para que creen
magistrado a Cayo Seyo, o para que a este se le con-
fiera algin honor o cargo; asi, pues, (se ha de apelar
cuando el orden hubiere expedido el decreto, o se
habra de interponer la apelacion contra la remision
que hubiere hecho el Presidente? Y es mas cierto que
se habra de apelar cuando el orden hubiere dado el
decreto; porque mas bien parece que el Presidente
di6 consejo para que uno fuera nombrado, que no que
¢l mismo lo nombro y finalmente, se debera apelar a
¢l,ynosehadeapelardeél.

§ 4.- Mas también si el Presidente fuere del orden,
como suele suceder, cuando por el orden hubiere sido
nombrado alguno, se habra de apelar a ¢l mismo
como si del orden, no de él mismo, se hiciera la
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§ 5.- Biduum vel triduum appellationis ex die
sententiae latae computandum erit. Quid ergo, si
sententia fuerit sub condicione dicta? utrum ex die
sententiae tempus computamus ad appellandum an
vero ex die, quo condicio sententiae extitit? sane
quidem non est sub condicione sententia dicenda:
sed si fuerit dicta, quid fiet? Et est utile statim
tempora ad appellandum computari debere.

§ 6.- Quod in sententiis praecceptum est, ut vel
altera die vel tertia provocetur, hoc etiam in ceteris
observandum, ex quibus sententia quidem non
profertur, appellari tamen oportere et posse supra
relatum est.

§ 7.- Dies autem istos, quibus appellandum est, ad
aliquid utiles esse Oratio Divi Marci voluit, si forte
eius, a quo provocatur, copia non fuerit, ut ei libelli
dentur; ait enim: is dies servabitur, quo primo
adeundi facultas erit. Quare si forte post sententiam
statim ictam copiam sui non fecerit is qui pro-
nuntiavit ut fieri adsolet, dicendum est nihil nocere
appellatori: nam ubi primum copiam eius habuerit,
poterit provocare. Ergo si statim se subduxit,
similiter subveniendum est.

§ 8.- Quid igitur, si condicio horae effecit, ut se
reciperet? si forte dicta sit sententia iam suprema
hora? Utique non videbitur se subtraxisse.

§ 9.- Adeundi autem facultatem semper accipimus,
si in publico sui copiam fecit: ceterum si non fecit, an
imputetur alicui, quod ad domum eius non venerit
quodque in hortos non accesserit, et ulterius quod ad

DIGEST.- BOOK XLIX: TITLE IV

Governor himself.

§ 5.- The term of two or three days should be
computed from the time when the decision was
rendered, for the purpose of taking an appeal. What,
however, must be done if the decision was rendered
under a condition ? Should we compute the time for
taking the appeal from the day of the decision, or
from the day on which the condition of the decision
was complied with? It is clear that the decision ought
not to be rendered under a condition, but if this is
done, what course must be pursued? It is proper that
the time for appeal should immediately begin to be
computed.

§ 6.- What has been ordered with reference to
decisions, namely, that an appeal should be taken
upon the second or third day, should also be observed
in other cases in which a decision has, indeed, not
been rendered, but where, as was stated above, a

party can appeal.

§ 7.- An Address of the Divine Marcus prescribes
that the days upon which a party can appeal should, to
a certain extent, be available ones, if the person from
whom the appeal is taken should not be present, so
that the petition can be presented to him; for the
Rescript says: "That day shall be observed upon
which he shall first be able to appear." Therefore, if
after the appeal, the judge who rendered the decision
should not be present, as he is accustomed to be, it
must be said that the appellant is in nowise
prejudiced; for he can appeal the first time that he has
access to the judge. Hence, if the judge should
conceal himself, the litigant should be entitled to the
samerelief.

§ 8.- But what if the lateness of the hour caused him
to retire, the judgment having been pronounced
during the latter part of the day? In this instance, the
judge will not appear to have withdrawn.

§ 9.- We understand the opportunity of access to be
when the judge appears in public. If, however, he has
not done so, will the party be to blame for not having
gone to his house; or not to have approached him in
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apelacion.

§ 5.- Los dos o los tres dias de la apelacion se
habran de computar desde el dia en que fue proferida
la sentencia. Luego ;qué se dird, si la sentencia
hubiere sido dictada bajo condicién? ; Computamos
acaso el término para apelar desde el dia de la
sentencia, o desde el dia en que se cumplid la
condicion de la sentencia? Ciertamente que no se ha
de pronunciar sentencia bajo condicion, pero si se
hubiere dictado qué se hara? Y es util, que se deba
computar desde luego el término para apelar.

§ 6.- Lo que se preceptuo respecto a las sentencias,
para que se apele dentro del segundo o del tercer dia,
se ha de observar también en cuanto a las demas
resoluciones en virtud de las que no se profiere
ciertamente sentencia, pero respecto de las que se
dijoarriba que se debiay se podia apelar.

§ 7.- Mas una oracion del Divino Marco quiso que
estos dias, en que se ha de apelar, fueran ttiles para
alguna cosa, si acaso aquel de quien se apela no
estuviere visible para que se le den los libelos; porque
dice: este término se observara desde el primer
momento en que hubiere habido posibilidad de
presentarse al juez por lo cual, si acaso inmediata-
mente después de dictada la sentencia no hubiere
dado posibilidad de que se le viera el que la
pronuncio, como suele suceder, se ha de decir que en
nada le perjudica al apelante; porque tan pronto
como tuviere la posibilidad de verlo podra apelar.
Luego si inmediatamente se ocultd, se ha de prestar
del mismo modo auxilio.

§ 8.- {Qué se dira, pues, si lo avanzado de la hora
hizo que ¢l se retirase, por ejemplo, si la sentencia
hubiera sido pronunciada a Giltima hora? Ciertamente
no se considerara que él se substrajo.

§ 9.- Mas entendemos siempre que hay posibilidad
de presentarse al juez, si éste se dejo ver en publico;
pero sino se dejo ver, /se le imputara a alguien que no
haya ido a su casa, y que no se haya acercado a sus
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villam suburbanam? Magisque est, ut non debeat
imputari. Quare si in publico eius adeundi facultas
non fuit, melius dicetur facultatem non fuisse
adeundi.

§ 10.- Si quis ipsius quidem, a quo appellabit,
adeundi facultatem non habuit, eius autem, quem
appellabit, habeat copiam, videndum est, an ei
praescribi possit, quod eum non adierit. Et hoc iure
utimur, ut, si alterutrius adeundi fuit copia,
praescriptio locum habeat.

§ 11.- In propria causa biduum accipitur. Propriam
causam ab aliena quemadmodum discernimus? Et
palam est eam esse propriam causam, cuius emo-
lumentum vel damnum ad aliquem suo nomine
pertinet.

§ 12.- Quare procurator, nisi in suam rem datus est,
tertium diem habebit: in suam autem rem datus magis
est ut alteram diem observet. At si in partem proprio
nomine, in partem pro alieno litigat, ambigi potest,
utrum biduum an triduum observetur. Et magis est, ut
suo nomine biduum, alieno triduum observetur.

§ 13.- Tutores, item defensores rerum publicarum
et curatores adulescentium vel furiosi, tertium diem
habere debent, idcirco quia alieno nomine appellant.
Ex hoc apparet tertio die provocandum defensori, si
modo quasi defensor causam egit, non suo nomine,
cum optentu alieni nominis suam causam agens
tertio die appellare possit.

§ 14.- Si quis suspectum tutorem faciens non
optinuerit, appellare eum intra triduum debere
Iulianus libro quadragensimo Digestorum scripsit,
profecto quasi pupilli defensorem.
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his garden; or even at any house in the country ? The
better opinion is that he should not be liable to
censure. Therefore, if he did not have access to him in
public, it will be better to hold that he did not have
access to himatall.

§ 10.- When, indeed, anyone has no opportunity to
obtain access to the magistrate from whom he
appeals, but has access to the appellee, let us see
whether an exception can be pleaded against him,
because he did not apply to the latter. The rule at
present is, that if he had the opportunity to apply to
either of them, there will be ground for an exception.

§ 11.- The term of two days is understood to have
reference to one's own case. But how shall we
distinguish one's own case from that of another? It is
clear that one's own case is that whose profit or loss
affects a litigant personally.

§ 12.- Therefore an attorney, unless he is acting in
his own behalf, will be entitled to the term of three
days. When he is appointed to conduct his own case,
the better opinion is that he will only be entitled to
two days. But if he is acting partly in his own name,
and partly in that of another, it may be doubted
whether he will be entitled to two or three days. The
better opinion is that he will be entitled to two days,
when he acts in his own name, and to three, when he
acts in the name of another.

§ 13.- Guardians, as well as the defenders of public
matters, and the curators of minors or insane persons,
should have three days, for the reason that they
appeal in the name of others. From this it appears that
a defender can appeal upon a third day, provided he is
conducting the case as a defender, and not in his own
name; for as he is conducting it in behalf of another,
he can appeal on the third day.

§ 14.- Where anyone who has accused a guardian
of being suspicious loses his case, Julianus, in the
Fortieth Book of the Digest, states that he can appeal
within three days, just as the defender of a minor.
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huertos, y aun mas alld, a su casa de campo en los
suburbios? Y es mas cierto que no se le deba imputar;
porque si no tuvo posibilidad de dirigirse a ¢l en
publico, mas bien se dira que no tuvo posibilidad de
dirigirse a él.

§ 10.- Sialguno no tuvo ciertamente posibilidad de
presentarse a aquel de quien apeld, pero la tuviera
para presentarse a aquel a quien apelo, se ha de ver si
se le podra oponer la prescripcion porque no se le
hubiere presentado. Y observamos este derecho, que,
si hubo posibilidad de presentarse a uno o a otro,
tiene lugar la prescripcion.

§ 11.- En causa propia se tienen dos dias; y ;de qué
modo distinguimos la causa propia de la ajena? Y, es
evidente, que es propia la causa cuyo emolumento o
dafio pertenece a alguien en nombre propio.

§ 12.- Por lo cual el procurador, si no fue nombrado
en causa propia, tendra tres dias; pero nombrado para
negocio suyo es mas cierto que se atendra a los dos
dias; mas si litiga en parte en nombre propio, en parte
en el de otro, se puede dudar si se observara el
término de dos, o de tres dias; y es mas cierto que en
su nombre se observe el de dos, y en el de otro el de
tres.

§ 13.- Los tutores, y también los defensores de ne-
gocios publicos, y los curadores de los adolescentes o
del furioso deben tener tres dias, por esto, porque
apelan en nombre de otro. Resulta de aqui, que dentro
de tercero dia se ha de apelar por el defensor, si
sostuvo la causa como defensor no en su propio
nombre, porque el que sostiene su propia causa bajo
la apariencia del nombre de otro puede apelar dentro
del tercero dia.

§ 14.- Si alguno acusando de sospechoso a un tutor
no hubiere vencido, escribié Juliano en el libro
cuadragésimo del Digesto, que debia apelar dentro
de tercero dia, ciertamente como defensor del pupilo.
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§ 15.- Si adversus absentem fuerit pronuntiatum,
biduum vel triduum ex quo quis scit computandum
est, non ex quo pronuntiatum est. Quod autem dicitur
absentem posse provocare ex quo scit, sic accipimus,
sinon in causa per procuratorem defensus est: nam si
ille non provocavit, difficile est, ut hic audiatur.

2.- MACER,; libro I, de Appellationibus.- Si pro-
curatorio nomine egeris et victus appellaveris,
deinde iniusta appellatio tua fuerit pronuntiata,
potest dubitari, num secundo die appellare debeas,
quia, cum de tua appellatione iniusta pronuntiatum
sit, tua interfuisse videtur. Sed rectius dicetur tertia
die appellare te posse, quia nihilo minus alienam
causam defenderis.

§ 1.- Sed si alius, quam qui iudicio expertus est,
appellet, qualis est cuius interest, an etiam tertia die
appellare possit, videamus; sed dicendum est
secunda die appellare eum debere, quia verum est
eum suam causam defendere. contrarium ei est. Si
dicat idcirco sibi licere intra triduum appellare, quia
videtur quasi alieno nomine appellare, quando, si
velit causam suam alienam videri, semet ipsum
excludit, quia in aliena causa ei, qui iudicio expertus
non est, appellare non liceat.

§ 2.- Si is, qui ex libertinitate in ingenuitatem se
defendebat, victus appellare omiserit, an pater eius
appellare possit, maxime si dicat eum in potestate sua
esse, quaeritur. Sed si potest, quod magis probatur,
secunda die, ut propria causa, appellare debet.

§ 3.- Si pro eo, qui capite puniri iussus est, neces-
saria persona appellet, an tertia die audiri possit,
Paulus dubitat. Sed dicendum est hanc quoque
personam ut in propria causa secunda die appellare
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§ 15.- Where judgment has been rendered against
an absent person, the term of two or three days must
be computed from the date when he learned of the
judgment, and not from the day on which it was
rendered. When, however, it is said that an absent
party can appeal from the day on which he learns of
the judgment, this must be understood to mean if he
was not defended in the case by an attorney; for if the
latter did not appeal, it will be difficult for the former
to obtain a hearing.

2.- MACER; Appeals, Book I.- If you have
conducted a case as an attorney, and, having been
defeated, appeal, and your appeal has been decided to
be ill founded, it may be doubted whether you should
appeal on the second day, for as judgment has been
rendered against your appeal, you appear to be the
party in interest. It is, however, better to hold that you
can appeal on the third day, because you have,
nevertheless, defended the case of another.

§ L.- If, however, another than a party litigant
should appeal, for example, one who has an interest,
let us see whether he can appeal on the third day. It
must, however, be said that he ought to appeal on the
second day, because it is true that he is defending his
own case. It would be opposing himself if he should
allege that he has a right to appeal within three days,
because itis held that ifhe takes an appeal in the name
of another, when if he wishes his own case to appear
to be that of another, he excludes himself, for the
reason that he who was not a party in the beginning
hasnoright to appeal in another's case.

§ 2.- If, however, one who is alleged to be a
freedman should defend himself on the ground that
he is freeborn, and, having been beaten, neglects to
appeal, the question arises whether his father can do
so, especially if he states that he is under his control.
But if he can appeal, it is better to hold that he should
do so on the second day, as conducting his own case.

§ 3.- Where a near relative appeals in behalf of a
person who has been sentenced to death, Paulus
doubts whether he should be heard on the third day. It
must, however, be said that a person of this kind
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§ 15.- Sise hubiere fallado contra un ausente se han
de computar los dos o los tres dias desde que aquel lo
sabe, no desde que se fallo. Mas lo que se dice, que el
ausente puede apelar desde que lo sabe, entiéndase
de este modo, si en la causa no fue defendido por
procurador; porque si éste no apelo, es dificil que €l
sea oido.

2.- MACER; De las Apelaciones, libro 1.- Si a
titulo de procurador hubieres ejercitado la accion y
vencido, hubieres apelado, y después hubiere sido
declarada injusta tu apelacion, se puede dudar si
deberas apelar dentro de segundo dia, porque,
habiéndose fallado respecto a tu injusta apelacion,
parece te intereso a ti. Pero con mas razon se dira que
puedes apelar dentro de tercero dia, porque ello no
obstante, defiendes una causa ajena.

§ 1.- Pero si apelara otro que el que ejercitd la
accion, como es aquel a quien le interesa, veamos si
podra apelar también dentro de tercero dia. Mas se ha
de decir, que éste debe apelar dentro de segundo dia,
porque es verdad que ¢l defiende su propia causa.
Contrario le es si dijera, que le es licito apelar dentro
de tercero dia porque parece como que apela en
nombre ajeno, pues, si quisiera que se considerase
ajena su propia causa, ¢l se excluye a si mismo,
porque en causa ajena no le es licito apelar al que no
ejercitd accion.

§ 2.- Si, vencido el que del estado de libertino se
defendia como ingenuo, hubiere dejado de apelar, se
pregunta si podria apelar su padre, principalmente si
dijera que aquél estaba bajo su potestad; pero si
puede, que es lo que se aprueba como mejor, debe
apelar dentro de segundo dia, como en causa propia.

§ 3.- Si por el que fue condenado a pena capital
apelara algun pariente, duda Paulo si podria ser oido
dentro de tercero dia. Pero se ha de decir, que también
esta persona debe apelar, como en causa propia,
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debere, quia qui sua interesse dicit, propriam causam
defendit.

3.- IDEM; libro 1I, de Appellatinoibus.- 1llud
videamus, si, quum Imperatori scriberetur, exem-
plum litterarum litigatori editum sit neque is
appellaverit et postea contra eum rescriptum sit, an
appellare a litteris pridem sibi editis possit? Quia qui
tunc non appellavit, vera esse quae scripta sunt
consensisse videtur: nec audiendus est, si dicat
eventum rescripti sacri se sustinuisse.

TIT. V

DE APPELLATIONIBUS RECIPIENDIS,
VEL NON

1.- ULPIANUS; libro XXIX, ad Edictum.- Non
solent audiri appellantes nisi hi, quorum interest vel
quibus mandatum est vel qui negotium alienum
gerunt, quod mox ratum habetur.

§ 1.- Sed et cum mater filii rem sententia eversam
animadverteret, provocaverit, pietati dandum est et
hanc audiri debere: et si litem praeparandam curare
maluerit, intercedere non videtur, licet ab initio
defendere non potest.

2.- SCAEVOLA; Ilibro 1V, Regularm.- Ante
sententiam appellari potest, si quaestionem in civili
negotio habendam iudex interlocutus sit, vel in
criminali, si contra leges hoc faciat.

3.- PAULUS; libro singulari Regularum.- Intra
triduum appellare licet ei, qui de suspecto tutore egit
victusque appellat.

4.- MACER,; libro I, de Appellationibus.- Eius, qui
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should appeal upon the second day, as representing
himself; because he who alleges that he is interested
is defending his own case.

3.- THE SAME; Appeals, Book I1.- When a letter is
written to the Emperor, and a copy of the same is
shown to one of the litigants, who did not appeal, and
afterwards the Emperor decides against him in a
Rescript, let us see whether he can appeal from the
letter which was previously shown to him, since as he
did not do so at the time, he seems to have admitted its
contents were true. He should not be heard, if he
should state that he was waiting for the issue of the
Imperial Rescript.

TITLE V

CONCERNING THE ACCEPTANCE OR
REJECTION OF APPEALS

1.- ULPIANUS; On the Edict, Book XXIX.-
Appellants are not usually heard unless they have an
interest in the suit, or have been commissioned to act,
or are conducting the business of others, and their
acts areratified immediately.

§ 1.- When, however, a mother sees the case of her
son overthrown by a decision, and, induced by
maternal affection, appeals, it must be said that she
should be heard; and if she prefers to prepare the case,
she should not be considered to have interfered,
although in the beginning she could not have
undertaken the defence.

2.- SCAEVOLA; Rules, Book IV.- An appeal can
be taken before final judgment, if a judge has
rendered an interlocutory decree for the purpose of
applying torture in a civil case, or in a criminal case,
ifhe does this contrary to law.

3.- PAULUS; Rules.- He who institutes pro-
ceedings against a suspected guardian can appeal
within three days if he should be defeated.

4.- MACER; Appeals, Book I.- He should not be
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dentro de segundo dia, porque el que dice que le
interesa defiende su propia causa.

3.- EL MISMO; De las Apelaciones, libro II.-
Veamos si cuando se le escribiese al Emperador, y se
le hubiera mostrado al litigante copia de la carta, y ¢l
no hubiere apelado, y después se hubiera resuelto por
rescripto contra ¢l, podra ¢l apelar de la carta
mostrada antes a €l, porque el que entonces no apelo
parece que consintidé en que era verdad lo que se
escribio; y no ha de ser oido, si dijera que ¢l esperd al
resultado del sacro rescripto.

TITULO V

DE LAS APELACIONES QUE SE DEBEN,
O NO, ADMITIR

1.- ULPIANO; Comentarios al Edicto, Libro
XXIX.- No suelen ser oidos como apelantes, sino
aquellos a quienes les interesa, o a quienes se les did
mandato, o los que son gestores de negocio ajeno,
que después se tiene por ratificado.

§ 1.- Pero si también cuando la madre considerase
perjudicado con la sentencia un negocio de su hijo
hubiere apelado movida a piedad, se ha de decir que
ella ha de ser oida y si hubiere preferido cuidarse de
preparar el litigio, no se considera que es fiadora,
aunque no puede defender desde el principio.

2.- SCEVOLA; Reglas, libro IV.- Se puede apelar
antes de la sentencia, si el juez hubiera dictado
sentencia interlocutoria para someter al tormento en
negocio civil, o criminal, si esto lo hiciera contra las
leyes.

3.- PAULO; Reglas, libro unico.- Al que ejercito la

accion de tutor sospecho, y vencido apela, le es licito
apelar dentro de tercero dia.

4.- MACER; De las Apelaciones, libro 1.- Esta
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ideo causam agere frustratur, quod dicit se libellum
Principi dedisse et sacrum Rescriptum expectare,
audiri desiderium prohibetur et si ob eam causam
provocaverit, appellatio eius recipi sacris Consti-
tutionibus vetatur.

5.- ULPIANUS; libro 1V, de Appellationibus.- Ei,
cuius appellatio non recipitur, sufficit, si possit
dicere appellationem suam non esse receptam: quod
quaquaratione doceat, admittetur eius appellatio.

§ 1.- Non recepta autem appellatione, si quidem
Principem appellari oportuit, Principi erit suppli-
candum: sin vero alius appellabatur quam Princeps,
ille eritadeundus.

§ 2.- Sed et si quid aliud post receptam appella-
tionem impedimento factum fuerit, eum adire opor-
tet, quem appellare quis debet.

§ 3.- Plane si appellatione non recepta non ipsum
adierit, quem debuit, sed Principem, pro eo habe-
bitur, atque si is aditus est, qui adiri debuit: idque
Rescriptis imperatoris nostri Antonini declaratur.

§ 4.- Plane si alium pro alio adiit non Principem,
nihil ei hic error proderit, licet non videatur cessasse.

§ 5.- Intra constituta autem appellatoria tempora
debet is, cuius appellatio non est recepta, vel com-
petentem iudicem vel Principem adire.

6.- MACER; libro II, de Appellationibus.- Scien-
dum est, cum appellatio non recipitur, praecipi sacris
Constitutionibus omnia in eodem statu esse nec
quicquam novari, etiamsi contra fiscum appellatum
sit: eumque, qui appellationem non receperit,
opinionem suam confestim per relationem mani-
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heard who attempts to cause delay in a suit in which
he alleges in reply that he has presented a petition to
the Emperor, and is waiting for the issue of the
Rescript, and, if he takes an appeal on this ground, the
Imperial Constitutions forbid it to be received.

5.- ULPIANUS; On Appeals, Book IV.- 1t is
sufficient for him whose appeal is not received
merely to state this fact, and in whatever way he does
so, his appeal will be admitted.

§ 1.- When an appeal is not received, and it
becomes necessary to appeal to the Emperor, a
petition should be presented to him. If, howr ever, an
appeal should be taken to anyone but the Emperor,
the former must be applied to.

§ 2.- Where, after the appeal has been received, any
impediment is interposed, he must be applied to
before whom the litigant wishes to bring the appeal.

§ 3.- It is clear that if the appeal should not be
received, and the appellant did not apply to the proper
official, but to the Emperor, it will be the same as ifhe
had gone before the magistrate whom he should have
applied to; and this is stated in different Rescripts of
our Emperor Antoninus.

§ 4.- It is also evident that if a party litigant has
appealed to one magistrate instead of another, and not
to the Emperor, this mistake will be of no advantage
to him, although he will not be considered to have
failed to appeal.

§ 5.- During the time prescribed for taking an
appeal, the party whose appeal was not accepted can
either apply to a competent judge, or to the Emperor.

6.- MACER; On Appeals, Book II.- It must be
remembered that, when an appeal is rejected, it has
been decided by the Imperial Constitutions that
everything must remain in the same condition, and
nothing new be done, even if the appeal is taken
against the Treasury; and he who refuses to receive
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prohibido que se oiga la pretension del que demora
defender su causa, porque dice que ¢l entreg6 libelo
al Principe, y espera un sacro rescripto; y si por esta
causa hubiere apelado, se veda en las sacras
Constituciones que sea admitida su apelacion.

5.- ULPIANO; De las Apelaciones, libro IV.- A
aquel cuya apelacion no es admitida le basta, si
pudiera decirlo, que no le fue admitida su apelacion;
y si esto lo probara de alguna manera, se le admitira
su apelacion.

§ .- Mas no habiéndose admitido una apelacion, si
verdaderamente se debid apelar al Principe, se habra
de suplicar al Principe; pero si se apelaba a otro que al
Principe, se habra de recurrir a aquél.

§ 2.- Mas también si después de admitida la
apelacion se hubiere hecho alguna otra cosa por via
de impedimento, se debe recurrir a aquel a quien uno
debe apelar.

§ 3.- Mas si no habiéndose admitido la apelacion
uno no hubiere recurrido al mismo a quien debio,
sino al Principe, se considerara lo mismo que si se
hubiese recurrido al que se debid recurrir; y esto se
declara en rescriptos de nuestro Emperador
Antonino.

§ 4.- Pero si por uno recurri6 a otro, no al Principe,
de nada le aprovechara este error, aunque no se
considere que dejo de apelar.

§ 5.- Mas aquel cuya apelacion no fue admitida
debe dirigirse dentro del término establecido para la
apelacion o al juez competente, o al Principe.

6.- MACER; De las Apelaciones, libro II.- Se ha de
saber que cuando la apelaciéon no es admitida, se
preceptua en las sacras Constituciones, que todo
quede en el mismo estado, y que no se innove cosa
alguna, aunque se haya apelado contra el fisco; y se
dispone en los mandatos, que el que no hubiere
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festare et causam, pro qua non recepit appellationem,
eiusque exemplum litigatori edere debere mandatis
cavetur.

7.- PAULUS; libro singulari de Appellationibus.-
Si res dilationem non recipiat, non permittitur appe-
llare, velut ne testamentum aperiatur ut Divus
Hadrianus constituit, ne frumentum in usum mili-
tum, in annonae subsidia contrahatur, neve scriptus
heres in possessionem inducatur.

§ 1.- Item si ex perpetuo Edicto aliquid decernatur,
id quo minus fiat, non permittitur appellare.

§ 2.- Item quo minus pignus vendere liceat,
appellari non potest.

TIT. VI

DE LIBELLIS DIMISSORIIS, QUI
APOSTOLI DICUNTUR

1.- ULPIANUS; libro IV, de Appellationibus.- Post
appellationem interpositam litterae dandae sunt ab
o, a quo appellatum est, ad eum, qui de appellatione
cogniturus est, sive Principem sive quem alium, quas
litteras dimissorias sive apostolos appellant.

§ 1.- Sensus autem litterarum talis est: appellasse
puta Lucium Titium a sententia illius, quae inter illos
dictaest.

§ 2.- Sufficit autem petisse intra tempus
dimissorias instanter et saepius, ut et si non accipiat,
id ipsum contestetur: nam instantiam petentis
dimissorias Constitutiones desiderant. Aequum est
igitur, si per eum steterit, qui debebat dare litteras,
quo minus det, ne hoc accipienti noceat.
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the appeal must immediately make a report giving his
opinion, and the reason for its rejection; and it is
provided by the Imperial Mandates that he shall
furnish the litigant with a copy of his report.

7.- PAULUS; On Appeals.- 1f the matter does not
admit of delay, it is not permitted to appeal to prevent
the opening of a will, as the Divine Hadrian decided
that grain collected for the use of soldiers should not
be used for the sustenance of the public, and that an
appointed heir should not be placed in possession.

§ 1.- Again, if anything has been decided in accor-
dance with the Perpetual Edict, an appeal cannot be
taken to prevent its being carried into effect.

§ 2.- In like manner, an appeal cannot be taken to
prevent the sale of a pledge.

TITLE VI

CONCERNING NOTICES OF APPEAL
CALLED DISPATCHES

1.- MARCIANUS; On Appeals, Book I1.- After an
appeal has been filed, letters should be sent by the
official from whom the appeal is taken, to him who is
to hear it, whether this be the Emperor, or someone
else; which letters are called notices, or dispatches.

§ 1.- The form of these letters is as follows, for
instance: "Lucius Titius has appealed from the
decision of So-and-So, rendered between him and
So-and-So."

§ 2.- It is sufficient to have demanded these notices
earnestly and frequently within the prescribed time,
and if the judge does not accede to the demand, this
can be proved by witnesses; for the Imperial
Constitutions require that the party who applies for
such a notice should do so with vehemence.
Therefore, it is but just that, if he who should grant
the notice is to blame for not doing so, this shall not
prejudice the person who made the demand.
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admitido la apelaciéon manifieste inmediatamente
por medio de relacion su opinidn, y la causa por que
no admiti6 la apelacion, y que debe presentar copia
de lamismaal litigante.

7.- PAULO; De las Apelaciones, libro unico.- Si el
negocio no admitiera dilacion, no se permite apelar,
segun constituyd el Divino Adriano, por ejemplo,
para que no se abra un testamento, para que no se
aplique a subsidio de la annona el trigo destinado a
uso de los militares, o para que no sea puesto en
posesion el heredero instituido.

§ 1.- Asimismo, si por el Edicto perpetuo se decre-
tase alguna cosa, no se permite apelar para que no se
haga aquella.

~§ 2.- Tampoco se puede apelar para que no sea
lIcito vender la prenda.

TITULO VI

DE LAS LETRAS DIMISORIAS, QUE SE
DICEN APOSTOLOS

MARCIANO; De las Apelaciones, libro IV.-
Después de interpuesta la apelacion se han de dar
cartas por aquel de quien se apel6 para aquel que ha
de conocer de la apelacion, ya sea el Principe, ya otro
cualquiera; cuyas cartas se llaman dimisorias o
apostolos.

§ L.- Mas el sentido de tales cartas es este: que
apelo, por ejemplo, Lucio Ticio de la sentencia de él,
que se pronuncio entre tales.

§ 2.- Mas basta haber pedido dentro del término
con insistencia y muchas veces las dimisorias, para
que aunque no las reciba se haga constar esto mismo;
porque las Constituciones requieren insistencia en el
que reclama las dimisorias. Asi, pues, es justo que si
en el que debia dar las cartas consistiere que no las dé,
esto no le perjudique al que las reciba.



DIGESTORUM.- LIBER XLIX: TIT. VII

TIT. VII

NIHIL INNOVARI APPELLATIONE
INTERPOSITA

1.- ULPIANUS; Ilibro 1V, de Appellationibus.-
Appellatione interposita, sive ea recepta sit sive non,
medio tempore nihil novari oportet; si quidem fuerit
recepta appellatio, quia recepta est; si vero non est
recepta, ne praeiudicium fiat, quoad deliberetur,
utrum recipienda sit appellatio an nonsit.

§ 1.- Recepta autem appellatione tamdiu nihil erit
innovandum, quamdiu de appellatione fuerit pro-
nuntiatum.

§ 2.- Si quis ergo forte relegatus fuit et appellaverit,
non arcebitur neque in Italia neque in provincia, qua
relegatus est.

§ 3.- Propter eandem rationem et si quis deportatus
fuit ab eo, cui deportandi ius est, vel adnotatus, neque
vincula patietur neque ullam aliam iniuriam, quam
patitur, qui sententiae non adquieverat: integer enim
status esse videtur provocatione interposita.

§ 4.- Ergo et si abstinere ordine iussus sit et pro-
vocaverit, eadem ratione potest coetum participare,
cum hoc sit constitutum et sit iuris, ne quid pendente
appellatione novetur.

§ 5.- Si quis ex pluribus facinoribus condemnatus
propter quaedam appellavit, propter quaecdam non:
utrum differenda poena eius sit an non, quaeritur. Et
si quidem graviora sint crimina, ob quae appellatio
interposita est, levius autem id, propter quod non
appellavit, recipienda est omnimodo appellatio et
differenda poena: si vero graviorem sententiam
meruit ex ea specie, ex qua non est appellatum, omni-
modo poena imponenda est.
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TITLE VII

NO CHANGE SHALL BE MADE AFTER THE
APPEAL HAS BEEN INTERPOSED

1.- ULPIANUS; On Appeals, Book 1V.-After an
appeal has been interposed, whether it is received or
not, nothing must be altered in the meantime, if the
appeal is received, for this reason; but if it is not
received, in order that nothing may be prejudiced
while it is being decided, whether the appeal should
bereceived ornot.

§ 1.- If the appeal is received, no change shall be
made until a decision has been rendered with
reference to the appeal.

§ 2.- If anyone should happen to be relegated, and
takes an appeal, he will not be restricted to Italy, nor
to any single province to which he may have been
relegated.

§ 3.- For the same reason, if anyone has been
deported, or notified by a magistrate who has a right
to deport him, he shall not be put in chains, nor shall
he be subjected to any of the severe treatment which
those are liable who do not acquiesce in a decision;
for his condition is considered to remain unimpaired
after the appeal has been interposed.

§ 4.- Therefore, if he has been ordered to withdraw
from his order, and he appeals, for the same reason he
can attend its meetings; as it has been decided, and is
a rule of law, that no further steps can be taken while
anappeal is pending.

§ 5.- When anyone is convicted of several crimes,
and has appealed on account of some of them, but not
on account of others, the question arises whether his
punishment should be postponed, or not. Ifthe appeal
was taken on account of the more serious crimes, but
he did not appeal for those which were less serious,
the appeal should by all means be received, and the
punishment deferred. Where, however, he deserves a
heavier sentence for offences on account of which he
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TITULO VII

DE QUE INTERPUESTA LA APELACION
NO SE INNOVE NADA

1.- ULPIANO; De las Apelaciones, libro IV.-
Interpuesta la apelacion, ya si hubiera sido admitida,
ya si no, no se debe innovar nada en el tiempo
intermedio; si verdaderamente hubiere sido admitida
la apelacion, porque fue admitida, y si no fue admi-
tida, para que no se cause perjuicio hasta que se
delibere si se ha de admitir, o no, la apelacion.

§ L.- Pero admitida la apelacion, no se habra de
innovar nada hasta tanto que se hubiere fallado la
apelacion.

§ 2.- Luego, si alguno fue, por ejemplo, relegado, y
hubiere apelado, no sera apremiado para que salga de
Italia, ni de la provincia, de la que fue relegado.

§ 3.- Por la misma razon, también si alguno fue
deportado por el que tiene derecho para deportar, o
fue anotado, ni sufrird prision, ni ninguna otra
molestia que sufre el que no se habia aquietado con la
sentencia; porque se considera que esta integro su
estado habiéndose interpuesto la apelacion.

§ 4.- Luego también si se le hubiera mandado que
se mantuviese separado del orden, y hubiere apelado,
puede por la misma razon tomar parte de las
reuniones, porque se halla constituido, y es de
derecho, que no se innove nada estando pendiente la
apelacion.

§ 5.- Si, condenado alguno por varios delitos, apelo
por unos, y por otros no, se pregunta si se haya de
diferir o no su pena; y si verdaderamente fueran mas
graves los delitos por los que se interpuso la apela-
cion, y mas leve aquel por el cual no apeld, se ha de
admitir de todos modos la apelacion, y se ha de
diferir la pena; pero si merecidé mas grave sentencia
por laespecie por la que no se apelo, se ha de imponer
de todos modos la pena.
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TIT. VIII

QUAE SENTENTIAE SINE APPELLATIONE
RESCINDANTUR

1.- MACER; libro II, de Appellationibus.- 1llud
meminerimus: si quaeratur, iudicatum sit nec ne, et
huius quaestionis iudex non esse iudicatum
pronuntiaverit: licet fuerit iudicatum, rescinditur, si
provocatum non fuerit.

§ 1.- Item si calculi error in sententia esse dicatur,
appellare necesse non est: veluti si iudex ita
pronuntiaverit: quum constet Titium Seio ex illa
specie quinquaginta, item ex illa specie viginti
quinque debere, idcirco Lucium Titium Seio centum
condemno": nam quoniam error computationis est,
nec appellare necesse est et citra provocationem
corrigitur. Sed et si huius quaestionis iudex sen-
tentiam centum confirmaverit, si quidem ideo, quod
quinquaginta et viginti quinque fieri centum
putaverit, adhuc idem error computationis est nec
appellare necesse est: si vero ideo, quoniam et alias
species viginti quinque fuisse dixerit, appellationi
locus est.

§ 2.- Item cum contra sacras Constitutiones
iudicatur, appellationis necessitas remittitur. Contra
Constitutiones autem iudicatur, cum de iure
Constitutionis, non de iure litigatoris pronuntiatur.
Nam si iudex volenti se ex cura muneris vel tutelae
beneficio liberorum vel aetatis aut privilegii
excusare, dixerit neque filios neque aetatem aut
ullum privilegium ad muneris vel tutelae excu-
sationem prodesse, de iure constituto pronuntiasse
intellegitur. Quodsi de iure suo probantem admiserit,
sed idcirco contra eum sententiam dixerit, quod
negaverit eum de aetate sua aut de numero liberorum
probasse, de iure litigatoris pronuntiasse intellegitur;
quo casu appellatio necessaria est.
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did not appeal, the penalty must certainly be
imposed.

TITLE VIII

WHAT DECISIONS CAN BE RESCINDED
WITHOUT AN APPEAL

1.- MACER; On Appeals, Book II.- We must
remember that when an inquiry is made whether a
case has been decided or not, and the judge of this
question declares that it has not been decided, even
though it may have been, it is rescinded, even if no
appeal has been taken.

§ 1.- Likewise, if an error in the calculation is
alleged to exist in the decision, it is not necessary to
appeal, for instance, if the judge decides as follows:
"As it is proved that Titius owes Seius fifty sesterces
for such-and-such an article, and also twenty-five for
another; therefore I hold that Lucius Titius shall pay
Seius a hundred sesterces;" because, as the mistake is
one of computation, it is not necessary to appeal, and
it can be corrected without doing so. If, however, the
judge of this question should render a decision for a
hundred sesterces, for the reason that he thought that
fifty and twenty-five made a hundred, still, the same
mistake is one of computation, and it is not necessary
to appeal. But when the judge decides that there is
another sum of twenty-five sesterces due, there will
be ground for appeal.

§ 2.- Likewise, when the decision is contrary to the
Imperial Constitutions, the necessity for appeal does
not exist. A decision is rendered against the
constitutions when it is pronounced in compliance
with the law as laid down by them, and not with
reference to the rights of the litigant; for if the judge,
in the case of a person desiring to be excused from the
charge of a public office, or of a guardianship, on
account of having children, or through age, or by
reason of some privilege, should hold that neither
children, nor age, nor any privilege will avail to
excuse anyone from office, or from guardianship, he
is understood to have decided with reference to the
law as set forth in the constitutions. If, however, he
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TITULO VIII

QUE SENTENCIAS SE RESCINDEN
SIN LA APELACION

1.- MACER; De las Apelaciones, libro II.-
Tendremos presente, que si se cuestionara sobre si se
haya juzgado, o no, y el juez de esta cuestion hubiere
declarado que no se juzgd, aunque se¢ hubiere
juzgado, se rescinde la sentencia, si no se hubiere
apelado.

§ L.- Asimismo, si se dijera que en la sentencia hay
error de calculo, no hay necesidad de apelar; por
ejemplo, si el juez hubiere fallado asi: «constando
que Ticio le debe a Seyo cincuenta por tal concepto, y
ademas veinticinco por tal otro concepto, condeno
por lo tanto en ciento a Lucio Ticio a favor de Seyo»;
porque como hay error de computacion, no es
necesario apelar, y se corrige sin la apelacion. Pero
aun si el juez de esta cuestion hubiere confirmado la
sentencia de los ciento, si verdaderamente porque
creyere que con cincuenta y veinticinco se hacen
ciento, hay todavia el mismo error de computacion, y
no es necesario apelar; pero si por esto, porque dijere
que hubo otra partida de veinticinco, ha lugar a la
apelacion.

§ 2.- Asimismo, cuando se juzga contra las sacras
Constituciones, se remite la necesidad de la apela-
cion. Mas se juzga contra las Constituciones, cuando
se pronuncia sobre el derecho de una Constitucion,
no sobre el derecho de un litigante; porque si al que
quiere excusarse del cuidado de un cargo, o de la
tutela, por beneficio de los hijos, o de su edad, o de
privilegio, le hubiere dicho que ni los hijos, ni la
edad, o privilegio alguno, aprovechaban para excusa
de un cargo o de la tutela, se entiende que hizo
pronunciamiento sobre el derecho constituido. Pero
si hubiere admitido que hiciera prueba sobre su
derecho, mas hubiere pronunciado sentencia contra
¢l, porque dijere que ¢l no hizo la prueba sobre su
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§ 3.- Item quum ex Edicto peremptorio, quod
neque propositum est neque in notitiam pervenit
absentis, condemnatio fit, nullius momenti esse
sententiam Constitutiones demonstrant.

§ 4.- Si apud eundem iudicem invicem petamus, si
et mea et tua petitio sine usuris fuit et iudex me
priorem tibi condemnavit, quo magis tu prior me
condemnatum habeas: non est mihi necesse pro hac
causa appellare, quando secundum sacras
Constitutiones iudicatum a me petere non possis,
priusquam de mea quoque petitione iudicetur. Sed
magis est, ut appellatio interponatur.

2.- PAULUS; Ilibro III, Responsorum.- Paulus
respondit eum, qui in rebus humanis non fuit sen-
tentiae dictae tempore, inefficaciter condemnatum
videri.

§ 1.- Idem respondit adversus eum, qui in rebus
humanis non esset, cum iudex datus est, neque
iudicis dationem valuisse neque sententiam adversus
eum dictam vires habere.

3.- IDEM; libro XVI, Responsorum.- Paulus res-
pondit impossibile praeceptum iudicis nullius esse
momenti.

§ 1.- Idem respondit ab ea sententia, cui pareri
rerum natura non potuit, sine causa appellari.
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should permit a person to establish his right, and then
renders a decision against him because he did not
prove his age, or the number of his children; he is
understood to have decided with reference to the
rights of the litigant, in which case an appeal will be
necessary.

§ 3.- Likewise when, under a peremptory Edict
which has not been published, and of which the party
has not been notified, he is convicted while absent,
the constitutions declare that a decision of this kind is
ofno effect.

§ 4.- If you and I both apply to the same judge, and
neither of our petitions asks for interest, and the judge
renders a decision against me before doing so against
you, in order that you may be the first to have a
judgment in your favor; it is not necessary for me to
appeal on this ground, as, according to the Sacred
Constitutions, you cannot ask for an execution
against me before judgment has been rendered with
reference to my claim; but the better opinion is that an
appeal should be taken.

2.- PAULUS; Opinions, Book I1.- Paulus held that
he who was not alive at the time when judgment was
rendered against him is understood to have been
condemned to no purpose.

§ 1.- He also held with reference to a person who
was not alive at the time when the judge was
appointed to decide his case that the appointment of
the judge was void, and any decision rendered
against him would be of no force or effect.

3.- THE SAME; Opinions, Book XV1.- Paulus gave
it as his opinion that a judicial order which is
impossible was void.

§ 1.- He also gave it as his opinion, that there was
no ground for appeal where a decision had been
rendered, which, in the nature of things, could not be
complied with.
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edad, o sobre el numero de sus hijos, se entiende que
hizo pronunciamiento sobre el derecho del litigante;
en cuyo caso es necesaria la apelacion.

§ 3.- Igualmente, cuando en virtud de Edicto
perentorio, que ni se expuso, ni llegd a noticia, se
hace la condenacidon de un ausente, demuestran las
Constituciones que la sentencia es de ningtin valor.

§ 4.- Si reciprocamente pedimos ante el mismo
juez, y tanto mi peticion como la tuya fueron sin
intereses, y el juez me condend primero a tu favor,
para que t primero me tuvieras condenado, no me es
necesario apelar por esta causa, por cuanto segun las
sacras Constituciones no puedes pedirme lo juzgado,
antes que también se juzgue sobre mi peticion; pero
es mejor que se interponga apelacion.

2.- PAULO; Respuestas, libro Ill.- Paulo res-
pondid, que se considera que el que no vivia al
tiempo de pronunciarse la sentencia fue condenado
ineficazmente.

§ L- El mismo respondio, que contra el que no
existiera cuando fue nombrado el juez, ni fue valido
el nombramiento de juez, ni puede tener fuerza la
sentencia proferida contra él.

3.- EL MISMO; Respuestas, libro XVI.- Paulo
respondio, que el precepto imposible de un juez es de
ningun valor.

§ L.- El mismo respondid, que sin causa se apela de
la sentencia a que no se pudo obedecer por la
naturaleza de las cosas.
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TIT. IX

AN PER ALIUM CAUSAE APPELLATIONUM
REDDI POSSUNT

1.- ULPIANUS; libro IV, Appellationum.- Quaeri
solet, an per alium causae appellationis reddi
possunt: quae res in rebus pecuniariis et in criminibus
agitari consuevit. Et in rebus pecuniariis sunt Res-
cripta posse agi; verba Rescripti ita se habent: Divi
Fratres Longino. Si tibi qui appellavit mandavit, ut
eum de appellatione, quam Pollia ad eum fecit,
defenderes, et res pecuniaria est: nihil prohibet
nomine eius te respondere. Sin autem non sit
pecuniaria causa, sed capitalis, per procuratorem agi
non licet. Sed et si ea causa sit, ex qua sequi solet
poena usque ad relegationem, non oportet per alium
causas agi, sed ipsum adesse auditorio debere
sciendum est. Plane si pecuniaria causa est, ex qua
ignominia sequitur, potest et per procuratorem hoc
agi. Idque erit probandum et in ipso accusatore, si
appellaverit vel si adversus eum sit appellatum. Et
generaliter quae causa per alium agi non potest, eius
nec appellationem per alium agi oportet.

2.- MACER; libro II, de Appellationibus.- Si
procurator absentis appellaverit, deinde rationes
reddiderit, nihilo minus ipse respondere debet. Sed
an eo cessante dominus litis respondere possit
exemplo adulescentis, videamus. Magis tamen
observatur, ut audiri debeat in causis appellationis
reddendis is, cuius absentis procurator appellavit.
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TITLE IX

WHETHER THE REASONS FOR AN APPEAL
CAN BE PRESENTED BY ANOTHER

1.- ULPIANUS; Appeals, Book IV.- 1t is frequently
asked whether the reasons for an appeal can be stated
by another person, and this point is usually discussed
in pecuniary and criminal cases. It is established by
Rescripts that this can be done in pecuniary cases.
The terms of one Rescript are as follows: "The
Divine Brothers, to Longinus. If he who appealed
directed you to defend him against the appeal which
Pollia took against him, and the case is a pecuniary
one, there is nothing to prevent you from answering
in his name. If, however, the case is not a pecuniary
one, but one involving the punishment of death, it is
not permitted to proceed by an attorney. But if it is
one in which a penalty as serious as relegation can be
enforced, it is not necessary to act by another, but it
should be noted that the party himself must appear in
court." It is clear that if the case is a pecuniary one,
from which infamy may result, it can be conducted
by means of an attorney. This opinion should be
adopted, not only if the accuser should appeal, but
also with reference to him against whom the appeal
was taken; and, generally speaking, an appeal cannot
be taken by another in any case where one person
cannot appear by another.

2.- MACER; 4Appeals, Book I1.- When the attorney
of an absent party appeals, and afterwards gives his
reasons for doing so, he will, nevertheless, be obliged
to answer. If, however, he fails to do so, can the party
to the suit answer, as in the case of a minor? is a
question which we should consider. We rather incline
to the opinion that he ought to be heard in giving the
reasons for the appeal, who, as the attorney of the
absent party, applied for it.
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TITULO IX

DE SI SE PUEDEN EXPONER POR OTRO
LAS CAUSAS DE LAS APELACIONES

1.- ULPIANO; De las Apelaciones, libro 1V.- Se
suele preguntar, si se suelen exponer por otros las
causas de la apelacion, cosa que se solio discutir en
los negocios pecuniarios y en los criminales. Y
tratandose de negocios pecuniarios hay Rescriptos
segin los que se pueden sostener; asi dicen las
palabras del Rescripto: «Los Divinos Hermanos a
Longino. Si el que apel6 te mandé que lo defendieras
de la apelacion, que Polia interpuso contra €l, y el
negocio es pecuniario, nada impide que tu respondas
en su nombre; mas si el negocio no fuera pecuniario,
sino de delito capital, no es licito que se litigue por
medio de procurador. Pero si la causa fuera tal, que
por virtud de ella se suele imponer pena hasta la
relegacion, tampoco conviene que las causas sean
defendidas por otro; sino que se ha de saber que ¢l
mismo debe comparecer en la audiencia». Mas si es
pecuniaria la causa, por la que sigue ignominia, se
puede defender también por medio de procurador. Y
esto se habra de aprobar también en cuanto al mismo
acusador, si hubiere apelado, o si contra él se hubiera
apelado. Y en general, de la causa que no se puede
defender por medio de otro, tampoco se debe
defender por medio de otro la apelacion.

2.- MACER; De las Apelaciones, libro II.- Si el
procurador de un ausente hubiere apelado, y después,
hubiere rendido las cuentas, esto no obstante debe él
responder. Pero Veamos, si dejando de hacerlo €I,
pueda responder el duefio del litigio a la manera que
respecto del adolescente. Pero mas bien se observa,
que para exponer las causas de la apelacion deba ser
oido aquel en cuya ausencia apeld su procurador.
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TIT. X

SITUTOR, VEL CURATOR, MAGISTRATUS
CREATUS APPELLAVERIT

1.- ULPIANUS; libro III, de officio Consulis.- Si
qui ad munera publica nominati appellaverint nec
causas probaverint, scient ad periculum suum per-
tinere, si quid damni per moram appellationis rei
publicae acciderit. Quod si apparuerit eos necessario
provocasse, cui adscribendum sit id damnum,
Praeses vel Princeps aestimabit.

2.- HERMOGENIANUS; libro V, luris epitoma-
rum.- Tutor vel curator retentus si provocaverit et
ante causam actam moriatur, propter periculum
medii temporis successores eius causas appellationis
necesse habent reddere.

TIT. XI

EUM, QUI APPELLAVERIT, IN PROVINCI
DEFENDI

1.- ULPIANUS; libro 1V, de Appellationibus.-
Eum, qui appellavit, oportere in provincia defendi in
aliis suis causis, etiamsi appellationis causa
peregrinetur, Divi Fratres Decimi Philoni rescrip-
serunt.

2.- MARCIANUS; libro II, de Appellationibus.-
Hoc enim illis praestatur, ne necesse habeant se
defendere, qui rei publicae causa absunt.
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TITLE X

WHERE A GUARDIAN, A CURATOR, OR
A MAGISTRATE HAVING BEEN
APPOINTED, APPEALS

1.- ULPIANUS; On the Duties of Proconsul, Book
III.- When persons who have been appointed to
public offices appeal, and do not establish a
justification for doing so, they are hereby notified
that it is at their risk if the State should suffer any loss
by reason of the appeal being delayed. When it is
apparent that the appeal was necessary, the Governor
of'the province, or the Emperor, shall decide who was
responsible for the damage sustained.

2.- HERMOGENIANUS; Epitomes of Law, Book
V.- When a guardian or a curator is retained in office,
and appeals, and dies before a decision has been
rendered, his successors will be required to state the
grounds of appeal, on account of the responsibility
attaching to the intermediate time.

TITLE XI

HE WHO APPEALS SHOULD BE DEFENDED
IN HIS OWN PROVINCE

1.- ULPIANUS; On Appeals, Book IV.- He who
appeals must be defended in his own province, in all
other cases of his own, even though he may be absent
for the purpose of conducting his appeal. This the
Divine Brothers stated in a Rescript addressed to
Decimus Philo.

2.- MARCIANUS; On Appeals, Book II.-This
privilege is granted to those who are absent on
business for the State, in order that they may not be
required to defend themselves.
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TITULO X

DE SI HUBIERE APELADO EL QUE FUE
NOMBRADO TUTOR, CURADOR, O
MAGISTRADO

1.- ULPIANO:; Del Cargo de Consul, libro I11.- Si
hubieren apelado los nombrados para cargos
publicos, y no hubieren probado sus causas, habran
de saber que va a riesgo suyo el dafio que por la
demora de la apelacion sobreviniere a la republica;
pero si apareciere que ellos apelaron por necesidad,
el Presidente o el Principe estimara a quién se haya de
atribuir este dafio.

2.- HERMOGENIANO; Epitome del Derecho,
libro V.- Si retenido el tutor o curador hubiere
apelado, y muriese antes de haberse substanciado la
causa, sus sucesores tienen necesidad de exponer las
causas de la apelacion por razén de la respon-
sabilidad del tiempo intermedio.

TITULO XI

DE QUE SE DEFIENDA EN LA PROVINCIA
EL QUE HUBIERE APELADO

1.- ULPIANO; De las Apelaciones, libro 1V .-
Respondieron por rescripto los Divinos Hermanos a
Decimio Filon, que el que apeld debe ser defendido
en la provincia en las otras causas suyas, aunque
viaje por causa de la apelacion;

2.- MARCIANO; De las Apelaciones, libro II.-
porque a los que estdn ausentes por causa de la

republica se les concede esto, que no tengan nece-
sidad de defenderse.
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TIT. XII

APUD EUM, A QUO APPELLATUR ALIAM
CAUSAM AGERE COMPELLENDUM

1.- ULPIANUS; libro 1V, de Appellationibus.- Si
quis ex alia causa appellaverit a iudice, an in alia
causa eundem iudicem habere necesse habeat,
videamus. Et hodie hoc iure utimur, et, tametsi
appellatio interposita sit, tamen apud ecundem
iudicem, a quo quis provocavit, compelletur alias
causas si quas habet agere nec utetur hoc praetextu,
quasi ad offensum iudicem non debeat experiri, cum
possit denuo provocare.

TIT. XIII

SI PENDENTE APPELLATIONE MORS
INTERVENERIT

1.- MACER; libro II, de Appellationibus.- Appe-
llatore defuncto, si quidem sine herede, cuiuscumque
generis appellatio fuit, evanescit. Quodsi appellatori
heres extiterit, si quidem nullius alterius interest
causas appellationis reddi, cogendus non est
peragere appellationem si vero fisci vel alterius,
contra quem appellatum est, interest, heres causas
appellationis reddere necesse habet. Nullius autem
interest, veluti cum sine ademptione bonorum
relegatus est. nam si ademptis bonis relegatus vel in
insulam deportatus vel in metallum datus
provocatione interposita decesserit, Imperator noster
Alexander Plaetorio militi ita rescripsit: Quamvis
pendente appellatione morte rei crimen extinctum
sit, data tamen etiam de parte bonorum eius sententia
proponitur, adversus quam non aliter is, qui
emolumentum successionis habet, optinere potest,
quam si in reddendis causis appellationis iniquitatem
sententiae detexerit.
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TITLE XII

WHERE A PARTY LITIGANT IS COMPELLED
TO BRING ANOTHER ACTION BEFORE THE
JUDGE FROM WHOSE DECISION HE HAS
ALREADY APPEALED

1.- ULPIANUS; On Appeals, Book IV.- When
anyone has appealed from a judge in one case, and is
compelled to have the same judge preside in another,
let us see what course must be pursued. It is the law, at
present, that even though an appeal has been taken,
the party will still be required to appear before the
same judge from whom he has appealed, and conduct
other cases if he has any; nor can he avail himself of
the pretext that he should not try them before a judge
who may be hostile to him, as he can appeal again.

TITLE XIII

IF DEATH SHOULD OCCUR WHILE AN
APPEAL IS PENDING

1.- MACER; On Appeals, Book II.- Where the
appellant dies without leaving an heir, an appeal of
this kind is extinguished. If, however, an heir of the
appellant should appear, and no one else has any
interest in stating the ground for the appeal, the heir
cannot be forced to prosecute it. But when the
Treasury, or any other party against whom the appeal
was taken, is interested in the case, the heir will be
required to state the grounds for the appeal. No one
has any interest, where, for example, the party has
been relegated without having been deprived of his
property. In case he should be relegated after having
been deprived of his property, or be deported to an
island, or sentenced to the mines, or should die after
the appeal was taken, our Emperor Alexander made
the following statement in a Rescript addressed to
Pletorius, a soldier, as being applicable: "Although,
while the appeal is pending, the accusation of the
defendant is annulled by death, still, as it is alleged
that a part of his property has been confiscated under
the judgment, be who is entitled to the benefit of the
succession can only obtain it if he gives good reasons
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TITULO XII

DE QUE UNO HA DE SER COMPELIDO A
DEFENDER OTRA CAUSA ANTE AQUEL DE
QUIEN SE APELA

1.- ULPIANO; De las Apelaciones, libro IV.- Si
por una causa hubiere alguno apelado del juez,
veamos si tendra necesidad de tener el mismo juez en
otra causa y hoy observamos este derecho, que,
aunque se haya interpuesto apelacion, serd, sin
embargo, cualquiera compelido a defender otras
causas, si las tiene, ante el mismo juez de quien
apelo; y no se prevaldra de este pretexto, como si no
debiera ejercitar su accion ante el juez ofendido,
porque podra apelar de nuevo.

TITULO XIII

DE SI PENDIENTE LA APELACION
SOBREVINIERE LA MUERTE

1.- MACER; De las Apelaciones, libro II.- Falle-
cido el apelante, si verdaderamente fallecid sin
heredero, se extingue apelacion, de cualquier género
que haya sido. Pero si quedare heredero del apelante,
y verdaderamente a otro ninguno le interesa que se
expongan las causas de la apelacion, no ha de ser
obligado a llevar a término la apelacion; pero si le
interesa al fisco o a otro, contra el cual apelo, el
heredero tiene necesidad de exponer las causas de la
apelacion. Mas no le interesa a ninguno, por ejemplo,
cuando alguien fue relegado sin la privacion de
bienes; porque si el relegado a quien se le quitaron los
bienes, o el deportado a una isla, o el condenado a las
minas, hubiere fallecido habiéndose interpuesto
apelacion, nuestro Emperador Alejandro respondid
por rescripto a Pletorio, militar, en estos términos:
«Aunque pendiente la apelacion se haya extinguido
el delito con la muerte del reo, sin embargo, se
expone, que la sentencia fue proferida también en
cuanto a parte de sus bienes, y contra ella el que tiene
el emolumento de la sucesion no puede quedar
vencedor de otra suerte, sino si al exponer las causas
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§ 1.- Tutor quoque in negotio pupilli appellatione
interposita si decesserit, heredem eius causas appe-
llationis reddere necesse est, etiamsi rationes tutelae
heres reddiderit, quia sufficit mortis tempore ad
causas appellationis reddendas obligatum fuisse. Sed
Divi Severus et Antoninus rescripserunt non cogen-
dum tutorem post rationes redditas causas appella-
tionum reddere.

TIT. X1V

DE IURE FISCI

1.-CALLISTRATUS; libro I, de iure Fisci.- Variae
causae sunt, ex quibus nuntiatio ad fiscum fieri solet.
aut enim se quis, quod tacite relictum est, profitetur
capere non posse vel ab alio praecventus defertur vel
quod mors ab heredibus non vindicatur: vel quod
indignus quis heres nuntiatur vel quod Princeps heres
institutus et testamentum sive codicilli subrepti esse
nuntiantur: vel quod dicatur quis thensaurum
invenisse: vel magni pretii rem minoris ex fisco
comparasse: vel praevaricatione fiscum victum esse:
vel eum decessisse, qui in capitali crimine esset: vel
etiam post mortem aliquem reum esse vel domum
destructam esse: vel ab accusatione recessum: vel
rem litigiosam venumdari vel poenam fisco ex
contractu privato deberi vel adversus leges
commissum factum esse.

§ 1.- An bona, quae solvendo non sint, ipso iure ad
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for the appeal, and establishes the injustice of the
decision."”

§ 1.- If a guardian, after having taken an appeal
pertaining to the business of his ward, should die, his
heir will be compelled to state the grounds for the
appeal, even if he has already rendered his account of
the guardianship, for the reason that it is sufficient
that he would have been obliged to state the grounds
for it at the time of his death. The Divine Severus and
Antoninus, however, stated in a Rescript that a
guardian, after having rendered his accounts, should
not be compelled to set forth the grounds of the
appeal.

TITLE XIV.

CONCERNING THE RIGHTS OF THE
TREASURY

1.- CALLISTRATUS; On the Rights of the
Treasury, Book I.- There are various reasons for
which notice ordinarily is given to the Treasury; for
anyone himself can state that he has no right to take
property which is tacitly bequeathed by a trust, or
where one has been denounced as a criminal by
another; or this can be done in the case where the
death of a relative is not avenged by the heirs; or
because an heir has been denounced as unworthy; or
because the Emperor was appointed heir, notice can
be given that the will or the codicil has been
suppressed; or because anyone may be alleged to
have found a treasure; or to have purchased an article
of great value which belonged to the Treasury, at a
very low price; or on the ground that the Treasury had
been defeated in the case by prevarication; or for the
reason that a person accused of a capital crime has
died; or because someone was accused after his
death; or a house had been rebuilt; or an accusation
abandoned; or property in litigation sold; or because
a penalty was due to the Treasury under some private
contract ; or because an act had been committed
contrary to law.

§ 1.- Where property is not sufficient for payment,
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de la apelacion hubiere demostrado la injusticia de la
sentenciay.

§ 1.- También si el tutor hubiere fallecido habién-
dose interpuesto apelacion en negocio del pupilo, es
necesario que su heredero exponga las causas de la
apelacion, aunque el heredero hubiere dado las
cuentas de la tutela, porque basta que al tiempo de la
muerte haya estado obligado a exponer las causas de
la apelacion. Pero respondieron por rescripto los
Divinos Severo y Antonino, que el tutor no ha de ser
obligado, después de rendidas las cuentas, a exponer
las causas de las apelaciones.

TITULO XIV

DEL DERECHO DEL FISCO

1.- CALISTRATO; Del Derecho del Fisco, libro
1~ Varias son las causas por las que se le suele hacer
denuncia al fisco; o porque alguno confiesa que no
puede adquirir lo que tacitamente se le dejo, o si
anticipandosele otro es denunciado, o porque la
muerte no es vengada por los herederos, o porque
algin heredero es denunciado como indigno, o
porque instituido heredero el Principe fueron denun-
ciados como substraidos el testamento o los codi-
cilos, o porque se diga que alguno encontré un tesoro,
o compro del fisco por menor precio una cosa de gran
valor, o porque el fisco fue vencido por preva-
ricacion, o porque falleci6 el que estaba sujeto a
acusacion capital, o porque alguien era reo aun
después de su muerte, o porque habia sido destruida
una casa, o porque uno se habia separado de la
acusacion, o porque se vendia una cosa litigiosa, o se
le debia al fisco una pena en virtud de un contrato
privado, o porque se cometio6 algiin hecho contra las
leyes.

§ L.- Se pregunto, si pertenecen de derecho al fisco
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fiscum pertineant, quaesitum est. Labeo scribit etiam
ea, quae solvendo non sint, ipso iure ad fiscum
pertinere. Sed contra sententiam eius Edictum per-
petuum scriptum est, quod ita bona veneunt, si ex his
fisco adquiri nihil possit.

§ 2.- Divus Pius Coelio Amaranto ita rescripsit
vacantium bonorum nuntiationem quadriennio finiri
idque tempus ex die, quo certum esse coepit neque
heredem neque bonorum possessorem extare, com-
putari oportere.

§ 3.- Praescriptio autem viginti annorum, quae
etiam circa requirendorum adnotatorum bona
observatur, ex Constitutione Divi Titi solet ex eo
numerari, ex quo quid ad fiscum pertinere potuit.

§ 4.- Causae autem, quae statim motae sunt et
tractae ultra vicensimum annum, differri possunt
etiam post vicensimum annum.

§ 5.- Illae quoque causae, quae a priore nuntiatore
proditae dicantur, etiam post annos, quibus
praescribi diximus, fisco nuntiari possunt.

2.- IDEM; libro 11, de iure Fisci.- Ex quibusdam
causis delatione suscipientium fama non laeditur,
veluti eorum, qui non praemii consequendi, item
eorum, qui ulciscendi gratia adversarium suum
deferunt, vel quod nomine rei publicae suae quis
exequitur causam: et haec ita observari plurifariam
principalibus Constitutionibus praecipitur.

§ 1.- Divus Hadrianus Flavio Arriano in haec verba
rescripsit: Quin ei, qui instrumenta ad causam fisci
pertinentia, cum possit exhibere, non exhibet, nocere
debeat, si verum aliter non invenitur, ea subtracta
esse credantur, quae nocitura causae eius fuerint,
dubitatum non est. Sed nec alias dubitari oportet,
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the question arises whether it belongs to the Treasury
by operation of law. Labeo says that, even if it is not
sufficient to discharge the liabilities, it will still
belong to the Treasury by operation of law. The
Perpetual Edict, however, contradicts his opinion,
because the property is sold when none of it can be
acquired by the Treasury.

§ 2.- The Divine Pius was responsible for Rescript
to Caelio Amaranto, that the denunciation of vacant
goods is extinguished to the four years, and that this
term is due to compute from the day in which it began
to be certain that it does not have nor inheriting, nor
possessor of the goods.

§ 3.- But the prescription of twenty years, that is
also observed as far as the goods of the written down
ones to be required, usually is counted, according to
Constitution of the Divine Titi, since some thing
could belong to him to the state treasury.

§ 4.- But the causes that were promoted of course,
and that extended until the twenty years, can even be
differed after the twentieth year.

§ 5.- Also those causes, that was said that they were
denounced by a previous denouncer, even can be
denounced to the state treasury after the years so that
we have said that they are prescribed.

2.- THE SAME; Of the Right of the State treasury,
book I1. - By some causes the fame is not harmed of
which they make denunciations, for example, of that
they expose to his adversary does not stop to obtain to
prize as well as of which stops to take revenge itself,
or because some continues causes to name of its
republic; and in many occasions it is sent in the
Constitutions of the Princes who therefore are
observed this.

§ 1.- The Divine Hadrian stated in a Rescript
addressed to Favius Arrianus: "There is no doubt that
he injures his own case who, being able to introduce
documents having reference to the case of the
Treasury does not do so, when the truth cannot
otherwise be ascertained, and the documents are
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los bienes que no son solventes. Labedn escribe, que
también los que no son solventes pertenecen de
derecho al fisco. Pero contra su opinion se escribio el
Edicto perpetuo, para que se vendan los bienes, si de
ellos no se pudiera adquirir nada para el fisco.

§ 2.- El Divino Pio respondi6 por rescripto a Celio
Amaranto, que la denuncia de bienes vacantes se
extingue a los cuatro afios, y que este término se debe
computar desde el dia en que comenzo a ser cierto
que no hay ni heredero, ni poseedor de los bienes.

§ 3.- Mas la prescripcion de veinte aflos, que se
observa también en cuanto a los bienes de los
anotados para ser requeridos, se suele contar, segun
Constitucion del Divino Tito, desde que alguna cosa
pudo pertenecerle al fisco.

§ 4.- Mas las causas que fueron promovidas desde
luego, y que se prolongaron hasta los veinte afios, se
pueden diferir aun después del vigésimo afio.

§ 5.- También aquellas causas, que se dijera que
fueron denunciadas por un denunciante anterior,
pueden ser denunciadas al fisco aun después de los
aflos por que hemos dicho que se prescriben.

2.- EL MISMO;, Del Derecho del Fisco, libro II.-
Por algunas causas no se perjudica la fama de los que
hacen delaciones, por ejemplo, de los que delatan a
su adversario no para conseguir premio asi como de
los que para vengarse, o porque alguno prosigue
causas a nombre de su republica; y en muchas
ocasiones se manda en las Constituciones de los
Principes que asi se observe esto.

§ L.- El Divino Adriano respondid por rescripto a
Flavio Arriano en estos términos: «No se dudo que al
que no exhibe, pudiendo exhibirlos, instrumentos
pertenecientes a una causa del fisco, esto le debe
perjudicar; si de otra manera no se descubre la
verdad, y se creyera que fueron substraidos los que
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quin non in aliam rem nocere debeant, quam in eam
qua desiderata sunt.

§ 2.- Item Divi Fratres ad libellum Cornelii Rufi
rescripserunt totiens edenda esse instrumenta,
quotiens de iure capiendi vel de iure dominii vel de
aliqua causa simili re nummaria quaeratur, non si de
capitali causa agatur.

§ 3.- Senatus censuit, ut, si neque delator neque
possessor tribus Edictis evocati adfuerint, delatoris
quidem fideiussores teneantur et ei postea publicam
causam deferendi ius adimatur, possessoris autem
ius idem esset, quod si delatus omnino non esset.

§ 4.- Quotiens tamen delator adesse iussus cessat
nec hoc fraude possessoris factum esse probabitur,
Divus Hadrianus rescripsit secundum possessorem
pronuntiari oportere, ita ut sententia comprehendatur
etiam delatores edicto id comprehendisse.

§ 5.- Divus Pius Caecilio Maximo rescripsit
Constitutionem patris sui, qua compelleretur delator
edere mandatorem ac, nisi edidisset, ut in vincula
deduceretur, eo pertinere, non ut delator poena
subduceretur, si mandatorem haberet, sed ut man-
dator quoque perinde atque si ipse detulisset
puniretur.

§ 6.- Imperator noster Severus Augustus constituit,
ne servi delatores dominorum audiantur, sed ut poena
coerceantur: Libertos quoque causae mandatores
contra patronos a Praesidibus provinciarum poenae
plectendos.

§ 7.- Complura sunt Rescripta principalia, quibus
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suppressed because it is thought that they will injure
his case. "But there is no question that the said
documents will not injure any other case than the one
in which their production is demanded."

§ 2.- In like manner, the Divine Brothers stated in a
Rescript, in answer to the petition of Cornelius
Rufus, that documents should be produced whenever
an inquiry is made with reference to the right to
receive property, or the right of ownership, or
anything of this kind, in a pecuniary case, but not in
one in which the death penalty is involved.

§ 3.- The Senate decreed that, if neither the
informer nor the possessor summoned by the three
edicts should appear, the sureties of the informer will
be liable; and he will be deprived of the right to bring
an accusation afterwards in a public case, and the
right of the possessor will remain the same as if he
had not been denounced.

§ 4.- Whenever an informer who has been ordered
to appear fails to do so, and this is not proved to have
been effected by the fraudulent conduct of the
possessor, the Divine Hadrian stated in a Rescript
that judgment should be rendered in favor of the
latter, in such a way that it shall be mentioned therein
that the informers are also included in the edict.

§ 5.- The Divine Pius stated in a Rescript addressed
to Caecilius Maximus that the Constitution of his
Father, by which an informer is required to give the
name of his principal, and if he does not do so, he
shall be placed in chains, does not cause the informer
to be released from punishment, if he has a principal,
but that the principal shall be punished, just as if he
alone had made the denunciation.

§ 6.- Our Emperor, Severus Augustus, decided that
slaves who denounced their masters should not be
heard, but should be punished; and also that
freedmen who instigated other persons against their
patrons should be punished by the Governors of
provinces.

§ 7.- Many Imperial Rescripts exist by which it is
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hubieren de perjudicar a la causa de aquél; pero por
otra parte tampoco se debe dudar, que no deben
perjudicar en otro negocio sino en aquel para el cual
fueron reclamadosy.

§ 2.- Asimismo respondieron por rescripto los
Divinos Hermanos al libelo de Cornelio Rufo, que se
han de presentar los instrumentos siempre y cuando
se cuestione sobre el derecho de adquirir, o sobre el
derecho de dominio, o sobre algiin negocio seme-
jante pecuniario, no si se tratara de causa capital.

§ 3.- Dispuso el Senado, que si ni el delator, ni el
poseedor comparecieron llamados por tres Edictos,
queden ciertamente obligados los fiadores del
delator, y se le prive del derecho de delatar después
causa publica; pero que el derecho del poseedor sea
el mismo, que seria, si en absoluto no hubiese sido
delatado.

§ 4.- Mas cuando el delator a quien se le mandd
deja de comparecer, y no se probare que esto sucedid
por fraude del poseedor, resolvid por rescripto el
Divino Adriano, que se debia fallar a favor del
poseedor, de suerte que se comprenda en la
sentencia, que también los delatores comprendieron
estoen el Edicto.

§ 5.- El Divino Pio respondi6é por rescripto a
Cecilio Maximo, que la Constitucion de su padre, por
virtud de la cual seria compelido el delator a pre-
sentar a su mandante, y, si no lo hubiese presentado,
seria puesto en prision, tiene por objeto no que el
delator se substraiga a la pena, si tuviese mandante,
sino que sea castigado también el mandante de igual
modo que si ¢l mismo hubiese delatado.

§ 6.- Constituydo nuestro Emperador Severo
Augusto, que no fueran oidos los esclavos delatores
de sus sefores, sino que fueran castigados con pena.
También los libertos, que fuesen mandantes en una
causa contra sus patronos, han de ser castigados con
pena por los Presidentes de las provincias.

§ 7.- Hay muchos rescriptos de los Principes en los
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cavetur non obesse errorem cuiquam, quod ignotus
furis sui ipse se detulerit. Sed extat eorundem
Principum Rescriptum, ex quo videtur posse defendi
ita demum non nocere cuiquam se detulisse, si ea
persona sit, quae ignorare propter rusticitatem vel
propter sexum femininum ius suum possit.

3.- IDEM,; libro 111, de iure Fisci.- Non intellegitur
fraudem legi fecisse, qui rogatus est palam restituere.
sed cum quidam testamento suo ita scripsisset: "vos
rogo, ut in eo, quod a vobis peti, fidem praestetis:
perque deum, ut faciatis, rogo" et quaereretur, an id
palam datum intellegeretur: Iulianus respondit non
quidem apparere, quid ab heredibus ex huiusmodi
verbis petitum est. Quaeri autem solere, quando
intellegatur quis in fraudem legis fidem suam
accommodare. Et fere eo iam decursum, ut fraus legi
fieri videatur, quotiens quis neque testamento neque
codicillis rogaretur, sed domestica cautione et
chirographo obligaret se ad praestandum ei qui
capere non potest: ideoque dici posse ex supra dictis
verbis non esse legi fraudem factam.

§ 1.- Si quis palam rogatus et tacite esset,
agitabatur, quid magis pracvaleret: utrum id ipsum
noceret, quod tacite rogatus esset, an prodesset, quod
palam petitum esset. Et Divus Hadrianus Rescripsit
in eo, quod cuiusque fidei palam commissum est, non
esse existimandum fidem suam in fraudem legis
accommodasse.

§ 2.- Quando autem fraus interposita videatur,
agendum est, id est utrum exitus spectari deberet an
consilium: forte si tunc, cum tacite fideicom-
mittebatur, non capiebat is, cui restitui iubebatur,
mortis vero tempore capere poterat, vel contra. Et
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provided that no one is injured by a mistake, when,
being ignorant of the law, he denounced himself. But
there is also a Rescript of the same Emperor extant,
by which it appears that it can be maintained that
anyone who informs against himself will only not be
injured in case he is such a person as can be ignorant
of the law merely because of his rusticity, or where
the person is a woman.

3.- THE SAME; On the Rights of the Treasury,
Book III.- A person is not understood to have
defrauded the law if he has publicly been asked to
make restitution. When, however, anyone inserts the
following into his will: "I charge you to faithfully
execute what I have requested you to do, and I
beseech you in the name of God to do so," the
question was asked whether this request was made
publicly. Julianus answered that, indeed, it did not
appear that anything was asked of the heirs by words
of this kind, but that it was usual to inquire when
anyone was understood to have pledged his honor for
the purpose of defrauding the law; and it had been
almost definitely settled that the law was considered
to have been defrauded whenever anyone was not
requested by will or by codicil, but by a private
promise, or by a note to bind himself to give
something to a person who was not entitled to receive
it; and therefore it could be said that no fraud was
committed against the law by the words above
mentioned.

§ 1.- If anyone should, both publicly and privately,
be charged to execute a trust, the question arises
which would prevail, and whether what he was asked
to do secretly, or what he was requested to do openly,
would prejudice him. The Divine Hadrian stated in a
Rescript that, where anything had been publicly
confided to the honor of anyone, it should not be
believed that he had made use of it in order to defraud
the law.

§ 2.- When fraud has been committed, let us see
whether the result or the design should be
considered; for instance, if, when the trust was tacitly
created, he who was ordered to receive it was not
capable of doing so, but at the time of his death was
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que se dispone que no le perjudique a cualquiera su
error, porque ignorando su derecho se haya él mismo
delatado. Pero hay otro rescripto de los mismos
Principes, segun el cual parece que se puede defender
que no le perjudica a cualquiera haberse delatado,
solamente si fuera persona tal, que pudiera ignorar su
derecho por su rusticidad, o por su sexo femenino.

3.- EL MISMO; Del Derecho del Fisco, libro I1I.-
No se entiende que defraudo la ley aquel a quien
publicamente se le rogd que restituyera. Pero
habiendo uno escrito asi en su testamento: «os ruego
que prestéis fidelidad a lo que os pedi, y os ruego por
Dios que lo hagais», y preguntandose si se entenderia
que esto fue dado publicamente, respondié Juliano,
que no aparecia ciertamente que es lo que con tales
palabras se les pidio a los herederos, pero que se solia
investigar cuando se entiende que uno presta su
fidelidad en fraude de la ley. Y de ordinario se ha
llegado ya a que se considere que se defrauda a la ley,
siempre que a uno no se le rogase ni en testamento ni
en codicilos, sino que en caucién doméstica y por
quirografo se obligase a entregar algo al que no
puede adquirirlo y por esto se puede decir, que en
virtud de las antes dichas palabras no se cometid
fraude contralaley.

§ 1.- Si a alguno se le hubiese rogado publica y
tacitamente, se discutia que es lo que mas bien pre-
valeceria, si le perjudicaria lamisma circunstancia de
habérsele rogado tacitamente, o si le aprovecharia
que publicamente se le hubiese pedido. Y resolvid
por rescripto el Divino Adriano, que, respecto a lo
que publicamente fue encomendado a la fidelidad de
cualquiera, no se ha de estimar que prestd su
fidelidad en fraude de la ley.

§ 2.- Mas se ha de ver cuando se considerara
cometido fraude, esto es, si se debera atender al
resultado, o a la intencién; por ejemplo, si cuando
tacitamente se encargaba por fideicomiso no tenia
capacidad para adquirir aquel para quien se mandaba
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placuit exitum esse spectandum.

§ 3.- Tacita autem fideicommissa frequenter sic
deteguntur, si proferatur chirographum, quo se cavis-
set cuius fides eligitur, quod ad eum ex bonis defuncti
pervenerit, restituturum. Sed et ex aliis probationibus
manifestissimis idem fit.

§ 4.- Quum ex causa taciti fideicommissi bona ad
fiscum pertinent, omnia, quae in testamento utiliter
data sunt, valent: etita Divus Pius rescripsit.

§ 5.- Divi Fratres rescripserunt in venditionibus
fiscalibus fidem et diligentiam a procuratore exigen-
dam et iusta pretia non ex praeterita emptione, sed ex
praesenti aestimatione constitui: sicut enim diligenti
cultura pretia praediorum ampliantur, ita, si
neglegentius habita sint, minui ea necesse est.

§ 6.- Quum quinquennium, in quo quis pro publico
conductore se obligavit, excessit, sequentis temporis
nomine non tenetur: idque principalibus rescriptis
exprimitur. Divus etiam Hadrianus in haec verba
rescripsit: Valde inhumanus mos est iste, quo
retinentur conductores vectigalium publicorum et
agrorum, si tantidem locari non possint. nam et
facilius invenientur conductores, si scierint fore ut, si
peracto lustro discedere voluerint, non teneantur".

§ 7.- Si posteriori creditori fiscus successerit, o

iure utitur, quo is usurus erat, cui successit.

§ 8.- Multa principalia sunt Rescripta, quibus
cavetur non aliter fiscum debitorum suorum debi-

DIGEST.- BOOK XLIX: TITLE XIV

qualified to take it, or vice versa. It has been decided
that the result should be considered.

§ 3.- Implied trusts are frequently disclosed as
follows: namely, where a document is produced by
which the person in whom confidence is reposed
binds himself to deliver whatever may come into his
hands from the estate of the deceased. This also takes
place when other evident proofs exist.

§ 4.- When, on account of an implied trust,
property is confiscated to the Treasury, everything
which is properly left by the will is valid. This the
Divine Pius stated in a Rescript.

§ 5.- The Divine Brothers stated in a Rescript that,
in sales in which the Treasury is interested, good faith
and diligence are exacted from the Agent of the
Treasury, and that the just price should be
determined, not from past sales, but from the present
estimation of the value of the property. For the value
ofland is increased by diligent cultivation, just as it is
necessarily diminished, ifitis carelessly tilled.

§ 6.- When the term of five years, for which a
person binds himself under a public lease, has
elapsed, he will not afterwards be liable; and this has
been decided by the Imperial Rescripts. For the
Divine Hadrian stated in a Rescript: "That is an
extremely inhumane custom by which the lessees of
public lands and farmers of the revenue are retained,
when the taxes cannot be farmed, or the lands leased
for the same price; for lessees could be more readily
secured if they knew that, should they desire to depart
after their terms had expired, they would not be
retained."

§ 7.- If the Treasury should succeed to a last
creditor, it will enjoy the same rights which he to
whom it succeeded would have enjoyed.

§ 8.- Many Imperial Rescripts exist, by which it is
provided that the Treasury can not sue those indebted
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restituir, pero podia adquirir al tiempo de la muerte, o
al contrario. Y se determino, que se debia atender al
resultado.

§ 3.- Pero frecuentemente se descubren fideico-
misos tacitos de este modo, si se presentase un
quirdgrafo en el que hubiese asegurado aquel cuya
fidelidad ha sido elegida, que restituira lo que a su
poder hubiere ido de los bienes del difunto. Pero lo
mismo se hace en virtud de otras evidentisimas
pruebas.

§ 4.- Cuando por causa de tacito fideicomiso per-
tenecen bienes al fisco, es valido todo lo que 1til-
mente fue dado en el testamento; y asi lo resolvio6 por
rescripto el Divino Pio.

§ 5.- Resolvieron por rescripto los Divinos
Hermanos, que en las ventas fiscales se ha de exigir
del procurador fidelidad y diligencia, y que se
establezcan justos precios no conforme a la venta
anterior, sino a la estimacion presente; porque asi
como con un diligente cultivo se aumentan los
precios de los predios, asi también si fueron tenidos
con mas negligencia es de necesidad que se dis-
minuyan.

§ 6.- Cuando transcurri6 el quinquenio por el cual
uno se obligd como arrendatario publico, no se esta
obligado por razén del tiempo que sigue; y esto se
expresa en Rescripto de los Principes. También el
Divino Adriano respondid por rescripto en estos
términos: «Es muy inhumana costumbre la de que
sean retenidos los arrendatarios de impuestos y de
campos publicos, si éstos no pudieran ser arrendados
en otro tanto; porque también se encontrardn mas
facilmente arrendatarios, si supieren que no estaran
obligados, si finido el lustro se quisieren separar.

§ 7.- Si el fisco hubiere sucedido a un acreedor
posterior, usa del derecho que usaria aquel a quien
sucedio.

§ 8.- Hay muchos rescriptos de los Principes, en
que se dispone que el fisco no demande a los deu-
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tores convenire, nisi principales debitores defecerint,
vel ex ratione fisci nomina facta liquido probentur,
vel ex contractu fiscali debitores conveniantur.

§ 9.- Divus Hadrianus Flavio Proculo rescripsit,
cum in libertatem proclamat qui ex bonis ad fiscum
pertinentibus esse dicitur, iudicium dari praesentibus
et agentibus etiam his, qui negotiis fisci solent
intervenire: et huiusmodi liberales causae, si non
interveniente fisci advocato decisae sint, in integrum
restituuntur.

§ 10.- Siin locis fiscalibus vel publicis religiosisve
aut in monumentis thensauri reperti fuerint, Divi
Fratres constituerunt, ut dimidia pars ex his fisco
vindicaretur. Item si in Caesaris possessione repertus
fuerit, dimidiam aeque partem fisco vindicari.

§ 11.- Deferre autem se nemo cogitur, quod
thensaurum invenerit, nisi ex eo thensauro pars fisco
debeatur. Qui autem, cum in loco fisci thensaurum
invenerit, partem ad fiscum pertinentem
suppresserit, totum cum altero tanto cogitur solvere.

4.- ULPIANUS; libro VI, ad Edictum.- In fisci
causis pacti cum delatoribus pro confessis habentur,
simodo pretium vel modicum dederunt.

5.- IDEM; libro XVI, ad Edictum.- Si curator
Caesaris rem aliquam vendiderit, quamvis duplum
vel triplum pro evictione promiserit, tamen fiscus
simplum praestabit.

§ 1.- Siab eo, cui ius distrahendi res fisci datum est,
fuerit distractum quid fisci, statim fit emptoris, pretio
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to its debtors, unless the principals fail to pay; or
where it is clearly proved that the notes had been
executed for the benefit of the Treasury; or that the
debtors are sued under a contract made with the latter.

§ 9.- When a slave who forms part of the property
of the Treasury demands his freedom, the Divine
Hadrian stated in a Rescript addressed to Flavius
Proculus that the case ought to be argued before those
who are accustomed to be present and act in matters
in which the Treasury is interested; and that if
questions of this kind relating to freedom have been
determined in the absence of the Advocate of the
Treasury, they shall be restored to their former
condition.

§ 10.- If a treasure should be found on land
belonging to the Treasury, or in public or religious
places, or in monuments, the Divine Brothers decide
that half of it can be claimed by the Treasury.
Likewise, if treasure should be found on property
belonging to the Emperor, half of it also can be
claimed by the Treasury.

§ 11.- No one is obliged to give notice that he has
found a treasure, unless the Treasury is entitled to a
part of it. He, however, who finds a treasure in a place
belonging to the Treasury, and appropriates that
portion to which the latter is entitled, is compelled to
surrender it all, and as much more.

4.-ULPIANUS; On the Edict, Book VI.- In cases in
which the Treasury is interested, those who make
agreements with the informers are considered as
having confessed, provided they have given them
any money, no matter how small an amount.

5.- THE SAME; On the Edict, Book XVI.- If the
curator of the Emperor should sell anything, even
though he may promise double or triple the amount in
case of eviction, the Treasury shall only be liable for
the original sum.

§ 1.- When anything belonging to the Treasury is
sold by one who has the right to dispose of such
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dores de sus deudores de otra suerte, sino si faltaren
los deudores principales, o cuando por la cuenta del
fisco se pruebe claramente que se constituyeron los
débitos, o cuando los deudores sean mandados en
virtud de contrato con el fisco.

§ 9.- El Divino Adriano respondid por rescripto a
Flavio Proculo, que cuando se proclama en libertad
uno que se dice que es de los bienes pertenecientes al
fisco, se pronuncia el juicio estando presentes y
litigando también los que suelen intervenir en los
negocios del fisco; y tales causas sobre la libertad, si
hubieran sido decididas no interviniendo el abogado
del fisco, son restituidas por entero.

§ 10.- Si en lugares pertenecientes al fisco, o
publicos, o religiosos, o en monumentos se hubieren
hallado tesoros, determinaron los Divinos Hermanos
que la mitad de ellos fuese reivindicada para el fisco;
asimismo, si hubiere sido hallado en una posesion del
César, es igualmente reivindicada la mitad para el
fisco.

§ 11.- Mas ninguno es obligado a delatarse porque
haya encontrado un tesoro, a no ser que de este tesoro
se le deba parte al fisco. Pero el que habiendo
encontrado un tesoro en un lugar del fisco hubiere
ocultado la parte perteneciente al fisco, es obligado a
entregarlo todo con otro tanto.

4.- ULPIANO; Comentarios al Edicto, libro VI.-
Los que en las causas del fisco pactaron con los
delatores se tienen por confesos, si es que dieron
precio aunque pequeno.

5.- EL MISMO; Comentarios al Edicto, libro
XVI.- Si el curador del César hubiere vendido alguna
cosa, aunque haya prometido por eviccion el duplo o
el triplo, el fisco, sin embargo, pagara el simple
importe.

§ 1.- Si por aquel a quien se le di6 derecho para
enajenar bienes del fisco se hubiere enajenado
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tamen soluto.

6.- IDEM; libro LXIII, ad Edictum.- Fiscus cum in
privati ius succedit, privati iure pro anterioribus suae
successionis temporibus utitur ceterum posteaquam
successit, habebit privilegium suum. Sed utrum
statim atque coepit ad eum pertinere nomen, an vero
posteaquam convenit debitorem, an posteaquam
relatum est inter nomina debitorum, quaeritur. Et
quidem usuras exinde petit fiscales, etsi breviores
debeantur, ex quo convenit certum debitorem et
confitentem. At in privilegio varie rescriptum est:
puto tamen exinde privilegio esse locum, ex quo inter
nomina debitorum relatum nomen est.

§ 1.- Quodcumque privilegii fisco competit, hoc
idem et Caesaris ratio et Augustae habere solet.

7.- IDEM,; libro LIV, ad Edictum.- Si fiscus alicui
status controversiam faciat, fisci advocatus adesse
debet quare si sine fisci advocato pronuntiatum sit,
Divus Marcus rescripsit nihil esse actum et ideo ex
integro cognosci oportere.

8.- MODESTINUS; libro V, Regularum.- Bono-
rum fisco vindicatorum actores venundari a pro-
curatoribus non possunt, et, si distrahantur, irritam
fieri venditionem rescriptum est.

9.- IDEM; libro XVII, Responsorum.- Lucius
Titius fecit heredes sororem suam ex dodrante,
uxorem Maeviam et socerum ex reliquis portionibus:
eius testamentum postumo nato ruptum est, qui
postumus brevi et ipse decessit, atque ita omnis
hereditas ad matrem postumi devoluta est. Soror
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property, it will immediately belong to the purchaser,
as soon as the price has been paid.

6.- THE SAME; On the Edict, Book LXIII.- When
the Treasury succeeds to the private rights of an
individual, it makes use of this right for the time
which preceded, its succession, but after it has
succeeded, it will be entitled to its own privilege. But
will a claim immediately begin to belong to it; or will
it only do so after an action has been brought against
the debtor; or will this be the case after the claim has
been entered upon its register? are questions which
may be asked. And, indeed, it demands the interest
due to the Treasury from that time, although lower
interest may have been due after it has sued the
debtor, and he has acknowledged the debt. The
Rescripts, however, do not agree with reference to
the privilege. Still, I think that there will be ground
for the privilege, when the claim has been recorded
with those of other debtors.

§ 1.- Any privileges to which the Treasury is
entitled are also ordinarily enjoyed by the Emperor
and the Empress.

7.- THE SAME; On the Edict, Book LIV.- If the
Treasury raises a controversy with reference to the
condition of anyone, the Advocate of the Treasury
should be present. Therefore, if a decision is rendered
without the presence of the Advocate of the Treasury,
the Divine Marcus stated in a Rescript that the
proceedings were void, and therefore it was
necessary to begin them over again.

8.- MODESTINUS; Rules, Book V.- The stewards
of property sold by the Treasury cannot themselves
be sold by the agents of the same, and if they should
be, itis stated in rescripts that the sale will be void.

9.- THE SAME; Opinions, Book XVII.- Lucius
Titius appointed his sister his heir to three-fourths of
his estate, and his wife, Maevia, and his father-in-
law, his heirs to the remainder. His will was
invalidated by the death of a posthumous child, who
himself died soon afterwards; and hence the entire
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alguna cosa del fisco, se hace inmediatamente del
comprador, pero habiendo pagado el precio.

6.- EL MISMO; Comentarios al Edicto, libro
LXIII.- El fisco, cuando sucede en el derecho de un
particular, usa del derecho del particular por lo
relativo a los tiempos anteriores a su sucesion; pero
después que sucedi6 tendra su propio privilegio. Mas
se pregunta, si inmediatamente que comenzd a
pertenecerle el crédito, o si después que demando al
deudor, o si después que aquél fue relacionado entre
los créditos de los deudores; y ciertamente pide los
intereses fiscales aunque se deban menores, desde
que demando a un deudor cierto y confeso. Mas en
cuanto al privilegio se resolvié diversamente por
rescripto; pero creo que tiene lugar el privilegio
desde que el crédito fue relacionado entre los
créditos de los deudores.

§ 1.- Cualquier privilegio que compete al fisco
suele tenerlo también la cuenta del César, y la de la
Augusta.

7.- ELMISMO; Comentarios al Edicto, libro LIV.-
Si el fisco le promoviera a alguno cuestion sobre su
estado, debe asistir el abogado del fisco; por lo cual,
si se hubiera fallado sin el abogado del fisco, resolvid
por rescripto el Divino Marco, que no se hizo nada; y
que por lo tanto se debia conocer de nuevo.

8.- MODESTINO; Reglas, libro V.- Los esclavos
administradores de bienes reivindicados para el fisco
no pueden ser vendidos por los procuradores; y si
fueran enajenados, se resolvid por rescripto que se
invalidabala venta.

9.- EL MISMO; Respuestas, libro XVII.- Lucio
Ticio hizo herederos de nueve dozavos a su hermana
y de las restantes porciones a su mujer Mevia y a su
suegro; habiendo nacido un péstumo quedé roto su
testamento; el cual postumo fallecié también a poco,
y de esta suerte toda la herencia fue pasada a la madre
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testatoris Maeviam veneficii in Lucium Titium
accusavit quum non optinuisset, provocavit; interea
decessit rea: nihilo minus tamen apostoli redditi sunt;
quaero, an putes extincta rea cognitionem
appellationis inducendam propter hereditatem
quaesitam. Modestinus respondit morte reae crimine
extincto persecutionem eorum, quae scelere
adquisita probari possunt, fisco competere posse.

10.- IDEM; libro singulari de Praescriptionibus.-
Non puto delinquere eum, qui in dubiis quaestio-
nibus contra fiscum facile responderit.

11.- IAVOLENUS; libro IX, Epistolarum.- Non
possunt ulla bona ad fiscum pertinere, nisi quae
creditoribus superfutura sunt: id enim bonorum
cuiusque esse intellegitur, quod aeri alieno superest.

12.- CALLISTRATUS; libro VI, de Cognitio-
nibus.- In metallum damnatis libertas adimitur, cum
etiam verberibus servilibus coercentur. Sane per
huiusmodi personam fisco nihil adquiri Divus pius
rescripsit; et ideo quod legatum erat ei, qui postea in
metallum damnatus erat, ad fiscum non pertinere
rescripsit magisque ait poenae eos quam fisci servos
esse.

13.- PAULUS; libro VII, ad legem Iuliam et
Papiam.- Edicto Divi Traiani, quod proposui,
significatur, ut, si quis, antequam causa eius ad
aerarium deferatur, professus esset eam rem quam
possideret capere sibi non licere, ex ea partem fisco
inferret, partem ipse retineret.

§ 1.- Idem postea Edicto significavit, ut,
quaccumque professa esset vel palam vel tacite
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acquired by the mother of the said posthumous child.
The sister of the testator accused Maevia of having
poisoned Lucius Titius. Having failed to prove this,
she appealed, and in the meantime, the defendant
died, but nevertheless, notices were issued. I ask
whether you think that the defendant having died, the
appeal could be heard on account of the estate which
was acquired. Modestinus answered that, although
the accusation was annulled by the death of the
defendant, still the Treasury had a right to recover the
property, if it could be proved that it had been
acquired by crime.

10.- THE SAME; Prescriptions.-1do not think that
he violates his duty who, in questions which are
doubtful, readily answers against the Treasury.

11.- JAVOLENUS; Epistles, Book IX.- No
property can be claimed by the Treasury, except that
which remains after the creditors have been satisfied;
for that only is considered to belong to anyone which
remains after the indebtedness has been paid.

12.- CALLISTRATUS; On Judicial Inquiries,
Book VI.- Persons condemned to the mines are
deprived of their freedom, as they are punished with
the blows of a slave. The Divine Pius stated in a
Rescript that nothing is acquired by the Treasury
through persons of this kind; and therefore he
decided that anything which was bequeathed to a
man who was afterwards condemned to the mines
would not belong to the Treasury, for he says that
such persons are rather penal slaves than slaves of the
Treasury.

13.- PAULUS; On the Lex Julia et Papia, Book
VII.- By the Edict of the Divine Trajan, which I have
cited, it is decided that if anyone, before information
of his case was given to the Treasury, should declare
that he had no right to retain the property in his
possession, he could surrender half of it to the
Treasury, and retain the other half for himself.

§ 1.- The same Emperor afterwards determined by
an Edict that where any woman stated, either publicly
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del péstumo; la hermana del testador acus6 a Mevia
de haber envenenado a Lucio Ticio no habiendo
vencido apeld; entre tanto fallecio la reo, pero no
obstante se dieron las dimisorias; pregunto, si crees
que fallecida la reo se ha de dar por terminado el
conocimiento de la apelacion por haber sido
adquirida la herencia. Modestino respondio, que,
extinguido el delito por la muerte de la reo podia
competerle al fisco la persecucion de lo que se puede
probar que fue adquirido por el delito.

10.- EL MISMO; De las Prescripciones, libro
unico.- No creo que delinque el que en cuestiones
dudosas hubiere respondido con facilidad contra el
fisco.

11.- JAVOLENO; Epistolas, libro IX.- No pueden
pertenecerle al fisco ningunos bienes, sino los que les
han de sobrar a los acreedores; porque se entiende
que son bienes de alguno lo que sobra de las deudas.

12.- CALISTRATO; De las Jurisdicciones, libro
VI.- A los condenados a las minas se les quita la
libertad, siendo también castigados con los azotes
que los esclavos. Mas el Divino Pio respondi6 por
rescripto, que por medio de tales personas no se
adquiria nada para el fisco; y por lo tanto, lo que se le
habia legado al que después habia sido condenado a
las minas, respondid por rescripto que no le perte-
neciaal fisco, y dice que mas bien eran ellos esclavos
de lapena, que del fisco.

13.- PAULO; Comentarios a la ley Julia y Papia,
libro VIL- En un Edicto del Divino Trajano, que
publiqué, se expresa, que si alguno, antes que su
causa fuese delatada al Erario, hubiese manifestado
que no le era licito adquirir la cosa que poseia,
entregara parte de ella al fisco, y ¢l retendra la otra
parte.

§ L.- El mismo declar6 después en un Edicto, que
cualquiera mujer que hubiese declarado que se le
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relictum sibi quod capere non posset et probasset iam
id ad fiscum pertinere; etiamsi id non possideret, ex
eo, quod redactum esset a Praefectis aerario, partem
dimidiam ferat.

§ 2.- Nihil autem interest, quae causa impediat ius
capiendi.

§ 3.- Id autem deferri debet, quod latet, non id quod
fisciest.

§ 4.- Ad heredes eius, qui se detulerat, non vide-
batur praemium transire: sed Divus Hadrianus Res-
cripsit, ut, licet ante decessisset is qui se detulerat,
antequam id quod detulerat fisco addiceretur, heredi
eius praemium daretur.

§ 5.- Extat eiusdem Hadriani Epistula, ut, si is qui
se deferre poterat morte praeventus fuerit, heres eius,
si detulerit, praemium consequatur: si tamen, inquit,
liquebit defunctum eius animi fuisse, ut se vellet
deferre; si vero idcirco dissimulaverit, dum rem
occultari sperat, heredem eius ultra vulgare
praemium nihil consecuturum.

§ 6.- Item Divi Fratres rescripserunt heredes
eorum, quibus tacitum fideicommissum relictum est,
ita demum ex beneficio Traiani deferre se posse, si is,
cui datum fuerat, morte praeventus esset et ideo per
angustias temporis deferre se non potuerit.

§ 7.- Quum ante apertum testamentum tacitum
fideicommissum nuntiatum esset ab his, qui fidem
tacitam susceperunt, deinde post apertas a
fideicommissario delatum esset, Divus Antoninus
recipi professionem eius iussit: neque enim dignam
esse praemio tam praecipitem festinationem prioris,
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or privately, that a legacy had been bequeathed to her
which she had no right to receive, and proved that it
belonged to the Treasury, even if she did not have
possession of the property, she would be entitled to
half of what could be recovered by the Prefect of the
Treasury.

§ 2.- It makes no difference what the reason was
which interfered with the right of receiving the
legacy.

§ 3.- Property which is concealed should be
denounced, and not that which is in possession of the
Treasury.

§ 4.- The reward of a person who has denounced
himself is not considered to pass to his heirs; but the
Divine Hadrian stated in a Rescript that even if he
who denounced himself should die before the
property of which he gave notice was seized by the
Treasury, the reward should be given to his heir.

§ 5.- A letter of the same Hadrian is extant which
says that if he who could have denounced himself
was prevented from doing so by death, and his heir
gives the information, he will obtain the reward;
provided that it is clear that the deceased had the
intention of denouncing himself, but if he
dissimulated because he expected to conceal the
property, his heir will be entitled to nothing but the
ordinary reward.

§ 6.- The Divine Brothers also stated in a Rescript
that the heirs of those to whom an implied trust had
been left could denounce themselves by the privilege
of Trajan, if he to whom it had been granted was
surprised by death, and was not able to denounce
himself for want of time.

§ 7.- When an implied trust was denounced before
a will was opened by those who had undertaken to
execute it, and then, after the will had been opened, it
was again denounced by the beneficiary of the trust,
the Divine Antoninus ordered the statement of the
latter to be received, on the ground that the exceeding
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dejo publica o ticitamente cosa que no podia
adquirir, y que hubiese probado ya que aquélla per-
tenecia al fisco, tome, aunque ella no lo posea, la
mitad de lo que hubiese sido recogido para el Erario
por los Prefectos.

§ 2.- Mas nada importa cual sea la causa que
impida el derecho de adquirir.

§ 3.- Pero se debe delatar lo que esta oculto, no lo
que es del fisco.

§ 4.- No se consideraba que el premio pasaba a los
herederos del que se habia delatado; pero el Divino
Adriano resolvio por rescripto, que aunque el que se
habia delatado hubiese fallecido antes que fuese
adjudicado al fisco lo que habia delatado, le diese el
premio a su heredero.

§ 5.- Hay una Epistola del mismo Adriano, para
que, si el que se podia denunciar hubiere sido
sorprendido por la muerte, consiga el premio su
heredero, si se hubiere delatado; pero esto, dice, si
apareciere que el difunto tuvo la intencioén de querer
delatarse; pero si lo hubiere disimulado, esperando
ocultar la cosa, su heredero no conseguira mas sobre
el premio ordinario.

§ 6.- También resolvieron por rescripto los Divinos
Hermanos, que los herederos de aquellos a quienes se
les dejo un fideicomiso técito, podian delatarse en
virtud del beneficio de Trajano, solamente si hubiese
sido sorprendido por la muerte aquel a quien habia
sido dado, y por ello no hubiere podido por lo
angustioso del tiempo delatarse.

§ 7.- Cuando antes de abierto un testamento
hubiese sido denunciado un fideicomiso tacito por
los que aceptaron el tacito encargo, y después de
abierto hubiese sido delatado por el fideicomiso,
dispuso el Divino Antonino que se admitiese la
declaracion de éste; porque no es digno de premio tan
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et cum quis se nuntiet non capere, potius confiteri de
suo iure quam aliud deferre videtur.

§ 8.- Ad eos beneficium Traiani pertinet, qui ex
defuncti voluntate relictum sibi capere non possunt.
Ergo nec illud, quod servo meo relictum est, deferre
potero.

§ 9.- Eos, qui quasi indigni repelluntur, sum-
movendos esse ab eiusmodi praemio: id est eos, qui
de inofficioso egerunt vel falsum dixerunt testa-
mentum, qui usque ad finem litis obpugnaverunt
testamentum.

§ 10.- Ei, qui per errorem se detulit, cum capere
solidum posset, non nocere hoc divus hadrianus et
Divus Pius et Fratres rescripserunt.

14.- GALUS; libro XI, ad legem Iuliam et Papiam.-
Dicitur, ex asse hereditates ex Silaniano quum fiscus
vindicasset, ut nec libertates nec legata tueatur. quod
aperte nullam habet rationem, cum ex quibuslibet
aliis causis fisco vindicatis hereditatibus et libertates
etlegata maneant.

15.-TUNIUS MAURICIANUS; libro 111, ad legem
Iuliam et Papiam.- Senatus censuit, si delator
abolitionem petat, quod errasse se dicat, ut idem
iudex cognoscat, an iusta causa abolitionis sit. Et si
errasse videbitur, det imprudentiae veniam, si autem
calumniae, hoc ipsum iudicet eaque causa accusatori
perinde cedat, ac si causam egisset et prodidisset.
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haste of the first informers was unworthy of reward,
and as the beneficiary declared that he could not
receive it, he appeared rather to make a disclosure
with reference to his own right than to denounce
another.

§ 8.- The privilege of Trajan has reference to those
who cannot take what is left to them by the will of the
deceased. Therefore I cannot denounce what has
been left to me by my slave.

§ 9.- Those who are rejected as unworthy should be
barred from claiming a reward of this kind; for
instance, those who have proceeded against a will on
the ground of its being inofficious, or have alleged
that a will is forged, and have attacked its validity
until the case was terminated.

§ 10.- The Divine Hadrian and the Divine Pius
stated in Rescripts that anyone who denounced
himself by mistake, when he was entitled to receive
the entire amount bequeathed to him, was not
prejudiced by doing so.

14.- GAIUS; On the Lex Julia et Papia, Book XI.- 1t
is said that when, under the terms of the Silanian
Decree of the Senate, the Treasury claims the entire
estate, neither grants of freedom nor legacies are
protected; which is plainly contrary to reason, when,
in all other cases where estates are claimed by the
Treasury, the rights to grants of freedom and legacies
continue to exist unimpaired.

15.- JUNIUS MURICIANUS; On the Lex Julia et
Papia, Book III.- The Senate decreed that when an
informer asks that his denunciation be withdrawn,
because he alleges that he was mistaken, the judge
must investigate, and ascertain whether there is any
good reason for the withdrawal of the notice, and if
the informer appears to have been mistaken, he
should pardon his imprudence; but if he has been
guilty of malice, he must so decide, and the condition
of the accuser will be the same as if he had made the
denunciation, and then been guilty of treachery.
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precipitado apresuramiento del primero; y cuando
uno se denuncia incapaz de adquirir, mas bien parece
que confiesa respecto a su derecho, que no que
denuncia otra cosa.

§ 8.- El beneficio de Trajano se refiere a los que no
pueden adquirir lo que se les dejo por voluntad del
difunto; luego tampoco podré denunciar lo que fue
dejado aun esclavo mio.

§9.- Los que son rechazados como indignos han de
ser excluidos de este premio, esto es, los que ejer-
citaron la accidn de inoficioso, o acusaron de falso el
testamento, que hasta el fin del litigio impugnaron el
testamento.

§ 10.- El Divino Adriano, y el Divino Pio, y los
Hermanos resolvieron por rescripto, que al que por
error se delatd, pudiendo adquirir la totalidad, esto no
le perjudicaba.

14.- GAYO; Comentarios a la ley Julia y Papia,
libro XI.- Se dice, que cuando el fisco hubiese
reivindicado en virtud del Senadoconsulto Silaniano
herencias en su totalidad, no ampara ni las
manumisiones ni los legados; lo que claramente no
tiene razén alguna, porque, reivindicadas para el
fisco las herencias por virtud de otras causas
cualesquiera, subsisten las manumisiones y los
legados.

15.- JUNIO MAURICIANO; Comentarios a la ley
Julia y Papia, libro I11.- Decret6 el Senado, que si el
delator pidiera la abolicion, porque dijera que €l erro,
conozca el mismo juez sobre si hay justa causa para
la abolicion. Y si pareciere que errd, conceda perdon
a la imprudencia, pero si fuese por calumnia, juzgue
sobre esto mismo, y vaya esta causa a riesgo del
acusador lo mismo que si éste hubiese sostenido la
causay delatado.
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§ 1.- Si quis delatorem subiecerit, tantum in
aerarium deferat, quantum praemii nomine delator
consecuturus fuisset, si vincisset.

§ 2.- Divus Hadrianus rescripsit eandem poenam
delatorem ferre debere, si citatus ad Edictum non
responderit, qua teneretur, si causam non probasset.

§ 3.- Senatus Hadriani temporibus censuit, cum
quis se ad aerarium detulerit, quod capere non
potuerit, ut totum in aerarium colligatur et ex eo pars
dimidia sibi secundum beneficium Divi Traiani
restituatur.

§ 4.- Quod si tribus Edictis a Praefecto aerario
adesse delator iussus venire noluerit, secundum
possessorem sit pronuntiandum: sed ab eo, qui ita
adesse iussus respondente possessore non adfuerit,
tantum exigendum, quantum apud aerarium ex ea
causa quam detulerit remaneret, si professionem eam
implesset.

§ 5.- Senatus censuit, ut perinde rationes ad
aerarium deferat is, a quo tota hereditas fisco evicta
est vel universa legata, atque is deferre deberet, a quo
pars hereditatis vel legati evicta sit.

§ 6.- Si quis arguetur falsas rationes detulisse, de eo
Praefectus aerarii cognoscat, quantam fraudem
invenerit, ut tantam pecuniam in aerario iubeat
inferri.

16.- ULPIANUS; libro XVIII, ad legem Iuliam et
Papiam.- Ait Divus Traianus: quicumque professus
fuerit. Quicumque accipere debemus tam masculum
quam feminam: nam feminis quoque, quamvis
delationibus prohibentur, tamen ex beneficio Traiani
deferre se permissum est. Nec non illud aeque non
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§ 1.- Where anyone suborns an informer, he must
pay as much into the Treasury as the informer would
have obtained, by way of reward, if he had proved his
allegations.

§ 2.- The Divine Hadrian stated in a Rescript that
the informer should suffer the same penalty, if, after
having been cited, he does not answer the Edict, as he
would have been liable to if he had not proved his
case.

§ 3.- The Senate, in the time of Hadrian, decreed
that when anyone denounced himself'to the Treasury,
for the reason that he could not receive a bequest, the
entire property should be surrendered to the Treasury,
and half of it should be given to the informer, in
accordance with the privilege of the Divine Trajan.

§ 4.- When an informer is ordered by three Edicts,
issued by the Prefect of the Treasury, to be present,
and is unwilling to appear, judgment shall be
rendered in favor of the possessor, but there shall be
collected from him who was ordered to be present
and did not do so (the possessor having appeared to
answer), as much as would have been paid into the
Treasury in the matter in which he gave information,
ifhe had proved his allegations.

§ 5.- The Senate decreed that he who is evicted of
an entire estate, or of all legacies, by the Treasury,
must deliver to it all his accounts, just as he is obliged
to do who has been evicted of a part of an estate, or a
legacy.

§ 6.- Where anyone is proved to have rendered
false accounts, the Prefect of the Treasury shall make
an investigation, and shall order to be paid into the
Treasury a sum of money equal to that which he finds
to have been acquired by fraud.

16.- ULPIANUS; On the Lex Julia et Papia, Book
XVIIIL- The Divine Trajan says, "Whoever shall have
stated." We must understand "whoever" to mean
either a man or a woman, for although women are
forbidden to act as informers, still they are permitted
to denounce themselves by the privilege of Trajan.
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§ 1.- Si alguno hubiere puesto a otro como delator,
pague al erario tanto cuanto a titulo de premio
hubiese de haber conseguido el delator, si hubiese
vencido.

§ 2.- Resolvid por rescripto el Divino Adriano, que
el delator, si citado no hubiere respondido al Edicto,
debe sufrir la misma pena a que estaria sujeto, si no
hubiese probado la causa.

§ 3.- Decreto el Senado en tiempos de Adriano, que
cuando alguno se hubiere denunciado al erario
porque no pudiere adquirir, sea todo aplicado al
erario, y a ¢l se le entregue de aquello la mitad
conforme al beneficio del Divino Trajano.

§ 4.- Pero si el delator a quien por tres Edictos del
Prefecto del erario se le mand6 que compareciera no
hubiere querido comparecer, se ha de fallar a favor
del poseedor; pero del que, habiéndosele asi man-
dado que compareciera no se hubiere presentado al
responder el poseedor, se ha de exigir tanto cuanto en
poder del erario quedaria por la causa que hubiere
delatado, si hubiese probado su declaracion.

§ 5.- Decretd el Senado, que aquel de quien se hizo
eviccion de toda la herencia para el fisco, o de todos
los legados, dé cuentas al erario lo mismo que
deberia darlas aquel de quien se hubiera hecho
eviccion de parte de la herencia o de un legado.

§ 6.- Si alguno fuere acusado de haber presentado
falsas cuentas, conozca de ello el Prefecto del erario,
para que mande que por cuanto fraude hubiere
hallado se le pague al erario otra tanta cantidad.

16.- ULPIANO; Comentarios a la ley Julia y
Papia, libro XVIII.- Dice el Divino Trajano:
«cualquiera que hubiere declarado». «Cualquiera,
debemos entenderlo tanto varon como hembra;
porque también a las mujeres, aunque les estan
prohibidas las delaciones, se les permitid, sin
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intererit, cuius aetatis sit is qui se defert, utrum iustae
an pupillaris: nam pupillis etiam permittitur deferre
se, ex quibus non capiunt.

17.- MODESTINUS; libro 1I, de Poenis.- In sum-
ma sciendum est omnium fiscalium poenarum peti-
tionem creditoribus postponi.

18.- MARCIANUS; libro singulari de Delatori-
bus.- Deferre non possunt mulieres propter sexus
infirmitatem, et ita sacris Constitutionibus cautum
est.

§ 1.-Item clarissimi viri deferre non possunt.

§ 2.- Item damnati deferre non possunt, ut Divi
Fratres de eo rescripserunt, qui fustibus caesus in
opus publicum erat datus.

§ 3.- Item Constitutionibus Principum prohibentur
deferre illi, qui in metallum dati sunt. Hoc ideo, ne
desperati ad delationem facile possint sine causa
confugere.

§ 4.- Sed eas causas, quas ante damnationem
coeperunt deferre, posse eos etiam post damna-
tionem exequi rescriptum est.

§ 5.- Veterani quoque sacris Constitutionibus
delatores esse prohibentur propter honorem utique et
merita militiae.

§ 6.- Item milites propter honorem stipendiorum

quae merent deferre prohibentur.

§ 7.- Sed communem causam sibi cum fisco quivis
deferre potest, hoc est vindicare, nec per hoc famosus
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Likewise, it does not make any difference what the
age of the informer may be, whether he is of lawful
age, or a minor, for minors are permitted to denounce
themselves in cases where they are not entitled to
receive property.

17.- MODESTINUS; On Punishments, Book II.-
Women are not permitted to act as informers on
account of the weakness of their sex, and this has
been provided in the Sacred Constitutions.

18.- MARCIANUS; Of the Informers, unique
book. - They cannot expose the women because of the
weakness of its sex; and thus it was arranged in the
sacred Constitutions,

§ L.- In like manner, illustrious men cannot act as
informers.

§ 2.- Also, persons who have been convicted
cannot act as informers, as was stated by the Divine
Brothers in a Rescript with reference to a person who
had been beaten with rods, and then sentenced to the ,
public works.

§ 3.- Again, those who have been condemned to the
mines are forbidden to act as informers by the
Imperial Constitutions, for the reason that, being
desperate, they may readily have recourse to
denunciation without cause.

§ 4.- It has, however, been stated in Rescripts that
where good reasons existed for giving information
before their conviction, they could give it after this
had taken place.

§ 5.- Veterans are also prohibited by the Sacred
Constitutions from acting as informers, on account of
the honor and the merits of the military profession.

§ 6.- In like manner, soldiers are forbidden to act as
informers on account of the honor of the military
service.

§ 7.- Anyone, however, can give information with
reference to a case in which he is interested with, the
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embargo, delatarse por el beneficio de Trajano, Y
tampoco igualmente importara de qué edad sea el
que se delata, si legitima o pupilar; porque también a
los pupilos se les permite delatarse por las cosas que
no pueden adquirir.

17.- MODESTINO; De las Penas, libro II.- En
suma, se ha de saber, que la peticion de todas las
penas fiscales es pospuesta a los acreedores.

18.- MARCIANO; De los Delatores, libro unico.-
No pueden delatar las mujeres por razén de la
debilidad de su sexo; y asi se dispuso en las sacras
Constituciones,

§ 1.- Tampoco pueden delatar los varones muy
esclarecidos.

§ 2.- Tampoco pueden delatar los condenados,
como resolvieron por rescripto los Divinos
Hermanos respecto del que fustigado habia sido
condenado a las obras publicas.

§ 3.- Asimismo, en las Constituciones de los
Principes se prohibe que delaten los que fueron con-
denados alas minas; y esto, para que desesperados no
se puedan lanzar facilmente a delacion sin causa.

§ 4.- Pero se resolvid por rescripto, que aun
después de la condenacion podian ellos proseguir las
causas que antes de la condenacion comenzaron a
delatar.

§ 5.- También se prohibe en las sacras
Constituciones que los veteranos sean delatores, por
razon ciertamente de honor y méritos de lamilicia.

§ 6.- También se les prohibe a los militares que

delaten por razén de los estipendios que obtienen.

§ 7.- Mas cualquiera puede delatar, esto es,
vindicar, una causa comun a ¢l con el fisco; y no es
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est, licet in causa sua non optinuerit.

§ 8.- Item eos, qui tutores vel curatores fuerunt,
non oportere deferre causas pupillorum vel
adulescentium suorum Divi Severus et Antoninus
rescripserunt. Quod consequens est observari et in
€0, qui quasi procurator negotia gessit: et ita idem
Principes rescripserunt. Idem decreverunt nulla
Constitutione prohibitum esse procuratorem
interrogari, sed accusare eum, cuius negotia gessit.
Et tutorem, qui aut detulit aut mandavit, severissime
puniendum rescripserunt.

§ 9.- Sed ne quidem is, qui aliquam vendidit rem,
candem deferre debet vel per se vel per subiectam
personam, ne alioquin poenam patiatur dignam suae
personae, ut et constitutum esse refertur.

§ 10.- Papinianus tam libro sexto quam undecimo
Responsorum scribit ita demum publicam auferri
pecuniam ei, qui, cum erat creditor, in solutum
pecuniam accepit, si aut sciebat, cum accipiebat,
publicum quoque esse debitorem, aut postea
cognovit, antequam consumeret pecuniam. Sed
placet omnimodo ei pecuniam auferendam esse,
etiamsi ignoravit, cum consumeret: et postea quidam
Principes directam actionem competere ablata
pecunia rescripserunt, ut et Marcellus libro septimo
Digestorum scribit.

19.- PAPINIANUS; libro X, Responsorum.-
Denique non esse praestandas usuras, cum pecunia
revocatur, convenit, quoniam res, non persona con-
venitur.

20.- IDEM,; libro XI, Responsorum.- Sed revocata
pecunia in fideiussorem liberatum utilis actio da-
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Treasury; that is to say, he can make a claim, nor will
he become infamous on this account even though he
may not succeed.

§ 8.- Again, it was stated by the Divine Severus and
Antoninus in Rescripts that those who have been
guardians or curators could not act as informers in
favor of their wards or their minors. The same rule
should be observed with reference to one who
transacts business as an agent; and this was also
stated by the same Emperors in Rescripts. They also
decreed that the interrogation of an agent was not
prohibited by any constitution, but that he could not
accuse the person whose business he transacted; and
they published in a Rescript that a guardian, who
either acted as informer, or caused this to be done,
should be severely punished.

§ 9.- But not only he who sold property should not,
either himself, or through another who has been
substituted, furnish information concerning it, lest
otherwise he may be liable to a personal penalty, as it
is stated has been decided.

§ 10.- Papinianus, in the Sixth and Eleventh Books
of his Opin ions, says finally that public money shall
be taken from anyone who is a creditor, and who as
such, received it in payment of a debt, if he either
knew at the time when he received it that his debtor
also owed the Treasury, or if he learned this
afterwards, before he had used the money. It is,
however, settled that, by all means, he should be
deprived of the money, even if he was ignorant of the
facts at the time that he used it. And the Emperors
afterwards stated in a Rescript that he would be
entitled to a direct action after the money had been
taken from him, as Marcellus also says in the Seventh
Book of the Digest.

19.- PAPINIANUS; Opinions, Book X.- Finally,
when the money is recovered, it is established that
interest should not be paid, as the property and not the
person is involved.

20.- THE SAME; Opinions, Book XI.- The money
having been recovered, an equitable action will be
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por esto infame, aunque en su propia causa no
hubiere vencido.

§ 8.- Asimismo resolvieron por rescripto los
Divinos Severo y Antonino, que los que fueron tu-
tores o curadores no debian delatar por causa de sus
pupilos o adolescentes. Lo que es consiguiente que se
observe también respecto al que como procurador
fue gestor de negocios; y asi lo resolvieron por
rescripto los mismos Principes. Los mismos decre-
taron, que por ninguna Constitucion se prohibi6 que
fuese interrogado un procurador; pero resolvieron
por rescripto, que se debia castigar severisimamente
al que acuse a aquél de cuyos negocios fue gestor, y al
tutor que delato, o que lo mando.

§ 9.- Pero ciertamente tampoco el que vendio al-
guna cosa, debe denunciarla por si, o por interpuesta
persona, a fin de que de otra suerte no sufra la pena
digna de su persona; como se dice que también se
determind.

§ 10.- Escribe Papiniano asi en el libro sexto como
en el décimo de sus Respuestas, que al que siendo
acreedor recibid dinero en pago se le quita el dinero
debido al erario, solamente si o sabia cuando lo
recibia, que también el deudor lo era del fisco, o si lo
supo después, antes de consumir el dinero. Mas esta
determinado que de todos modos se le ha de quitar el
dinero, aun si lo ignoré al consumirlo; y algunos
Principes resolvieron por rescripto, que quitado el
dinero compete después la accion directa, segun
escribe también Marcelo en el libro séptimo del
Digesto.

19.- PAPINIANO; Respuestas, libro X.- Final-
mente, conviene que no se hayan de pagar intereses
cuando es reclamado el dinero, porque es demandada
la cosano lapersona;

20.- EL MISMO; Respuestas, libro XI.- pero
reclamado el dinero se dara la accidn 1til contra el
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bitur.

21.- PAULUS,; libro III, Quaestionum.- Titius, qui
mihi sub pignoribus pecuniam debebat, cum esset
fisci debitor, solvit mihi quae debebat: postea fiscus
iure suo usus abstulit mihi pecuniam. Quaerebatur,
an liberata essent pignora. Marcellus recte
existimabat, si id quod mihi solutum est fiscus
abstulit, non competere pignorum liberationem.
neque differentiam admittendam esse existimo
interesse putantium, id ipsum quod solutum est an
tantundem repetatur.

22.- MARCIANUS; libro singulari de Delatori-
bus.- Res, quae in controversia sunt, non debent a
procuratore Caesaris distrahi, sed differenda est
eorum venditio, ut Divus quoque Severus et
Antoninus rescripserunt, et defuncto maiestatis reo,
parato herede purgare innocentiam mortui,
distractionem bonorum suspendi iusserunt. Et gene-
raliter prohibuerunt rem distrahi a procuratore, quae
esset in controversia.

§ 1.- Res autem nexas pignori distrahere procu-
ratores possunt. Sed si ante alii res obligatae sunt iure
pignoris, non debet procurator ius creditorum
lacdere. Sed si quidem superfluum est in re, per-
mittitur procuratori vendere ea lege, ut imprimis
creditoribus praecedentibus satisfiat et si quid
superfluum est, fisco inferatur, aut, si acceperit totum
fiscus, solvat ipse: vel simpliciter si vendidit
procurator, iubebit pecuniam, quam deberi creditori
privato fuerit probatum, exsolvi ei et ita Divus
Severus et Antoninus rescripserunt.

§ 2.- Lites donatas se non suscipere Divus Pius

DIGEST.- BOOK XLIX: TITLE XIV

granted against the surety who was released.

21.- PAULUS; Questions, Book III-Titius, who
owed me money, the payment of which was secured
by pledges, and who was, at the same time, a debtor
of the Treasury, paid me what he owed me, and the
Treasury afterwards, taking advantage of its right,
deprived me of the money. The question arose
whether the pledges should be released. Marcellus
very properly thinks that if the Treasury deprived me
of what I had been paid, the release of the pledges
would not take place. I do not think that the
distinction of those who hold that it makes a
difference whether the identical money paid, or a
sum equal to it was recovered, should be admitted.

22.- MARCIANUS; On Informers.- Property
which is in dispute should not be sold by the Manager
of the Imperial Revenues, but its sale should be
postponed; as the Divine Severus and Antoninus
stated in a Rescript. And if a person accused of high
treason should die, and his heir is ready to prove the
innocence of the deceased, they ordered the sale of
the property to be suspended; and, in general they
forbade property which is in litigation to be sold by
the Manager of the Imperial Revenues.

§ 1.- Managers of the Imperial Revenues can,
however, sell property which has been pledged. If,
however, it has been encumbered to another by the
right of pledge, the Manager of the Imperial
Revenues should not injure the rights of creditors;
butifany of the property remains, the Manager of the
Imperial Revenues is permitted to dispose of it under
the condition of first satisfying the preferred
creditors, and if there is any excess remaining, it will
be paid into the Treasury; or if the Treasury receives
the entire price, he himself must make payment; or if
the Manager of the Imperial Revenues has merely
sold the property, he shall order the money proved to
be due to any private creditor to be paid to him. This
the Divine Severus and Antoninus stated in a
Rescript.

§ 2.- The Divine Pius stated in a Rescript that he
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fiador que quedo libre.

21.- PAULO; Cuestiones, libro III.- Ticio, que,
siendo deudor del fisco, me debia dinero bajo
prendas, me pago lo que me debia; después el fisco,
usando de su derecho, me quitd el dinero; se
preguntaba, si habrian quedado libres las prendas.
Marcelo estimaba con razon, que, si el fisco me quitd
lo que se me pagd, no competia la liberacion de las
prendas; y no opino que se haya de admitir la
diferencia de los que creen que se repetird lo mismo
que se pago, u otro tanto.

22.- MARCELO; De los Delatores, libro unico.-
Los bienes que estan en controversia no deben ser
enajenados por el procurador del César, sino que ha
de ser diferida su venta, como resolvieron por
rescripto también el Divino Severo y Antonino. Y
habiendo fallecido un reo de lesa majestad, y estando
dispuesto el heredero a purgar la inocencia del
difunto, mandaron que se suspendiera la enajenacion
de los bienes. Y en general prohibieron que por el
procurador fuera enajenada cosa, que estuviese en
controversia.

§ 1.- Mas los procuradores pueden enajenar las
cosas obligadas en prenda. Pero si las cosas fueron
obligadas antes a otro con derecho de prenda, no
debe lesionar el procurador el derecho de los acre-
edores. Mas si ciertamente hubiera sobrante en
aquella cosa, se le permite al procurador venderla
con la condicion de que ante todo satisfaga a los
acreedores anteriores, y si queda algin sobrante sea
aplicado al fisco, o si el fisco lo hubiere recibido
todo, pague ¢l mismo; o simplemente, si el pro-
curador vendid, mandara que se le pague el dinero
que se hubiere probado que se le debe al acreedor
privado; y asi lo resolvieron por rescripto el Divino
Severo y Antonino.

§ 2.- El Divino Pio resolvio por rescripto, que él no
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rescripsit, licet bona relicturum se quis profiteatur:
vel partem bonorum donatam non suscipere. Et
adiecit et illum dignum fuisse puniri pro tam turpi
tamque invidioso commento, et nisi durum esse
videbatur in ultro venientem poenam statuere.

§ 3.- Sicut nuntiare causam nemo cogitur, ita
liberum arbitrium desistendi ei non datur qui detulit
etita Divi Severus et Antoninus rescripserunt et idem
esse, licet alieno mandato detulisset. Plane rescrip-
serunt delatorem audiendum volentem a lite
desistere, si sibi mandatorem subtractum queratur.

23.- CALLISTRATUS; libro 11, de iure Fisci.- De
eo delatore, qui causam solus agere instituerat non
habita mentione mandatoris, si postea desistat,
praetendens mandatorem causae decessisse, punien-
dum Divi Fratres rescripserunt.

24.- MARCIANUS,; libro singulari de Delatori-
bus.- Non tantum delator punitur, si non probaverit,
sed et mandator: quem exhibere debet delator.

25.- ULPIANUS; libro XIX, ad Sabinum.- Est et
decretum ab Imperatore Severo et constitutum nullo
modo exigendum quem probare, unde habeat, circa
delationes fiscales, sed delatorem probare debere
quod intendit.

26.- IDEM; libro XXXI, ad Sabinum.- Quum
quidam capitis reus emancipasset filium, ut here-
ditatem adiret, rescriptum est non videri in fraudem
fisci factum, quod adquisitum non est.
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was not willing to accept the gift of a lawsuit, even
though the party offering to give it should say that he
intended to leave his entire estate to the Emperor; and
also that he would not accept a part of the property as
adonation. He added that a person of this kind should
be punished for entertaining such a base and
malicious design, and that the penalty should be
inflicted at the very moment of his appearance,
unless it appeared to be too severe.

§ 3.- Asno one is compelled to give information, he
who has once done so is not permitted to desist, as the
Divine Severus and Antoninus stated in a Rescript;
and the same rule applies even though the informer
may have given the notice by the direction of another.
It was clearly stated in the Rescript that the informer
should be heard if he desires to withdraw the
denunciation, provided he complains that the person
who employed him has desisted.

23. CALLISTRATUS; On the Rights of the
Treasury, Book II.- When an informer, who began
proceedings alone without mentioning anyone as
having directed him to do so, afterwards desists,
giving as an excuse that the person who employed
him has withdrawn, the Divine Brothers stated in a
Rescript that he should be punished.

24.- MARCIANUS; On Informers.- Not only is the
informer punished if he does not prove his
allegations, but also the person who directed him to
make them, and whom the informer should compel to
appear.

25.- ULPIANUS; On Sabinus, Book XIX.- It was
decreed and established by the Emperor Severus that,
under no circumstances, should anyone be required
to show when he obtained the property denounced to
the Treasury, but that the informer should prove what
he alleges.

26.- THE SAME; On Sabinus, Book XXXI.- When
anyone accused of a capital crime emancipates his
son, in order that he may accept an estate, it is
provided in a Rescript that he is not considered to
have done this for the purpose of defrauding
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aceptaba litigios donados, aunque alguno declare
que ¢l dejara los bienes, o que no tomaba la parte
donada de los bienes; y afiadié que también aquel
fue digno de ser castigado por tan torpe y tan odioso
proposito, y que, si no pareciera que es duro se
estableciese una pena contra el que voluntariamente
lohiciera.

§ 3.- Asi como nadie es obligado a denunciar una
causa, asi tampoco se le da el libre arbitrio de desistir
al que la delato; y asi lo resolvieron por rescripto los
Divinos Severo y Antonino; y que era lo mismo,
aunque hubiese delatado por mandato ajeno y tam-
bién resolvieron por rescripto, que debia ser oido el
delator que queria desistir del litigio, si se querellase
de que se le habia quitado el mandante.

23.- CALISTRATO; Del Derecho del Fisco, libro
11.- Respecto al delator que habia determinado de-
fender €l solo la causa, no habiendo hecho mencioén
del mandante, resolvieron los Divinos Hermanos que
debia ser castigado, si después desistiera pre-
tendiendo que habia fallecido el mandante de la
causa.

24.- MARCIANO; De los Delatores, libro unico.-
No solamente es castigado el delator, si no hubiere
probado, sino también el mandante, a quien debe
presentar el delator.

25.- ULPIANO; Comentarios a Sabino, libro
XIX.- Se decretd, y constituyd por el Emperador
Severo, que de ningiin modo se ha de exigir en las
delaciones fiscales que uno pruebe por qué titulo
tiene, sino que el delator debe probar lo que de-
nuncia.

26.- EL MISMO; Comentarios a Sabino, libro
XXXI.- Cuando alglin reo de pena capital hubiese
emancipado a su hijo para que adiese la herencia, se
resolvio por rescripto, que no se consideraba que se
obrd en fraude del fisco respecto a lo que no se
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27.- IDEM; libro XXXIV, ad Edictum.- Quum
mortem maritus uxoris necatae non defendit, Divus
Severus Rescripsit dotem fisco vindicandam, prout
ad maritum pertineat.

28.- IDEM,; libro 111, Disputationum.- Si qui mihi
obligaverat quae habet habiturusque esset cum fisco
contraxerit, sciendum est in re postea adquisita
fiscum potiorem esse debere Papinianum res-
pondisse: quod et constitutum est. Praevenit enim
causam pignoris fiscus.

29.- IDEM; libro VIII, Disputationum.- Eius, qui
delatorem corrupit, ea condicio est, ut pro victo
habeatur; nam in fiscalibus causis id constitutum est.
Sed enim haec poena magis est ut adversus ipsum
locum habeat, qui delatorem redemit: ceteroquin
adversus heredem eius transire non debet. Nec enim
exinde perit causa, ex quo redempta est, vel actio
peremitur vel condemnatio facta videtur, verum
oportet constare prius et de crimine pronuntiare.
Plane si forte de retractanda causa agatur, quae semel
iudicata est, per delatoris corruptelam, mortuus
corruptor non efficiet, quo minus agi possit atque
retractari causa: hic enim non poenae, sed causae
restitutio est.

§ 1.- Eum, qui falsum testamentum dixit, posse
adire hereditatem constat: sed denegatis ei actionibus
fisco locus erit. Et obligationes, quas adeundo con-
fudit, non restituuntur.

§ 2.- Nam et in eo, qui post aditam hereditatem
defuncti mortem non defendit, Imperator noster cum
patre rescripsit obligationes confusas non resuscitari.
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creditors, for the reason that the property was not
acquired by him.

27.- THE SAME; On the Edict, Book XXXIV .-
When a husband does not prosecute the murderer of
his wife, the Divine Severus stated in a Rescript that
the dowry should be confiscated to the Treasury, to
the extent of the husband's interest.

28.- THE SAME; Disputations, Book III.- When
anyone binds himself to me, by encumbering any
property "which he has, or may have," and afterwards
makes a contract with the Treasury; it should be
remembered that the Treasury will have the
preference so far as anything subsequently acquired
is concerned. This was the opinion of Papinianus, and
was also established by the constitutions, for the
Treasury anticipates the lien of the pledge.

29.- THE SAME; Disputations, Book VIII.- The
condition of anyone who corrupts his informer is that
he is considered as having been defeated, for this rule
has been established in fiscal cases. The better
opinion is that this penalty renders the person who
corrupts his informer individually liable, but it is not
transmitted against his heir. For the case in which the
money was paid is not at an end; nor is the right of
action extinguished, nor is conviction held to have
taken place; but it is necessary for evidence to first be
offered, and judgment be rendered with reference to
the crime; as it is clear that the case which was once
decided by means of the corruption of the informer
must be reviewed. If the corrupter should be dead,
this does not prevent it from being heard again, for, in
this instance, not the restitution of the penalty but that
of'the case itselfis involved.

§ 1.-Itis established that he who has asserted that a
will is forged can enter upon the estate; but if actions
are refused him, there will be ground for the Treasury
to interfere; and the obligations which were merged
by the acceptance of the estate are not restored.

§ 2.- For, where a man did not avenge the death of
the deceased, after having entered upon his estate,
Our Emperor, together with his Father, stated in a
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adquirid.

27.- EL MISMO; Comentarios al Edicto, libro
XXXIV .- Cuando el marido no vindica la muerte de su
mujer asesinada, resolvid por rescripto el Divino
Severo, que la dote ha de ser reivindicada para el
fisco, en cuanto le pertenezca al marido.

28.- EL MISMO; Disputas, libro II1.- Si el que me
habia obligado lo que tiene, y lo que hubiese de tener,
hubiere contratado con el fisco, se ha de saber, que
respondi6 Papiniano, que el fisco debe ser preferente
en los bienes adquiridos después; lo que también fue
objeto de constitucion, porque el fisco fue anterior en
la causa de la prenda.

29.- EL MISMO; Disputas, libro VIII.- Es con-
dicion del que corrompid al delator, que sea con-
siderado como vencido; porque esto se constituyo en
cuanto a las causas fiscales. Pero esta pena mas bien
existe para que tenga lugar contra el mismo que
comproé al delator; mas no debe pasar contra su
heredero; porque no fenece la causa desde que fue
comprada, o se extingue la accion, o se considera
hecha la condenacion sino que debe constar antes, y
fallarse sobre el delito. Mas si acaso se tratara de
volver a discutir la causa, que ya una vez fue juzgada
por corruptela del delator, el corruptor que hubiere
muerto no hara que no se pueda ejercitar la accion, y
discutir de nuevo la causa, porque aqui no hay
restitucion de la pena, sino de la causa.

§ L- Es sabido, que el que dice que es falso un
testamento puede adir la herencia, pero denegadas a
¢l las acciones tendra lugar el fisco; y no se restituyen
las obligaciones que con la adicion confundio.

§ 2.- Porque también respecto al que después de
adida la herencia no vindica la muerte del difunto,
resolvid por rescripto nuestro Emperador juntamente
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30.- MARCIANUS; libro III, Institutionum.- Ne
procuratores caesaris bonorum actores, quae ad
fiscum devoluta sunt, alienent, Imperatores Severus
et Antoninus rescripserunt: et, si manumissi fuerint,
revocantur ad servitutem.

31.- IDEM; libro 1V, Institutionum.- Divus Com-
modus rescripsit obsidum bona sicut captivorum
omnimodo in fiscum esse cogenda.

32.- IDEM; libro X1V, Institutionum.- Sed si
accepto usu togae Romanae ut cives Romani semper
egerint, Divi Fratres procuratoribus hereditatium
rescripserunt sine dubitatione ius eorum ab obsidis
condicione separatum esse beneficio principali,
ideoque idem ius eis servandum, quod habent, si a
legitimis civibus Romanis heredes instituti fuissent.

33.- ULPIANUS; libro I, Responsorum.- Eum, qui
debitoris fisci adiit hereditatem, privilegiis fisci
coepisse esse subiectum.

34.- MACER,; libro II, Publicorum.- Imperatores
severus et Antoninus Asclepiadi ita rescripserunt: Tu,
qui defensione omissa redimere sententiam maluisti,
cum tibi crimen obiceretur, non immerito quingentos
solidos inferre fisco iussus es: omissa enim ipsius
causae inquisitione ipse te huic