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CODICIS

REPETITAE PRAELECTIONIS

DOMINI NOSTRI SACRATISSIMI
PRINCIPIS IUSTINIANI

LIBER SEXTUS
TIT. 1

DE FUGITIVIS SERVIS ET LIBERTIS
MANCIPIISQUE CIVITATUM ARTIFICIBUS ET
AD DIVERSA OPERA DEPUTATIS ET AD REM

PRIVATAM VEL DOMINICAM
PERTINENTIBUS

1.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. AEMILIAE.- Servum fugitivum sui furtum
facere et ideo non habere locum nec usucapionem
nec longi temporis praescriptionem manifestum est,
ne fuga servorum dominis suis ex quacumgque causa
fiat damnosa.

S. Id. Decem. MAXIMO II. et AQILINO Conss.
(286.)

2.- Idem. AA. et CC. POMPEIANO.- Requirendi
fugitivos potestatem fieri dominis praesidialis
officio est.

Dat. Kal. Mai. Caess. Conss. (294-305.)

3.- Impp. CONSTANTINUS et LICINIUS 4A4. ad
PROBUM.- Si fugitivi servi deprehendantur ad
barbaricum transeuntes, aut pede amputato
debilitentur aut metallo dentur aut qualibet alia
poena adficiantur.

Sine die et consule.

THE CODE

SECOND EDITION

OF OUR LORD THE MOST SACRED
EMPEROR JUSTINIAN

BOOK VI
TITLE I

CONCERNING FUGITIVE AND MUNICIPAL
SLAVES, FREEDMEN, AND ARTISANS
ASSIGNED TO DIFFERENT WORKS WHO
BELONG TO PRIVATE INDIVIDUALS
OR TO THE STATE

1.- The Emperors Diocletian and Maximian to
Aemilia.- 1t is clear that a fugitive slave commits a
theft of himself, and therefore that he is not entitled to
either usucaption or prescription based upon long
time, in order that the flight of slaves may not, for any
reason whatsoever, result in loss to their masters.

Given on the Ides of December, during the
Consulate of Maximian, Consul for the second time,
and Aquilinus, 286.

2.- The Same Emperors and Caesars to
Pompeianus.- 1t is the duty of the Governor to grant
authority to seek for fugitive slaves.

Given on the Kalends of May, during the Consulate
ofthe Caesars. 294-305.

3.- The Emperor Constantine to Probus.- If
fugitive slaves are captured while on the way to the
country of the barbarians, they may either be
punished by the amputation of a foot, or they may be
condemned to the mines, or any other penalty
whatsoever may be imposed upon them.

Without date or designation of consulate.

CODIGO

SEGUNDA EDICION

DEL SACRATjSIMO PRINCIPE NUESTRO
SENOR JUSTINIANO

LIBRO SEXTO
TITULO 1

DE LOS ESCLAVOS FUGITIVOS, DE LOS
LIBERTOS Y DE LOS ESCLAVOS ARTIFICES
DE LAS CIUDADES Y A DIVERSOS
TRABAJOS DESTINADOS, Y DE LOS QUE
PERTENECEN A BIENES DE PARTICULARES
O A LOS DEL EMPERADOR

1.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos, a EMILIA.- Es evidente, que el
esclavo fugitivo comete hurto de si mismo, y que por
lo tanto no tiene lugar ni la usucapion, ni la pres-
cripcion de largo tiempo, a fin de que la fuga de los
esclavos no resulte por cualquier causa perjudicial a
sus amos.

Sancionada los Idus de Diciembre, bajo el segundo
consulado de MAXIMO y el de AQUILINO. [286.]

2.- Los mismos Augustos y Césares a POMPE-
YANO.- Es de cargo del presidente que se conceda a
los amos facultad para perseguir a los esclavos fugi-
tivos.

Dada las Calendas de Mayo, bajo el Consulado de
los Césares. [294-305.]

3.- Los Emperadores CONSTANTINO y LICI-
NIO, Augustos, a PROBO.- Si los esclavos fugitivos
fueran cogidos al pasarse a los barbaros, o sean
mutilados amputandoles un pie, o condenados a las
minas, o castigados con otra cualquier pena.

Sin designacion de diani de consul.
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AUTHENTIC. Ut nulli iudicum. § Quia vero nos
oportet. (Nov. 134. c. 13.)- Sed novo iure, si criminis
qualitas membri absissionem exigat, una sola manus
abscindetur. Sed pro furto nec morietur neq aliquod
membrum abscin, sed aliter castigabitur. Fures
autem vocantur, qui occulte et sine armis huiusmodi
delinquunt. Qui autem violenter aggrediuntur aut
cum armis, aut sine armis, aut in domibus, aut in
itineribus, aut in mari, poenis legalibus subiiciantur.

4.- Imp. CONSTANTINUS 4. ad VALERIA-
NUM.- Quicumque fugitivum servum in domum vel
in agrum inscio domino eius susceperit, eum cum
pari alio vel viginti solidis reddat. Sin vero secundo
vel tertio eum susceperit, practer ipsum duos vel tres
alios vel praedictam aestimationem pro unoquoque
domino repraesentet: in minorum persona tutoribus
vel curatoribus poena simili imminente. Quod si ad
praedictam poenam solvendam is qui susceperit
minime sufficiat, aestimatione competentis iudicis
castigatio in eum procedat. Quod si servus ingenuum
se esse mentitus sub mercede apud aliquem fuerit,
nihil is qui eum habuit poterit incusari. Sane
mancipium torqueri oportet, ut manifestetur, utrum
propter lucrum capiendum callide a domino ad
domum vel agrum eius qui suscepit immissus est, an
non. Quod si maligne factum esse ex servi
interrogatione patuerit, servo etiam suo eum qui hoc
fecerit privari oportet et ad fiscum pertinere
mancipium.

Dat. V. Kal. Tul. Thessalonicae, GALLICANO et
BASSO Conss. (317.)

5.- Idem. A. ad IANUARIUM.- Mancipia diversis
artibus praedita, quae ad rem publicam pertinent, in
isdem civitatibus placet permanere, ita ut, si quis tale
mancipium sollicitaverit vel avocandum crediderit,
cum servo altero sollicitatum restituat, duodecim

CODE.- BOOK VI: TITLE I

Extract from Novel 134, Last Chapter. Latin Text.-
If the nature of the crime requires the loss of a
member, under the new law one hand only shall be
cut off, and the slave convicted of theft shall not be
put to death, nor shall he lose another member, but he
shall be punished in some other way. Persons are
called thieves who commit this offence secretly and
without arms; those, however, who employ violence
either with or without arms, by entering houses, or by
depredations on the highway or the sea, shall be
subjected to the penalty prescribed by law.

4.- The Emperor Constantine to Valerian.-
Whoever harbors a fugitive slave in his house, or on
his land, without the knowledge of his master, must
surrender him, together with another of the same
value, or pay twenty solidi. If he should harbor the
same slave for the second or third time, he will be
required, in addition to the said slave, to give up two
or three others to the master, or the aforesaid
valuation of each one of them.- Where minors are
guilty of this offence, their guardians or curators are
liable for a similar sum. If the guilty party is not able
to pay the penalty above-mentioned, he shall be
punished according to the discretion of a competent
judge. If a slave falsely stated that he is freeborn, and
was hired by anyone, the person who employed him
cannot be accused. It is necessary for the slave to be
tortured in order to determine whether or not he who
received him fraudulently induced him to leave his
master, in order that his house or his land might be
profited. If it should be disclosed by the examination
of the slave that the act was malicious, he who was
guilty of it shall be deprived of one of his own slaves
who will belong to the Treasury.

Given on the fifth of the Kalends of July, during the
Consulate of Gallicanus and Bassus, 317.

5.- The Same Emperors to Januarius.- It is
established that slaves belonging to the public, who
are skilled in certain trades, must remain in their
respective towns, and if anyone should induce such a
slave to betake himself elsewhere, he must surrender

CODIGO.- LIBRO VI: TITULO 1

AUTENTICA ut nulli iudicum. § Quia vero nos
oportet. (Nov. 134. c¢. 13.)- Mas segun el nuevo
derecho, si la calidad del crimen exigiera la am-
putacion de un miembro, se cortara una sola mano.
Pero por un hurto, ni morira el esclavo, ni se le
amputara ningtin miembro, sino que sera castigado
de otro modo. Mas son llamados hurtadores los que
de esta manera delinquen secretamente y sin armas.
Pero los que acometen con violencia o con armas, o
sin armas, ya en las casas, ya en los caminos, o en el
mar, sean sometidos a las penas de las leyes.

4.- El Emperador CONSTANTINO, Augusto, a
VALERIANO.- Cualquiera que en su casa o campo
hubiere acogido a un esclavo fugitivo ignorandolo el
duetio de éste, devuélvalo con otro igual o con veinte
sueldos. Mas si lo hubiere acogido por segunda o
tercera vez, entregue a su duefio ademas de aquel
mismo otros dos o tres, o por cada uno la estimacion
antes dicha; amenazando igual pena a los tutores o
curadores respecto a la persona de los menores. Mas
si el que lo hubiere acogido no fuera en manera
alguna solvente para pagar la mencionada pena, sea
procedente contra ¢l un castigo a juicio del juez
competente. Pero si habiendo dicho falsamente que
era ingenuo se hallare el esclavo en poder de alguien
mediante salario, de nada podra ser acusado el que lo
tuvo. Mas, a la verdad, debe darsele tormento al
esclavo para que manifieste si para alcanzar un lucro
fue, o no, enviado astutamente por su sefior a la casa o
al campo de aquel que lo acogio. Porque si por la
interrogacion del esclavo se hiciere patente que se
obré con maldad, conviene que el que esto hubiere
hecho sea privado aun de su propio esclavo, y que el
esclavo le pertenezca al fisco.

Dada en Tesalonica a 5 de las Calendas de Julio,
bajo el consulado de GALICANO y de BASSO.
[317.]

5.- El mismo Augusto a JANUARIO.- Esta
determinado que los esclavos destinados a diversas
artes, que pertenecen a la republica, permanezcan en
las mismas ciudades, de tal suerte, que si alguno
hubiere seducido a un esclavo de estos, o hubiere
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solidorum summa inferenda rei publicae illius
civitatis, cuius mancipium abduxit: libertis quoque
artificibus, si sollicitati fuerint, cum eadem forma
civitati reddendis: ita ut pro fugitivo servo, si sollici-
tudine defensoris non fuerit requisitus et revocatus,
idem defensor duo vicaria mancipia exigatur, nec
beneficio principali nec venditione in eius persona
iam de cetero valituris.

Dat. XVI. Kal. Mart. CONSTANTINO A. V. et
LICINIO Caes. Conss. (319.)

6.- Idem A. ad TIBERIANUM, Comitem
Hispaniarum.- Quum servum quispiam repetit
fugitivum et alius vitandae legis gratia, quae in
occultantes mancipia certam poenam statuit,
proprietatem opponet, vel in vocem libertatis eum
animaverit, ilico nequissimus verbero super quo
ambigitur tormentis subiciatur, ut aperta veritate
diceptationi terminus fiat. Quod non solum utrisque
furgantibus proderit, sed etiam servorum animos a
fuga poterit deterrere.

Dat. XV. Kal. Septemb. PACATIANO et
HILARIANO Conss. (332.)

7.- Imppp. VALENTINIANUS, VALENS et
GRATIANUS AAA. ad FELICEM, Consularem.- Si
quis servum fiscalem putaverit occultandum, non
solum eum restituere, sed etiam duodecim libras
argenti poenae nomine fisci viribus dependere
compellatur.

Dat. II. Id. April. GRATIANO A. II. et PROBO
Conss. (371.)

CODE.- BOOK VI: TITLE I

him whom he has instigated to do so, together with
another of the same value, and the sum of twelve
solidi must be paid by him to the Treasury of the town
whose slave he took away. Freedmen, also, who have
trades, when induced to leave, shall be returned in the
same manner to the city. If the fugitive slave is not
sought for and returned by the efforts of the defender
of the city, the said defender shall be required to
furnish two other slaves in his stead, nor can he profit
by the indulgence of the Emperor, and no sale of the
said slave made by him personally or through another
will be valid.

Given on the sixteenth of the Kalends of March,
during the Consulate of Constantine, Consul for the
fifth time, and the Caesar Lici-nius, 319.

6.- The Same Emperor to Tiberianus, Count of the
Spains.- When anyone claims a fugitive slave, and
the person having possession of him alleges that he is
the owner, for the purpose of evading the law which
establishes a certain penalty for those who conceal
fugitive slaves, or he instigates the slave himself to
say that he is free, the worthless scoundrel whose
status is in question shall immediately be subjected to
torture, in order that, the truth having been
ascertained, an end may be put to the dispute. This
will not only be a benefit to both claimants, but it will
also deter slaves from taking to flight.

Given on the fifteenth of the Kalends of
September, during the Consulate of Pacatianus and
Hilarianus, 332.

7.- The Emperors Valens, Valentinian, and Gratian
to Felix, a Man of Consular Rank.- Anyone who
conceals a fiscal slave shall not only be compelled to
restore him, but also to pay twenty pounds of silver to
Our Treasury, by way of penalty.

Given on the eleventh of the Ides of April, during
the Consulate of Gratian, Consul for the second time,
and Probus, 371.

CODIGO.- LIBRO VI: TITULO 1 3

creido que lo debia llamar a si, restituya junto con
otro esclavo el seducido, debiendo pagar al erario
publico de la ciudad, cuyo esclavo se hubiere
llevado, la suma de doce sueldos; habiendo de ser
devueltos en la misma forma a la ciudad también los
libertos artifices, si hubieren sido reducidos; de
suerte que si no hubiere sido requerido y recuperado
por solicitud del defensor, se le exijan al mismo
defensor dos esclavos substitutos en lugar del
esclavo fugitivo, sin que en lo sucesivo hayan de
valer yarespecto a la persona de éste, ni beneficio del
principe, nila venta.

Dada a 16 de las Calendas de Marzo, bajo el quinto
consulado de CONSTANTINO, Augusto, y el de
LICINIO, César. [319.]

6.- El mismo Augusto a TIBERIANO, Conde de
las Espanas.- Cuando uno reclama un esclavo
fugitivo, y otro para eludir la ley, que establece cierta
pena contra los que ocultan esclavos, opusiera la
propiedad, o lo hubiere alentado a que diga que es
libre, sea inmediatamente sometido a la tortura el
muy perverso merecedor de azotes, sobre que se
disputa, para que averiguada la verdad se ponga
término a la contienda. Lo que no solamente apro-
vechard a ambos contendientes, sino que también
podréa alejar de la fuga el animo de los esclavos.

Dada a 15 de las Calendas de Septiembre, bajo el
consulado de PACACIANO y de HILARIANO.
[332.]

7.- Los Emperadores VALENTINIANO, VA-
LENTE y GRACIANO, Augustos, a FELIX,
Consular.- Si alguno hubiere creido que debia
ocultar un esclavo del fisco, sea compelido no
solamente a restituirlo, sino también a pagar a los
fondos del fisco doce libras de plata a titulo de pena.

Dada a2 de los Idus de Abril, bajo el segundo con-
sulado de GRACIANO, Augusto, y ¢l de PROBO.
[371.]
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8.- Imppp. VALENTINIANUS, THEODOSIUS et
ARCADIUS AAA. ALBINO, P. U. Romae.- Si qui
publicorum servorum fabricis seu aliis operibus
deputati tamquam propriae condicionis immemores
domibus se alienis et privatarum ancillarum
consortiis adiunxerit, tam ipsi quam uxores eorum et
liberi confestim condicioni pristinae laborique
restituantur.

Dat. VIII. Kal. August. TIMASIO et PROMOTO
Conss. (389.)

TIT. I

DE FURTIS ET DE SERVO CORRUPTO

1.- Impp. SEVERUS et ANTONINUS A4A.
THEOGENI.- Si pecunia tua mandantibus servis
quidam praedia comparaverunt, eligere debes, utrum
furti actionem et condictionem an mandati potius
inferre debeas. Neque enim aequitas patitur, ut et
criminis causam persequaris et bonae fidei
contractum impleri postules * SEV. ET ANT. AA.
THEOGENI.

Dat. XI. Kal. Mai. SEVERO et VICTORINO
Conss. (200.)

2.- lidem AA. negotiatoribus.- Incivilem rem
desideratis, ut agnitas res furtivas non prius reddatis,
quam pretium fuerit solutum a dominis, curate igitur
cautius negotiari, ne non tantum in damna
huiusmodi, sed etiam in criminis suspicionem
incidatis.

PP. III. Kal. December. CHILONE et LIBONE
Conss. (204.)

3.- Imp. ANTONINUS 4. SECUNDO.- Si nondum
rem templo divino dedicatem vitricus tuus furto
abstulit, habes adversus eum furti actionem.

CODE.- BOOK VI: TITLE I

8.- The Emperors Valentinian, Theodosius, and
Arcadius to Albinus, Prefect of the City of Rome.- Ifa
slave employed in a workship or in any other public
establishment, unmindful of his own condition,
should marry a female slave in the house of another,
not only himself, but also his wife and children, shall
forthwith be returned to their former condition and
labor.

Given on the eighth of the Kalends of August,
during the Consulate of Timasius and Promotus, 389.

TITLE II

CONCERNING THEFTS AND THE OFFENCE
OF CORRUPTING A SLAVE

1.- The Emperors Severus and Antoninus to
Theogenes.- If any persons have purchased land with
your money, under the direction of your slave, you
must choose whether you will bring a personal action
of theft or one on mandate. For justice will not suffer
you, at the same time, to bring a criminal action, and
require a bona fide contract to be carried out.

Given eleventh of the Kalends of May, during the
Consulate of Severus and Victorinus. 200.

2.- The Same Emperors to Merchants.- You
demand what is contrary to law when you ask that
property which you state has been stolen from you
must be paid for by the owners before being returned
by you. Therefore, take care to be more cautious in
your business transactions hereafter, lest you may not
only sustain losses of this kind, but also be liable to
suspicion of crime.

Given on the Kalends of December, during the
Consulate of Chilo and Libo, 204.

3.- The Emperor Antoninus to Secundus.- If the
property which your stepfather stole from you has
not yet been dedicated to the service of the divine

CODIGO.- LIBRO VI: TITULO II

8.- Los Emperadores VALENTINIANO, TEO-
DOSIO y ARCADIO, Augustos, a ALBINO, Pre-
fecto de la Ciudad de Roma.- Si algunos de los
esclavos publicos, destinados a las fabricas o a otros
trabajos publicos, se hubieren agregado, como
olvidandose de su propia condicion, a casas ajenas, y
en consorcio a esclavas privadas, sean restituidos
inmediatamente asi ellos como sus mujeres e hijos a
suprimitiva condicion y a su trabajo.

Dada a 8 de las Calendas de Agosto, bajo el
consulado de TIMASIO y de PROMOTO. [389.]

TITULO 11

DE LOS HURTOS, Y DE LA CORRUPCION
DE ESCLAVOS

1.- Los Emperadores SEVERO y ANTONINO,
Augustos, a TEOGENES.- Si, mandandolo esclavos,
algunos compraron predios con tu dinero, debes
elegir si habras de ejercitar la accion de hurto y la
condiccion, o mas bien la accion de mandato. Porque
no consiente la equidad, que persigas la causa
criminal; y que pidas que se cumpla el contrato de
buena fe.

Dada a 11 de las Calendas de Mayo, bajo el con-
sulado de SEVERO y de VICTORINO. [200.]

2.- Los mismos Augustos a unos negociantes.-
Pretendéis cosa contraria a derecho, para no devolver
cosas reconocidas como hurtadas antes que por sus
duefios se haya pagado el precio. Cuidad, pues, de
negociar con mas cautela, para que no incurrais no
solamente en quebrantos de esta naturaleza, sino
tampoco en sospecha de delito.

Publicada a3 delas Calendas de Diciembre, bajo el
consulado de QUILON y de LIBON. [204.]

3.- El Emperador ANTONINO, Augusto, a
SEGUNDO.- Si tu padrastro quitdé por hurto cosa
todavia no dedicada a un templo divino, tienes contra
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PP. VI. 1d. Septemb. LAETO II. et CEREALE
Conss. (215.)

4.- Imp. ALEXANDER 4. AURELIO HERODI.-
Adversus eum dumtaxat, quem servum tuum
sollicitasse dicis, si eum deterioris animi fecit, servi
corrupti agere potes. Quod si sollicitatum occultavit,
etiam furti cum eo agere potes. Quas actiones etiam
per procuratorem exercere minime prohiberi *
ALEX.A.AURELIO HERODL

PP.1d. Septemb. ALEXANDRO A. Cons. (222.)

5.- Idem. A. CORNEJO.- Civile est, quod a te
adversarius tuus exigit, ut rei, quam apud te fuisse
fatearis, exhibeas venditorem. Nam a transeunte
etiam ignoto emisse dicere non convenit volenti
evitare alienam boni viri suspicionem.

PP. 1II. Kal. Mai. MAXIMO 1I. et AELIANO
Conss. (223.)

6.- Idem A. PYTHIDRO.- Alienum servum sine
voluntate domini qui sciens vendidit seu donavit vel
alio modo alienavit, nihil domino diminuere potest:
et si contractet vel apud se detinuerit, furtum facit. *
ALEX.A.PYTHODORO.

PP. Kal. Mai. TULIANO II. et CRISPINO Conss.
(224.)

7.- Idem A. DATO.- Si is, cui te pecuniam ad

CODE.- BOOK VI: TITLE I

temple, you will be entitled to an action of theft
againsthim.

Given on the sixth of the Ides of September, during
the Consulate of Laetus, Consul for the second time,
and Cerealis, 215.

4.- The Emperor Alexander to Aurelius Herod.-
You can bring the suit for corrupting a slave only
against him who you allege induced your slave to
leave you, if he rendered him more vicious than he
formerly was. You can also bring an action of theft
against him, if he harbored him after having caused
him to take to flight. You are not, by any means,
forbidden to bring these actions by an attorney.

Given on the Ides of September, during the
Consulate of Alexander, 222.

5.- The Same to Cornelius.- What your adversary
requires of you, namely, that you should produce the
vendor of the property which you acknowledge is in
your possession, is in accordance with law; for it is
not proper to say that you purchased it from some
passerby who was unknown to you, if you wish to
avoid suspicion, which should not attach to an honest
man.

Given on the third of the Kalends of May, during
the Consulate of Maximus, Consul for the second
time, and Aelianus, 223.

6.- The Same to Pythidorus.- Anyone who,
knowingly, has sold a slave belonging to another,
without the consent of the owner, or has given him
away, or has disposed of him in any other manner, can
in no respect affect the rights of the owner. If he
conceals him, or retains him in his possession, he is
guilty of theft.

Given on the Kalends of May, during the Consulate
of Julian, Consul for the second time, and Crispinus,

224.

7.- The Same to Datus.- If he to whom you allege

CODIGO.- LIBRO VI: TITULO II 5

¢éllaaccion de hurto.

Publicada a 6 de los Idus de Septiembre, bajo el se-
gundo consuladode LETO yel de CEREAL. [215.]

4.- El Emperador ALEJANDRO, Augusto, a
AURELIO HERODES.- Solamente contra aquel que
dices que solicito a un esclavo tuyo puedes ejercitar
la accion de esclavo corrompido, si lo pervirtié. Mas
si hubiere ocultado al seducido, puedes ejercitar
contra ¢l mismo también la acciéon de hurto. Cuyas
acciones no se te prohibe que las ejercites también
por medio de procurador.

Publicada los Idus de Septiembre, bajo el con-
sulado de ALEJANDRO, Augusto. [222.]

5.- El mismo Augusto a CORNELIO.- Es con-
forme a derecho civil lo que tu adversario exige de ti,
que exhibas al vendedor de la cosa que confiesas
estuvo en tu poder. Porque decir que la compraste a
un transetnte y desconocido no es conveniente para
el que quiere evitar sospecha impropia de hombre
bueno.

Publicada 3 de las Calendas de Mayo, bajo el se-
gundo consulado de MAXIMO vy el de ELIANO.
[223.]

6.- El mismo Augusto a PITIDORO.- El que a
sabiendas vendid, o dond, o de otro modo enajend,
sin la voluntad del duefio un esclavo ajeno, nada
puede disminuirle al duefio; y si lo substrajera o lo
detuviere en su poder, también comete hurto.

Publicada las Calendas de Mayo, bajo el segundo
consulado de JULIAN y el de CRISPIN. [224.]

7.- El mismo Augusto a DATO.- Si aquel a quien,
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matrem tuam perferendam dedisse proponis, parva
quantitate numerata reliquam in usus suos convertit,
furtum fecit.

PP. prid. Id. Tun. MODESTO et PROBO Conss.
(228.)

8.- Idem A. VALENTINO.- Etiam furti actione
tributorum exactor tenetur, si non cessante te in
tributoria exactione sciens, quod nihil deberetur,
ancillam tui iuris abduxit aut vendidit. Quae res facit,
ut nec emptor usucaperet vindicatioque tibi ipsius
competat.

PP. X. Kal. Mart. POMPEIANO et PELIGNO
Conss. (231.)

9.- Impp. DIOCLETIANUS et PELIGNO Conss.
AEDISIO.- Subtracto furto vel vi abrepto mancipio,
quamvis hoc rebus humanis non oblatum fuerit
exemptum, tam ad raptorem quam ad furem
periculum redundabit et uterque eorum poena
legitima coercebitur.

Dat. VII. Id. Febr. Sirmii, AA. Conss. (293-304.)

10.- lidem AA. et CC. VALERIO.- Si abducta
mancipia furto vel plagio venumdata praeses
provincias perspexerit, cum nec ab emptore propter
cohaerens vitium, antequam ad dominum possessio
revertatur, usucapi possunt, et te ei cuius fuerunt
successisse reppererit, restitui tibi providebit.

Sine die et consule.

11.- lidem AA. et DEMOSTHENIL.- De his, quae
subtraxisse novercam pupilli tui precibus significas,
rectorem adi provinciae, qui si eam, posteaquam
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you entrusted money to be given to your mother only
paid over a portion of it, and converted the remainder
to his own use, he committed a theft.

Given on the Ides of June, during the Consulate of
Modestus and Probus, 228.

8.- The Same to Valentinus.- The collector of taxes
is also liable to an action of theft if, after you have
paid the tax which you owed, he, aware that nothing
is due from you, takes away your female slave, or
sells her. A transaction of this kind does not permit
the purchaser to obtain a title to the said slave by
usucaption, and an action for her recovery will lie in
your favor.

Given on the tenth of the Kalends of March, during
the Consulate of Pompeianus and Pelignus, 231.

9.- The Emperors Diocletian and Maximian to
Edisius.- Whether your slave has been taken from
you by theft, or you have been deprived of him by
force, even though the said slave may be dead, the
responsibility will still attach to the robber or the
thief, and either one of them will be liable to the
punishment prescribed by law.

Given on the seventh of the Kalends of February ...

10.- The Same Emperors and Caesars to Valerius.-
If the Governor of the province should ascertain that
the slave who was sold was stolen or kidnapped, as
the purchaser cannot acquire him by usucaption, on
account of the defect in the title, before possession of
the slave is returned to his master, Ije must take
measures for him to be restored to you, if he should
find that you have succeeded to the person to whom
he previously belonged.

Without date or designation of consulate.
11.- The Same Emperors and Caesars to

Demosthenes.- Have recourse to the Governor of the
province with reference to the property which you
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seguin expones, le diste dinero para que se lo llevaraa
tu madre, habiendo entregado una pequefia cantidad,
aplico larestante a sus propios bienes, cometio hurto.

Publicada a 1 de los Idus de Junio, bajo el con-
suladode MODESTO y de PROBO. [228.]

8.- El mismo Augusto a VALENTIN.- El
recaudador de tributos esta obligado también por la
accion de hurto, si, sabiendo que nada se debia, no
dejando ta de pagar al cobro de los tributos, se llevo o
vendid una esclava de tu propiedad. Lo cual hace que
el comprador no la usucapia, y que te competa la
reivindicacion de ella misma.

Publicada a 10 de las Calendas de Marzo, bajo el
consulado de POMPEYANO y de PELIGNO. [231.]

9.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos y Cesares, a EDISIO.- Habiendo
sido substraido por hurto o arrebatado por la fuerza
un esclavo, aunque éste hubiere fallecido sin haber
sido ofrecido, el riesgo recaera tanto sobre el raptor
como sobre el ladron, y ambos seran castigados con
lapenadelaley.

Dada en Sirmio a 7 de los Idus de Febrero, bajo el
consulado de los Augustos. [293-304.]

10.- Los mismos Augustos y Césares a VALERIO.-
Si el presidente de la provincia viere que los esclavos
habian sido quitados por hurto; o vendidos por
seduccién, como por causa del vicio inherente no
pueden ellos ser usucapidos por el comprador antes
que la posesion revierta al duefio, si hallare que tu le
sucediste a aquel de quien hubieren sido, proveera
que te sean restituidos.

Sin designacion de diani de consul.
11.- Los mismos Augustos y Césares a DEMOS-

TENES.- Respecto a las cosas que indicas en tus
suplicas que substrajo la madrastra de tu pupilo,
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dominus rerum is pro quo supplicas factus est, ali-
quid furatam cognoverit, non ignorat in quadruplum
manifesti, nec manifesti vero dupli actione furti
constituta condemnationem formare.

Dat. VII. Kal. Septemb. Viminacii, Caess. Conss.
(294-305.)

12.- Tidem. AA. et CC. QUINTAE.- Ancillae
subtractae partus apud furem editi, priusquam a
domino possideantur, usucapi nequeunt: matris
furem etiam eorum causa furti teneri convenit
actione. Quapropter furti actione et condictione vel
adversus possidentem vindicatione de mancipiis uti
non prohiberis, cum altera poenam continens alterius
electione minime tolli possit. Nam extra poenam rei
persecutionem esse nulla iuris quaestio est, cum
etiam hi qui aliena mancipia comparaverunt, si hanc
causam non ignorant, furti actione tenentur.

Dat. Id. Octob. Sirmii, Caess. Conss. (294-305.)

13.- lidem AA. et CC. DOMNO.- Post decisionem
furti leges agi prohibent. Quod si non transegisti, sed
de sublatis partem tantum accepisti, residuam
vindicare vel condicere et actione furti apud
praesidem agere potes.

Dat. Kal. Decemb. Sirmii. Caess. Conss. (294-
305.)

14.- lidem AA. et CC. DIONYSIO.- Eos, qui a
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allege in your petition that the stepmother of your
ward appropriated, and if he should ascertain that she
took it after he in whose behalf'you apply has become
the owner of the said property, he will not be ignorant
that she is liable to the payment of quadruple
damages for manifest theft; and if this should not be
the case, she should be condemned to pay double
damages for non-manifest theft.

Given on the seventh of the Kalends of September,
during the Consulate of the Caesars. 294-305.

12.- The Same Emperors and Caesars to Quinta.-
The children of a female slave, who were born while
she was in possession of a thief, cannot be acquired
by usucaption, before they have gone into possession
of their owner, and it is established that he who stole
the mother will be liable to an action of theft on their
account. Therefore, you will not be prevented from
making use of an action of theft, as well as a personal
action, or one against the possessor for the recovery
of the slaves, as the one which includes the penalty
can, by no means, deprive you of the employment of
the other. For there is no question that in law the
action for recovery can be brought at the same time as
the criminal action, as even those who have
purchased slaves belonging to others, where they
were aware of the fact, will be liable to an action of
theft.

Given on the Ides of October, during the Consulate
ofthe Caesars. 294-305.

13.- The Same Emperors and Caesars to Domnus .-
The laws forbid suit to be brought after a theft has
been compromised. If, however, you did not
compromise, but only a portion of the property stolen
from you was returned, you can bring suit to recover
the remainder, or a personal action, or an action of
theft, before the Governor of the province.

Given on the Kalends of December, during the
Consulate of the Caesars. 294-305.

14.- The Same Emperors and Caesars to
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dirigete al gobernador de la provincia, el cual, si
conociere que ella hurt6 alguna cosa después que se
hizo duefio de las cosas éste por quien suplicas, no
ignora, establecida la accion de hurto manifiesto por
el cuadruplo, y del no manifiesto por el duplo, como
dictar la condena.

Dada en Viminacio a 7 de las Calendas de Sep-
tiembre, bajo el consulado de los Césares. [294-305.]

12.- Los mismos Augustos y Césares a QUINTA.-
Los partos de una esclava substraida, dados a luz en
poder del ladron, no pueden ser usucapidos antes que
sean poseidos por el sefior; y conviene que también
por causa de ellos esté obligado con la accion de
hurto el ladron de la madre. Por lo cual no se te
prohibe que respecto a los esclavos utilices la accion
de hurto y la condiccion, o la reivindicacion contra el
que los posee, pues conteniendo pena launa no puede
de ninglin modo ser excluida por la eleccion de la
otra. Porque no hay duda alguna en derecho de que
ademas de la pena hay la persecucion de la cosa,
como quiera que también los que hubieren comprado
esclavos ajenos, si no ignoran esta circunstancia,
estan obligados por la accion de hurto.

Dada en Sirmio los Idus de Octubre, bajo el con-
sulado de los Césares. [294-305.]

13.- Los mismos Augustos y Césares a DOMNO.-
Las leyes prohiben que se ejercite la accion de hurto
después de transaccion. Pero si no transigiste, sino
que solamente recibiste parte de las cosas quitadas,
puedes reivindicar la restante o intentar la condiccion
y ejercitar la accion de hurto ante el presidente de la
provincia.

Dada en Sirmio las Calendas de Diciembre, bajo el
consulado de los Césares. [294-305.]

14.- Los mismos Augustos y Cesares a DIO-
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servo furtim ablata scientes susceperint, non tantum
de susceptis convenire, sed etiam poenali furti
actione potes.

Dat. VIII. Kal. Ianur. Sirmii, Caess. Conss. (294-
305.)

15.- lidem AA. et CC. SOCRATAE.- Furti actione
minime teneri successores ignorare non debueras. De
instrumentis autem ablatis in rem actione tenentem
convenire potes.

Dat. III. Kal. Ianuar. Sirmii, Caess. Conss. (294-
305.)

16.- lidem AA. et CC. ARTEMIDORO et Aliis.- Si
servum vestrum nutriendum qui susceperat
venumdedit, furtum commisit.

Dat. Kal. Octob. Viminacii, Caess. Conss. (294-
305.)

17.- lidem AA. et CC. CONONI.- Quamvis etiam
hereditatis expilatae crimine promiscuus usus
exemplo actionis furti ream uxorem fieri non
patiatur, tamen heredes idemque filii super his, quae
de patris bonis possidet, adversus eam in rem actione
experiri non prohibentur.

Dat. Id. Decemb. Caess. Conss. (294-305.)

18.- lidem AA. et CC. DIONYSIODORO.- In eum,
qui ex naufragio vel incendio cepisse vel in his rebus
damni quid dedisse dicitur, infra annum utilem ei cui
res abest quadrupli, post in simplum actionem
proditam praeter poenam olim statutam edicti forma
perpetui declarat.
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Dionysius.- You can bring suit against those who
have knowingly received property stolen by a slave,
not only as receivers of stolen goods, but you can also
bring a penal action of theft against them.

Given on the eighth of the Kalends of January,
during the Consulate of the Caesars. 294-305.

15.- The Same Emperors and Caesars to Socrata.-
You should not be ignorant that heirs are not under
any circumstances liable to the action of theft, but
you can bring an action in rem against them, with
reference to documents which have been stolen and
retained.

Given on the third of the Kalends of January,
during the Consulate of the Caesars. 294-305.

16.- The Same Emperors and Caesars to
Artemidorus and Others.- If he who received your
slave for the purpose of furnishing him with
provisions should sell him, he commits a theft.

Given on the Kalends of October, under the
Consulate of the Caesars. 294-305.

17.- The Same Emperors and Caesars to Colon.-
Although ordinary custom does not permit a wife
who has been guilty of the crime of plundering an
estate to be liable to the action of theft, still, the heirs,
who were also the children of the deceased, will be
prevented from bringing an action in rem against her,
on account of the property belonging to their father's
estate, which she has in her possession.

Given on the Ides of December, during the
Consulate of the Caesars. 294-305.

18.- The Same Emperors and Caesars to
Dionysiodorus.- The terms of the Perpetual Edict set
forth that he who has obtained property by shipwreck
or fire, or is said to have caused any loss under such
circumstances, is liable for quadruple damages, if the
action is brought within the available year, but only
for simple damages in addition to the penalty already
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NISIO.- A los que a sabiendas hubieren recibido
cosas quitadas furtivamente por un esclavo, puedes
demandarlos no solamente por las cosas recibidas,
sino también con la accion penal de hurto.

Dada en Sirmio a 8 de las Calendas de Enero, bajo
el consulado de los Césares. [294-305.]

15.- Los mismos Augustos y Césares a
SOCRATA.- No habrias debido ignorar que de
ninguna manera estan obligados los sucesores por la
accion de hurto. Pero respecto a documentos
quitados puedes demandar con la accion real a los
que los tengan.

Dada en Sirmio a 3 de las Calendas de Enero, bajo
el consulado de los Césares. [294-305.]

16.- Los mismos Augustos y Césares a ARTE-
MIDORO y a otros.- Si el que se habia encargado de
un esclavo vuestro para alimentarlo, lo vendio,
cometi6 un hurto.

Dada en Viminacio las Calendas de Octubre, bajo
el consulado de los Césares. [294-305.]

17.- Los mismos Augustos y Césares a CONON.-
Aunque el uso mutuo no consienta que la mujer se
haga reo del delito de herencia despojada, a la
manera que por la accion de hurto, sin embargo, a los
herederos hijos no se les prohibe que ejerciten contra
ella la accion real respecto a las cosas que de los
bienes del padre posee.

Dada los Idus de Diciembre, bajo el consulado de
los Césares. [294-305.]

18.- Los mismos Augustos y Césares a DIONI-
SIODORO.- El texto del edicto perpetuo declara,
que contra el que se dice que de un naufragio o
incendio cogi6 alguna cosa, o en ellas causo algun
dafio, se dio la accion del cuadruplo, dentro de un afio
util, a favor de aquel a quien le falta la cosa, y del
simple importe después del afio, ademas de la pena
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Dat. Kal. Ianuar. Nicomediae, Caess. Conss. (294-
305.)

NOVA CONSTITUTIO FRIDERICI Imperatoris
de statutis et consuetudinibus contra ecclesiae liber-
tatem editis.- Navigia quocunque locorum per-
venerint, si quo casu contingente rupta fuerint, vel
alias ad terram pervenerint, tam ipsa navigia quam
navigantium bona illis integra reserventur, ad quos
spectabant, antequam navigia huiusmodi periculum
incurrissent, sublata penitus omnium locorum con-
suetudine, quae huic adversatur sanctioni; nisi talia
sint navigia, quae piraticam exerceant pravitatem,
aut sint nobis sive Christiano nomini inimica. Trans-
gressores autem huius nostrae constitutionis
bonorum suorum publicatione mulctentur, et, si res
exagerit, eorum audacia iuxta mandatum nostrum
modis aliis compenscatur.

19.- lidem AA. et CC. NESTIAEO.- Falsus
procurator depositum recipiendo vel aes alienum
exigendo citra domini voluntatem furtum facit ac
praeter rei restitutionem actione dupli furti nec
manifesti convenitur.

Sine die et consule.

20.- Imp TUSTINIANUS 4. IULIANO P. P- Si
quis servo alieno suaserit aliquam rem domini sui
subripere et ad se deducere, servus autem hoc
domino manifestaverit et domino concedente res
eius ad iniquum huiusmodi suasionis auctorem
pertulerit, et ipse inventus fuerit rem detinere , quali
tenetur actione is qui res suscepit, utrumne pro
occasione furti an pro servo, quia eum corrumpere
voluit, ut non solum furti, sed etiam servi corrupti is
obligetur, veteres dubitaverunt. Nobis itaque eorum
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prescribed by law if it is brought after the expiration
ofayear.

Given at Nicomedia, on the Kalends of January,
during the Consulate of the Caesars. 294-305.

NEW CONSTITUTION OF THE EMPEROR
FREDERICK HAVING REFERENCE TO THE
ABOLITION OF LAWS AND CUSTOMS
PROMULGATED AGAINST THE FREEDOM OF
THE CHURCH.- No matter where ships may
approach the land, when they are wrecked by
accident or run aground, the vessels themselves, as
well as the goods which they contain, shall be
preserved for those to whom they belonged before
the ships met with this accident; and every custom in
violation of this law, no matter in what place it may be
observed, is hereby abolished, unless the ships are
employed in piracy, or are hostile to Us, or to the
Christian name. Those who violate this Our
constitution shall be punished by confiscation of
their property, and, if the circumstances demand it,
their audacity in disobeying Our mandate shall be
repressed by other measures.

19.- The Same Emperors and Caesars to
Nestiseus.- When a false agent receives a deposit or
collects a debt without the consent of the owner, he is
guilty of theft, and is liable to be sued for double
damages, as well as to an action for non-manifest
theft, in addition to being compelled to return the

property.
Without date or designation of consulate.

20.- The Emperor Justinian to Julian, Praetorian
Prefect.- If anyone should induce a slave belonging
to another to steal the property of his master, and
bring it to him, and the slave reveals this to his master,
and the latter permits him to take the property to the
guilty person who has instigated him to steal it, and
the former should be found in possession of the said
property, the ancient authorities were in doubt as to
what action he who had received it was liable,
whether to that of theft, or to the one for having
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en otro tiempo establecida.

Dada en Nicomedia las Calendas de Enero, bajo el
consulado de los Césares. [294-305.]

NUEVA CONSTITUCION del Emperador
FEDERICO sobre disposiciones y costumbres esta-
blecidas contra la libertad de la iglesia.- Cualquiera
que sea el lugar a que hubieren llegado los buques, si
por algin accidente que sobrevenga hubieren sido
destrozados, o de otro modo hubieren llegado a
tierra, resérvenseles integros asi los mismos buques
como los bienes de los viajantes a aquellos a quienes
pertenecian antes que a los buques les hubiese
ocurrido semejante siniestro, quedando derogada en
absoluto la costumbre de cualquier localidad, que se
opusiere esta disposicion; a no ser que tales buques
sean de los que se dedican al depravado ejercicio de
piratas, o sean enemigos nuestros o del nombre
cristiano. Y los transgresores de esta constitucion
nuestra sean castigados con la confiscacion de sus
bienes, y, si el caso lo exigiere, reprimase su audacia
de otros modos conforme a nuestro mandato.

19.- Los mismos Augustos y Césares a NESTIEO.-
Recibiendo un falso procurador un deposito, o
exigiendo sin la voluntad del duefio una deuda,
comete hurto, y es demandado, ademas que por la
restitucion de la cosa, con la accion del duplo de
hurto no manifiesto.

Sin designacion de diani de consul.

20.- El Emperador JUSTINIANO, Augusto, a
JULIAN, Prefecto del Pretorio.- Si alguien hubiere
aconsejado a un esclavo ajeno para que substrajese
alguna cosa de su sefor y se la llevase a ¢€l, pero el
esclavo le hubiere manifestado esto a su sefior, y con
permiso de su seior hubiere llevado cosas de éste al
inicuo autor de semejante consejo, y €ste mismo
hubiere sido hallado detentando la cosa, dudaron los
antiguos con qué accion quedara obligado el que
recibid la cosa, si con ocasion del hurto, o con la
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altercationes decidentibus placuit non solum furti
actionem, sed etiam servi corrupti contra eum dare.
Licet enim servus deterior minime factus est, tamen
consilium corruptoris ad perniciem probitatis servi
introductum est: et quemadmodum secundum iuris
regulas furtum quidem non est commissum, quia is
videtur furtum committere, qui contra domini
voluntatem res eius contractat, ipse autem furti
actione propter dolum suum tenetur, ita et servi
corrupti contra eum actio propter suum vitium non ab
re extendatur, ut sit ei poenalis actio imposita,
tamquam re ipsa fuisset servus corruptus, ne ex
huiusmodi impunitate et in alium servum, qui possit
corrumpi, hoc facere pertemptet.

Dat. Kal. August. LAMPADIO et ORESTE VV.
CC. Conss. (530).

21.- Idem A. TULIANO P P- Apud antiquos
quaerebatur, si servus, quem aliquis bona fide pos-
sidebat, furtum commiserit alienarum rerum vel
ipsius apud quem constitutus est, si ipse qui bona fide
eum detinet noxalem furti actionem adversus verum
dominum habet, vel ipse ab eo qui furtum passus est
praedicta convenitur actione. Cumgque generalis
regula ab antiqua prudentia exposita est huiusmodi
hominis gratia, pro quo noxalem furti actionem
suscipere aliquis compellitur, adversus alium furti
actionem habere non concedens, quidam ita eam per
coniecturam interpretati sunt, adversus bona fide
quidem possessorem nullo modo furti actionem
extendi, ipsi autem, si furtum fuerit passus, adversus
verum dominum furti actionem noxalem recte
decerni: tunc autem bona fide possessorem furti
nomine, quod passus est, noxalem actionem contra
dominum habere posse, quando servus sub domini
sui fuerit constitutus possessione: et pro his rebus
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corrupted a slave, because he attempted to corrupt
him, or whether he is liable to both. Therefore, for the
purpose of settling controversies of this kind, We
have decided that not only the action of theft can be
granted against him, but also the one for having
corrupted a slave; for although the slave was not
made any worse on this account, still, the advice of
the person attempting to corrupt him was given with
the intention of impairing his honesty. And just as
according to the rule of law, while a theft may not
actually be committed, the culprit who handles
property against the will of the owner is considered to
have stolen it, and should be liable to the action of
theft on account of his fraudulent act; so, it is not
unreasonable that the action for the corruption of a
slave will lie against him on account of his
criminality, in order that he may be sued in a penal
action, just as if he had actually corrupted the slave,
lest, encouraged by impunity, he might attempt to
pursue the same course with another slave who could
easily be corrupted.

Given on the Kalends of August, during the fifth
Consulate of Lampadius and Orestes, 530.

21.- The Same to Julian, Praetorian Prefect.- The
question arose among the ancient authorities, if a
slave, whom someone possessed in good faith,
should commit theft of the property of others, or of
him who had possession of him, whether the latter
would be entitled to a noxal action for theft against
his true owner, or whether the above-mentioned
action could be brought against him by the person
against whom the theft was committed. Some
authorities, on the assumption that a general rule can
be formulated from the ancient laws in favor of a man
of this kind, by which he against whom the action of
theft is not granted could have a noxal action brought
against him, held that this rule was based upon mere
conjecture, and that the action of theft could, under
no circumstances, include the bona, fide possessor of
the slave; and that the noxal action of theft could
lawfully be granted to him, if the property was stolen
from him, against the true owner of the slave. Hence
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accion de corrupcion de esclavo, porque quiso
corromperlo, o si ¢l quedara obligado no sélo con la
accion de hurto, sino también con la de esclavo
corrompido. Y asi, a nosotros, decidiendo sus con-
tiendas, nos plugo que se diera contra ¢él, no
solamente la accion de hurto, sino también la de
esclavo corrompido. Porque aunque de ningun modo
se pervirtié al esclavo, se dio, sin embargo, el consejo
del corruptor para perdicion de la probidad del
esclavo; y asi como segun las reglas del derecho no se
cometid ciertamente hurto, porque se considera que
comete hurto el que contra la voluntad del duefio se
apodera de cosas de éste, pero ¢l queda obligado a
causa de su dolo con la accion de hurto, asi también
se extendera no sin razon contra ¢l por causa de su
vicio la accion de esclavo corrompido, de suerte que
le esté impuesta la accion penal, como si en realidad
hubiese sido corrompido el esclavo, a fin de que por
virtud de esta impunidad no intente hacer lo mismo
también contra otro esclavo, que pueda ser
corrompido.

Dada las calendas de Agosto, bajo el consulado de
LAMPADIO y de ORESTE, varones esclarecidos.
[530.]

21.- El mismo Augusto a JULIAN, Prefecto del
Pretorio.- Cuestionabase entre los antiguos, cuando
el esclavo, que alguno poseia de buena fe, hubiere
cometido hurto de cosas ajenas o del mismo en cuyo
poder se constituyo, si el que de buena fe lo retiene
tendria la accion noxal de hurto contra el verdadero
dueflo, o si €l seria demandado con la accidén antes
mencionada por el que sufri6 el hurto. Y como por la
antigua jurisprudencia se expuso la regla general,
con relacion a este hombre, respecto del cual es
alguien compelido a aceptar la accion noxal de hurto,
que no concede que tenga contra otro la accion de
hurto, algunos la interpretaron por conjetura de
suerte que la accion de hurto no se extendiera
ciertamente de ningin modo contra el poseedor de
buena fe, pero que a éste mismo, si hubiere sufrido
hurto, se le concedia con razén la accidon noxal de
hurto contra el verdadero duefio; pero que el
poseedor de buena fe podia tener contra el sefior la
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posse eum adversus dominum habere actionem, non
solum quas servus subtraxerit iam apud eum consti-
tutus, sed et pro his quas furatus est, quando fugit
quidem a bona fide possessore, adhuc autem nondum
sub domini sui manibus fuerit constitutus. Quam
interpretationem prisca quidem iura per coniecturam
introducebant.

Nos autem altius et verius ad eam respicientes
generalem regulam sic ab initio esse prolatam acci-
pimus. Cum igitur bona fide possessor domini
cogitatione furem possidet, merito, donec apud eum
constitutus est, et aliis tenetur noxali actione, si
extranei furtum a servo fuerint passi, et ipse adversus
verum dominum non habet actionem secundum
regulam dicentem: qui habet adversus alium furti
actionem, ipse ea teneri non potest. Sin autem desinat
in servi retentione et ille apud verum dominum fuerit
inventus, tunc ipse quidem noxali furti actione
minime potest teneri, adversus verum autem
dominum habet ipse furti noxalem actionem, id est
pro rebus, quas vel nunc furatus est, cum est apud
verum dominum, vel antea, postquam bona fide
possessoris retentionem excesserit necdum apud
verum dominum factus.

Et sic iterum regulac generali casus evenit
consentaneus: qui enim habet tunc furti actionem
adversus dominum, ipse aliis teneri furti actione non
potest. Sic ex tempore omnibus discretis
vetustissima dubitatio nostro foedere conquiescat et
bona fide possessor in parte certa temporis et habeat
actionem et non teneatur, et ipse dominus in alio
tempore non teneatur actione et in alio sub actione
constituatur. De eo autem, qui liber constitutus ab
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the bona fide possessor of the slave could, on account
of the theft which he had sustained, have a noxal right
of action against the owner; even though the slave
was proved not to have been in the possession of the
latter. He would also be entitled to an action against
the true owner, not only for the property which the
slave took away while under his control, but also for
that which he stole from his bona fide possessor, even
if it should be proved that he was not yet under the
control of his true owner. This is the interpretation
which the authorities conjectured was to be given to
the ancient laws.

We, however, examining this point thoroughly, and
more in conformity with the truth, have adopted the
rule promulgated in the beginning. Therefore, as a
bona fide possessor is in possession of the thief as his
master, it is reasonable that while he is under his
control he should be liable in a noxal action to others,
if they had property stolen by the slave, and that he
himself should have no right of action against the true
owner of the slave, in accordance with the rule that he
who is entitled to the action of theft against another
cannot himself be liable to one based on the same
offence. Where, however, the bona fide possessor has
lost control of the said slave, and he is found in the
hands of his true owner, then he himself will, by no
means, be liable to the noxal action of theft, but he
will have the right to bring a noxal action of theft
against the true owner for property which the slave
stole when under his control, as well as for any thefts
of which he was previously guilty after having been
released from the control of his bona fide possessor,
and before he came into the possession of his true
owner.

Thus, a second time, the case stated conforms to
the general rule, for he who has a right of action of
theft against the owner cannot himself be held liable
to others in the action of theft; and hence the doubt
formerly entertained by the ancient jurists, and
disclosed by their contrary opinions is disposed of by
Our interposition, and a bona fide possessor is
entitled to an action during the prescribed term, and is
not responsible; while the owner himself at one time
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accion noxal por razon del hurto, que sufrio, siempre
y cuando el esclavo hubiera estado constituido bajo
la posesion de su sefior; y que podia él tener la accion
contra el sefior, no sélo respecto a aquellas cosas que
el esclavo hubiere substraido estando ya constituido
en poder de ¢l, sino también respecto a las que hurtd
ciertamente cuando huyo del poseedor de buena fe, si
aun no hubiere estado constituido todavia bajo el
poder de su sefior. Cuya interpretacion introducia
ciertamente por conjetura el antiguo derecho.

Pero Nos, considerandola desde un punto de vista
mas elevado y verdadero, entendemos que la regla
general fue dada desde un principio de este modo.
Asi, pues, cuando el poseedor de buena fe posee en
concepto de duefo a un ladrén, con razon esta
obligado por la accién noxal también a favor de otros
mientras estuvo en su poder, si los extrafios sufrieron
hurto por parte de esclavo, y no tiene él accion contra
el verdadero sefior seguin la regla que dice: el mismo
que tiene contra otro la accion de hurto, no puede
estar obligado por ella. Mas si cesara en la retencion
del esclavo, y éste fuere hallado en poder del
verdadero duefio, en este caso no puede ¢l cierta-
mente estar de ninguna manera obligado por la
accion noxal de hurto, pero tiene contra el verdadero
duefio la accion noxal de hurto respecto a aquellas
cosas que robo ahora, cuando estaba en poder del
verdadero duefio, o antes, después que hubiere salido
de laretencion del poseedor de buena fe, y todavia no
se constituyd en poder del verdadero duefio.

De este modo resulta a su vez conforme a la regla
general el caso propuesto. Porque el mismo que tiene
entonces contra el sefior la accion de hurto, no puede
estar obligado a otros por la accion de hurto; y
distinguido asi todo con arreglo al tiempo,
desaparezca por nuestra norma la antiquisima duda,
y tenga el poseedor de buena fe en una cierta parte de
tiempo la accion, y no esté sujeto a la accion, y el
mismo sefior no esté sujeto en un tiempo a la accion,
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alio bona fide tenetur, si furtum commiserit, recte et
sine aliqua dubitatione dicitur posse eum, qui liber
est cognitus, et ab ipso qui bona fide eum detinet pro
furto conveniri, et bona fide possessorem, si ab extra-
neo furtum liber commiserit, non posse conveniri,
sed ipsum pro suo furto respondere, quia generalis
regula de servo prolata est, et pro eo, qui non servus,
sed liber et suae potestatis est, noxalem moveri
actionem impossibile nostrisque legibus incognitum
est.

Dat. Kal. Octob. Constantinop. LAMPADIO et
ORESTE VV. CC. Conss. (530).

22.- Idem A. TULIANO P. P- Manifestissimi
quidem iuris est furto perpetrato ei competere furti
actionem, cuius interest, ne furtum committatur. Sed
quaerebatur apud antiquos legum interpretes, si quis
commodavit alii rem ad se pertinentem et ipsa res
subtracta est, an furti actio adversus furem institui
possit ab eo qui rem utendam accepit, idoneo scilicet
constituto, quia et ipse commodati actione a domino
pro ea re conveniri potest. Et hoc quidem paene iam
fuerat concessum, ut habeat ipse actionem, nisi
inopia noscitur laborare: tunc enim furti actionem
domino competere dicebant. Sed ea satis increbuit
dubitatio, si tempore quo furtum committebatur
idoneus erat is qui rem commodandam accepit,
postea autem ad inopiam pervenit, antequam
moveatur actio quae ei antea competebat, an debeat
actio quae semel ei adquisita est firmiter apud eum
manere vel ad dominum reverti, cum et hoc
quaerebatur, an in hoc casu furti actio ambulatoria sit
necne.

Sed omnem talem tractatum alia sequitur
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is not liable to the action, and at another it can be
brought against him. Moreover, where a man who,
while actually free, is, nevertheless, held by another
in good faith as a slave, commits a theft, and it should
be legally and undoubtedly ascertained that he is free,
he can be sued for the theft by him who had
possession of him in good faith; and the latter, if the
said freeman should steal from a stranger, cannot be
sued, but the former must be liable for his own theft,
as the general rule promulgated with reference to a
slave and for the benefit of one who is not a slave but
a freeman, and his own master, is that a noxal action
cannot be brought against the latter, and is unknown
to our laws.

Given on the Kalends of October, during the fifth
Consulate of Lampadius and Orestes, 530.

22.- The Same to John, Praetorian Prefect.- It is a
clear rule of law that, where a theft has taken place, an
action will lie in favor of him who is interested in not
having had it committed. Where, however, anyone
lent another property belonging to himself, and it was
stolen, the question arose among the ancient legal
authorities whether an action of theft could be
brought by the person who received it for his use,
against the thief, of course where the latter was
solvent; for the reason that the borrower himself was
liable to an action of loan by the owner of the stolen
property. It was, however, hardly conceded that he
himself would have a right of action, unless he was
known to be in poverty, for then the authorities held
that the action of theft would lie in favor of the owner.
For here the doubt increased, if at the time when the
theft was perpetrated, the person who borrowed the
property was solvent, but afterwards was reduced to
indigence before the suit was brought to which he
was previously entitled, whether the right of action
which he had once acquired should still remain in
him, or revert to the owner of the property; and then
the question arose whether, in a case of this kind, the
right of action was alterable, or not.

Another subdivision remains to be made with
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y esté sometido a la accion en otro. Mas respecto al
que siendo libre es poseido de buena fe por otro, si
hubiere cometido hurto, con razén y sin ninguna
duda se puede decir que el que es reconocido como
libre es demandado de hurto por el mismo que de
buena fe lo retiene, y que el poseedor de buena fe, si
un hombre libre hubiere cometido el hurto contra un
extrafio, no puede ser demandado, sino que aquel
mismo responde de su propio hurto, porque la regla
general se establecio respecto al esclavo, y en cuanto
al que no es esclavo, sino libre y de propia potestad,
es imposible y desconocido en nuestras leyes que se
promueva la accion noxal.

Dada en Constantinopla las Calendas de Octubre,
bajo el consulado de LAMPADIO y de ORESTE,
varones esclarecidos. [530.]

22.- El mismo Augusto a JULIAN, Prefecto del
Pretorio.- Es ciertamente de evidentisimo derecho,
que perpetrado un hurto, le compete la accion de
hurto a aquel a quien le interesa que no se cometa el
hurto. Pero dudéabase por los antiguos intérpretes de
las leyes, si, habiendo dado uno a otro en comodato
alguna cosa que le pertenece, y habiendo sido
substraida esta misma cosa, se podria intentar contra
el ladron la accion de hurto por quien recibio la cosa
para usarla, siendo, por supuesto, persona idonea,
porque también €l puede ser demandado en cuanto a
aquella cosa con la accion de comodato por el duefio.
Y esto ciertamente habia sido ya casi concedido, de
modo que tuviera la accion, si no se conociera que era
pobre; porque en este caso, decian, le compete al
duefio la accion de hurto. Mas esta duda aumentd
bastante, si el que recibid en comodato la cosa era
solvente al tiempo en que se cometia el hurto, pero
después llego a pobreza antes que se promoviera la
accion que a €l le competia anteriormente, sobre si
deberia subsistir firmemente en ¢l la accidon que una
vez fue adquirida para él, o si deberia volver al
dueno, dudandose también esto, si en este caso seria,
ono, ambulatoria la accion de hurto.

Mas agrégase a todas estas cuestiones otra
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subdivisio, si ex parte solvendo sit is qui rem
utendam accepit, ut possit non in totum, sed
particularem solutionem ei facere, an habeat furti
actionem vel non.

§ 1.- Tales itaque ambiguitates veterum, immo
magis, quod melius dicendum est, ambages nobis
decidentibus in tanta rerum difficultate simplicior
sententia placuit, ut in domini sit voluntate, sive
commodati actionem adversus res accipientem
movere desiderat sive furti adversus eum qui rem
subripuit, et alterutra earum electa dominum non
posse ex paenitentia ad alteram venire. Sed si quidem
furem elegerit, illum qui rem utendam accepit
penitus liberari: sin autem quasi commodator veniat
adversus eum qui rem utendam accepit, ipsi quidem
nullo modo competere posse adversus furem furti
actionem, eum autem, qui pro re commodata
convenitur, posse adversus furem furti habere
actionem, ita tamen, si dominus sciens rem esse
subreptam adversus eum qui eam accepit perveniat.

§ 2.- Sin autem nescius et dubitans rem non esse
apud eum commodati actionem instituit , postea
autem re comperta voluit remittere quidem
commodati actionem, ad furti autem pervenire, tunc
licentia ei concedatur et adversus furem venire, nullo
obstaculo ei opponendo, quoniam incertus
constitutus movit adversus eum qui rem utendam
accepit commodati actionem, (nisi domino ab co
satisfactum est: tunc etenim omnimodo furem a
domino quidem furti actione liberari, suppositum
autem esse ei, qui pro re sibi commodata domino
satisfecit), cum manifestissimum est, etiam si ab
initio dominus actionem instituit commodati ignarus
rei subreptae, postea autem hoc ei cognito adversus
furem transivit, omnimodo liberari eum qui rem
commodatam suscepit, quemcumgque causae exitum
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reference to this discussion, namely, where the
person who received the property for use was partly
solvent so that he could not make payment of all that
was due, but only of a portion of the same, whether or
not he would be entitled to the action of theft.

§ 1.- Hence, We have resolved the doubts of the
ancients so far as these matters are concerned; nay, it
is better to say that We have finally disposed of these
perplexing distinctions by an opinion which is more
simple than the difficulties were great, and We hold
that the owner shall be authorized to choose whether
he shall proceed by an action of loan against the
person who received the property, or bring an action
of theft against the one who stole it; and having
selected one of these methods of procedure, the
owner cannot change his mind, and have recourse to
the other, and if he decides to sue the thief, he who
received the property for use shall be absolutely
released from liability. Where, however, as the
lender, he proceeds against him who borrowed the
property, he can, under no circumstances, bring the
action of theft against the thief, and he who is sued on
account of the property which was loaned will
himself be entitled to the action of theft against the
thief; provided that the owner, being aware that the
property has been stolen, proceeds against him to
whom it was lent.

§ 2.- When, however, he brings suit, not knowing
that the property was in possession of the person to
whom it had been lent, or, being in doubt whether this
was the case, and, after the property has been found,
he wishes to abandon the action of loan, and have
recourse to that of theft, permission shall be granted
him to do so, and to proceed against the thief, and he
cannot successfully be opposed, as he was uncertain
who had the property when he brought the action of
loan against him who received it for use, unless the
owner of the same has been indemnified by him. For
in this case, the thief will be absolutely released from
liability to the action of theft by the owner, but he will
be substituted for the person who made good to the
owner the property lent to him, as it is perfectly
evident that if, in the beginning, the owner brought
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distincion, si, siendo en parte solvente el que para
usarla recibio la cosa, de modo que pudiera hacerle la
devolucién no en totalidad, sino en parte, tendria, o
no, laaccion de hurto.

§ 1.- Asi, pues, decidiendo nosotros tales ambi-
giiedades, y aun, como mas bien se debe decir,
prolijidades, nos plugo en tan grande dificultad de
cosas una resoluciéon mas sencilla, de suerte que
quede a la voluntad del duefio promover, si lo desea,
la accion de comodato contra el que recibe las cosas,
o la de hurto contra el que la hurto, y que, elegida una
de las dos, no pueda el dueio dirigirse por su
arrepentimiento a la otra; pero si verdaderamente
hubiere optado por el ladron, quede enteramente
libre el que para usarla recibi6 la cosa; mas si como
prestamista se dirigiera contra el que recibid la cosa
para usarla, no le pueda competir ciertamente al
mismo de ningtin modo la accién de hurto contra el
ladron, pero pueda tener el que por la cosa dada en
comodato es demandado la accion de hurto contra el
ladrén, pero esto, si sabiendo el duefio que la cosa
habia sido substraida, se dirigiera contra el que la
recibio.

§ 2.- Mas si ignorando y dudando que la cosa no
esta en poder de éste, intento la accion de comodato,
pero después, descubierta la verdad, quiso cierta-
mente desistir de la accion de comodato y dirigirse a
la de hurto, concédasele entonces permiso para
dirigirse también contra el ladron, sin que se le haya
de oponer ningiin obstaculo, porque hallandose en
incertidumbre promovio la acciéon de comodato
contra el que recibid la cosa para usarla, a no ser que
por éste se le haya dado satisfaccion al duefio, (pues
entonces el ladron queda ciertamente de todos modos
libre de la accidon de hurto respecto al duefio, pero
obligado a aquel que por la cosa que a ¢l se le habia
prestado dio satisfaccion al duefio), como quiera que
es evidentisimo, que, aunque en un principio el
duefio intent6 la accion de comodato, ignorando que
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dominus adversus furem habuerit: eadem definitione
obtinente, sive in partem sive in solidum solvendo sit
is qui rem commodatam accepit.

§ 3.- Sed cum in secunda dubitatione incidebat,
quid statuendum sit, si quis rem commodatam
habuerit, quam aliquis furto subtraxerat et lite
pulsatus condemnationem passus fuerat non tantum
in rem furtivam, sed etiam in poenam furti, et postea
dominus rei venerit omnem condemnationem
accipere desiderans utpote ex suae rei occasione
ortam, alia dubitatio incidit veteribus, utrumne rem
tantummodo suam vel eius aestimationem con-
sequatur, an etiam summam poenalem. Et licet ab
antiquis variatum est et ab ipso papiniano in con-
trarias declinante sententias, tamen nobis haec
decidentibus papinianus, licet variavit, eligendus est,
non in prima, sed in secunda eius definitione, in qua
lucrum statuit minime ad dominum rei pervenire: ubi
enim periculum, ibi et lucrum collocetur, nec sit
damno tantummodo deditus qui rem commodatam
accepit, sed liceat ei etiam lucrum sperare.

§ 4.- Cum autem in confinio earum dubitationum
tertia exorta est, quare non et eam decidimus? cum
enim apertissimi iuris est non posse maritum
constante matrimonio furti actionem contra suam
uxorem habere, quia lex ita atrocem actionem dare in
personas ita sibi coniunctas erubuit, huiusmodi
incidit veterum sensibus quaestio. Quidam etenim re
sibi commodata huiusmodi rei furtum a sua muliere
passus est: et dubitabatur, utrumne domino rei furti
actio contra mulierem praestatur, an propter
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the action of loan, being ignorant at the time that the
property had been stolen, and after he ascertained this
and proceeded against the thief, he who borrowed the
property will be absolutely released, no matter what
the result of the action brought against the thief by the
owner of the property may be. The same rule will
apply where he who borrowed the article for use is
partly, or entirely, solvent.

§ 3.- A second doubt arose among the ancient
authorities, that is to say, what should be decided
where someone borrowed property for use, and
another stole it from him, and the latter, having been
sued, had judgment rendered against him, not only
for what was stolen, but also for the penalty of theft,
and the owner afterwards came in and desired to
collect the entire amount of the judgment, as being
rendered for property belonging to him ? In cases of
this kind the ancient jurists were also in doubt
whether only his property, or the value of the same,
should be delivered to the owner, or whether the sum
exacted as a penalty should also be paid to him. And
although various opinions were held by them on this
point, and Papinianus himself made different
statements regarding it, We have decided that
notwithstanding the conflicting opinions of
Papinianus, not his first, but his second conclusion,
should be adopted, in which he held that the profit
ought, by no means, to come into the hands of the
owner of the property. For he who has borne the risk
should also obtain the advantage; so that he who
received the property as a loan will not suffer any
loss, but will be permitted to enjoy the benefit
resulting from his efforts.

§ 4.- In the resolution of the doubts above set forth,
a third question arose, and why should We not decide
it, also? For, as it is a perfectly plain rule of law that a
husband cannot, during the existence of the marriage,
bring the action of theft against his wife, for the
reason that the law is ashamed to grant such an
atrocious proceeding against a person so intimately
connected with him, the point raised by the ancient
jurists was as follows: where property which was lent
to a man for use was stolen from him by his wife, the
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la cosa habia sido substraida, y después, conocido
esto por €l, se dirigi6 contra el ladréon, queda de todos
modos libre el que recibido en comodato la cosa,
cualquiera que sea el éxito que en la causa hubiere el
duefio obtenido contra el ladron; observandose esta
misma disposicion, ora sea solvente en parte, ora por
latotalidad, el que recibi6 la cosa en comodato.

§ 3.- Pero cayéndose en una segunda duda sobre
qué se habria de determinar, si uno hubiere tenido en
comodato una cosa, que otro le hubiere substraido
por hurto, y citado éste a juicio hubiere sido con-
denado no solamente a la cosa hurtada, sino también
a la pena de hurto, y después hubiere comparecido el
dueio de la cosa pretendiendo recibir toda la
condena, como producida con ocasion de una cosa
suya, surgio para los antiguos otra vacilacion, sobre
si conseguird tinicamente su cosa o su estimacion, o
si también la cantidad sefialada por pena. Y aun
cuando se discrepo por los antiguos, y por el mismo
Papiniano, que difiere en opiniones contrarias, sin
embargo, decidiendo nosotros este punto, hemos de
optar por Papiniano, aunque haya variado, no en su
primera, sino en su segunda decision, en la que
establecio que de ningtin modo pasa el lucro al duefio
de la cosa; porque donde esté el riesgo, alli también
se ponga el lucro, y no se halle sujeto solamente a
quebranto el que recibié en comodato la cosa, sino
que también le sea licito esperar lucro.

§ 4.- Mas como al término de estas dudas surgio la
tercera, (por qué no la hemos de resolver también?
Como es de derecho evidentisimo, que durante el
matrimonio no puede el marido tener contra su mujer
la accidn de hurto, porque la ley se avergonzd de dar
una accion tan grave contra personas tan unidas entre
si, surgié esta duda para la inteligencia de los
antiguos. En efecto, auno, a quien se le habia dado en
comodato una cosa, le fue hurtada esta cosa por su
mujer; y se dudaba, si al duefio de la cosa se le daria
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necessitatem causae et maritus eius utpote
commodati actioni suppositus potest habere furti
actionem. Et auctores quidem iuris satis et in hac
specie contra se iurgium exercuerunt: ex praesente
autem lege et anterioribus nostris decisionibus, quae
in ista positae sunt constitutione, potest et haec
species apertius dirimi. Si enim domino dedimus
electionem ad quem voluit pervenire, sive ad eum qui
rem commodatam accepit, sive contra eum qui
furtum commisit, et in hac specie maritus quidem
propter matrimonii pudorem non furti, sed rerum
amotarum actionem habeat, si ipsum dominus
elegerit, dominus autem omnem licentiam possideat
sive adversus maritum commodati sive adversus
mulierem furti actionem extendere: ita tamen ut, si
ipse qui rem commodatam accepit solvendo sit, nullo
modo adversus mulierem furti actio extendatur, ne ex
huiusmodi occasione inter maritum et uxorem, qui
non bene secum vivunt, aliqua machinatio oriatur, et
forsitan marito volente uxor eius et trahatur et furti
patiatur poenalem condemnationem.

Dat. XV. Kal. Decemb. LAMPADIO et ORESTE
VV.CC.Conss (530).

TIT. III

DE OPERIS LIBERTORUM

1.- Impp. SEVERUS er ANTONINUS AA.
ROMANO.- Si tempore manumissionis operae tibi
impositae sunt, scis te eas praestare debere. Solet
autem inter patronos et libertos convenire, ut pro
operis aliquid praestetur, licet pretium non possit,
nisi quando propter inopiam pro alimentis id extra
ordinem peti necessitas suaserit, cum, etsi operae
non erant impositae, defectis tamen facultatibus
patroni alere eum cogebaris.
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question arose whether the owner would have the
right to bring suit for theft against the woman, or
whether, on account of the necessity of the case, her
husband, being liable to the action of loan, would
have a right to bring the action of theft against her?
Many arguments on this point were advanced by the
authorities. It can, however, clearly be settled by the
present law, and by Our former decisions which are
included in this constitution. For if We grant the
choice to the owner to proceed against either of the
parties whom he may select, that is, either against the
one who borrowed the property, or against him who
committed the theft, in this instance, the husband, on
account of the respect attaching to marriage, shall
have aright to bring, not an action of theft, but one for
the surreptitious removal of property, if the owner
should choose to proceed against him. The owner has
perfect liberty to bring an action of loan against the
husband, or an action of theft against the wife, with
the understanding that where he who borrowed the
article is solvent, the action of theft cannot be brought
against the wife, lest where husband and wife do not
live in harmony, this may be made the occasion of
some artifice, and the wife may, with the consent of
the husband, be given up by him, and suffer the penal
condemnation for theft.

Given on the fifteenth of the Kalends of
September, during the fifth Consulate of Lampadius
and Orestes, 530.

TITLE III

CONCERNING THE SERVICES
OF FREEDMEN

1.- The Emperors Severus and Antoninus to
Romanus.- 1f, at the time of your manumission,
services were imposed upon you as a condition of the
same, you are advised that you must render them. It
is, however, usually agreed between patrons and
freedmen that something in the way of service shall
be given for the latter, although a price cannot be
demanded for what is done, unless when, on account
of poverty, necessity may require this to be paid for
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contra la mujer la accion de hurto, o si por la
necesidad de la causa también su marido, como
sujeto a la accidon de comodato, podria tener la accion
de hurto. Y ciertamente que los autores de derecho
sostuvieron entre si también en este punto larga
contienda; mas en virtud de la presente ley y de las
anteriores decisiones nuestras, que en esta
constitucion han sido incluidas, se puede dirimir con
mas facilidad también este caso. Porque si al duefio le
hemos dado la eleccion para que se dirija contra
quien quisiere, ora contra el que recibi6 en comodato
la cosa, ora contra el que cometio el hurto, en el caso
presente tenga también el marido, a la verdad, por
causa del pudor del matrimonio, no la acciéon de
hurto, sino la de cosas amovidas (si el duefio hubiere
optado por dirigirse contra ¢l), pero posea el duefio
plena facultad para intentar o contra el marido la
accion de comodato, o contra la mujer la de hurto;
pero de suerte, que, si fuera solvente el que recibi6 la
cosa en comodato, de ningun modo se intente contra
lamujer la accion de hurto, no sea que con tal ocasion
surja algln ardid entre marido y mujer, que no viven
bien entre si, y que acaso queriéndolo el marido sea
extraida de la casa su mujer, y sufra la condena penal
de hurto.

Dada a 15 de las Calendas de Diciembre, bajo el
consulado de LAMPADIO y de ORESTE, varones
esclarecidos. [530.]

TITULO 111

DE LOS SERVICIOS DE LOS LIBERTOS

1.- Los Emperadores SEVERO y ANTONINO,
Augustos, a ROMANO.- Si al tiempo de la manu-
mision se te impusieron servicios, ya sabes que debes
prestarlos. Mas se suele convenir entre patronos y
libertos, que en lugar de los servicios se dé alguna
cosa, aunque no se pueda pedir precio, a no ser
cuando por causa de indigencia la necesidad
aconsejare que por extraordinario se pida aquel para
alimentos, porque, aun cuando no se habian
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PP. I1I. Kal. Ianuar. CHILONE et LIBONE Conss.
(204).

2.- lidem AA. EUTYCHETI.- Manumissionis
causa traditus neque in servitutem deduci a manu-
missore potest neque impositas operas praestare
cogitur.

PP. VI. Kal. Mai. ANTONINO A. II. Et GETAII.
Conss. (205).

3.-Iidem AA. QUINTIANO.- Qui nummis acceptis
ab extraneo servum suum manumisit et pro operis
pecuniam ab eo accepit, sive fuerant operae impo-
sitae sive non fuerant, ut indebita soluta reddere
cogitur.

PP. Kal. Novemb. ALBINO et AEMILIANO
Conss.(2006).

4.- Imp. ANTONINUS 4. VALERIANO.- Si quam
pecuniam tibi a liberto tuo ex venditione operarum
deberi probaveris, restitui tibi a liberto tuo praeses
iubebit (ex hoc enim liberam testamenti factionem
libertus habet), modo si non onerandae libertatis
gratia emissam cautionem probabitur.

PP. XIV. Kal. Mai. Duobus ASPRIS Conss. (212).

5.-Idem A. TERENTIO.- Mater tua ab eo, quem ex
causa fideicommissi manumisit, operas impositas
petere non potest, nisi eius tantummodo temporis,
quo eum ante manumisit, quam dies fideicommissae
libertatis existeret. Sed nisi ei honorem patronis
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support, which is unusual; and even though no
services have been imposed upon you, still, if your
patron should lose his property, you will be obliged to
support him.

Given on the third of the Kalends of January,
during the Consulate of Chilo and Libo, 204.

2.- The Same Emperors to Eutyches.- A slave who
has been manumitted cannot again be reduced to
servitude by the person who liberated him, nor can he
be compelled to perform services subsequently
imposed upon him.

Given on the sixth of the Kalends of May, during
the second Consulate of Antoninus and Geta, 205.

3.- The Same Emperors to Quintiniamis.- He who
has received money from a stranger with the
understanding that he shall manumit his slave, and
also exacts money from the slave on account of work
performed, whether services were imposed upon him
or not, shall be forced to return the money paid as
constituting a debt which is not due.

Given on the Kalends of November, during the
Consulate of Albinus and Aemilianus, 206.

4.- The Emperor Antoninus to Valerian.- If you
prove that you are entitled to money derived from the
sale of the services of your freedman, the Governor
will order it to be paid to you by him. The freedman
has perfect liberty to execute a will, provided that the
agreement which he made was not entered into for
the purpose of oppressing liberty.

Given on the fourteenth of the Kalends of May,
during the Consulate of the two Aspers, 212.

5.- The Same Emperors to Terentius.- Your mother
cannot claim services imposed upon one whom she
manumitted, in accordance with the terms of a trust,
unless the time when she manumitted him preceded
that fixed by the trust. If, however, he should not
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impuesto servicios, faltando, sin embargo, los recur-
sos del patrono, estabas obligado a alimentarlo.

Publicada a 3 de las Calendas de Enero, bajo el
consulado de QUILON y de LIBON. [204.]

2.- Los mismos Augustos a EUTIQUES.- El
entregado por causa de manumisiéon ni puede ser
reducido a esclavitud por el manumisor, ni es obli-
gado a prestar los servicios impuestos.

Publicada a 6 de las Calendas de Mayo, bajo el
segundo consulado de ANTONINO y el de GETA.
[205.]

3.- Los mismos Augustos a QUINCIANO.- El que
habiendo recibido de un extrafio dinero manumitié
un esclavo propio, y de éste recibio dinero en lugar de
servicios, ora si habian sido impuestos los servicios,
ora sino lo habian sido, es obligado a devolver, como
no debido, el dinero pagado.

Publicada las Calendas de Noviembre, bajo el
consulado de ALBINO y de EMILIANO. [206.]

4.- El Emperador ANTONINO, Augusto, a
VALERIANO.- Si hubieres probado que por tu
liberto se te debe alguna cantidad por venta de
servicios, el presidente mandaré que te sea entregada
por tu liberto. Porque en virtud de esto tiene el liberto
la libre testamentifaccion, si se probare que la
obligacion no se contrajo con objeto de gravar la
libertad.

Publicada a 14 de las Calendas de Mayo, bajo el
consulado delos dos ASPROS. [212.]

5.- Elmismo Augusto a TERENCIO.- Tu madre no
puede pedirle los servicios impuestos a aquel a quien
manumitié por causa de fideicomiso, a no ser solo
por el tiempo que lo manumitié antes de que llegase
el dia de la libertad dejada por el fideicomiso. Pero si
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debitum exhibuerit, adeat competentem iudicem pro
modo admissi vindicaturum.

PP. III. Id. Mai. Duobus ASPRIS Conss. (212).

6.- Idem A. MINICIO.- Liberti libertacque
defunctorum operas neque extraneis heredibus pa-
tronorum debent neque maritis patronarum.

PP.Kal. Novemb. ALEXANDROA. Cons. (212).

7.- Idem A. MINICIO.- Nec patronis pro operis
mercedem accipere licet, quamvis, si indictae operae
praestitae non sint, ad pecuniae exactionem obsequii
non praestiti aestimatio convertatur.

§ 1.- Qui autem duos filios in potestate vel diversis
temporibus habuit, lege iulia de maritandis ordinibus
obligatione operarum liberatur.

Dat. XII. Kal. Tun. IULIANO II. Et CRISPINO
Conss. (224).

8.- Idem A. AGUSTINO.- Si tuis nummis emptus
es ab eo a quo manumissus es, nec operas ei debes
neque puniri ab eo utpote ingratus potes: patronum
tamen tuum esse negari non oportet.

Dat. II1. 1d. Septemb. IULIANO II. Et CRISPINO
Conss. (224).

9.- Idem A. LICTORIO.- Libertae tuae ducendo
eam uxorem dignitatem auxisti, et ideo non est
cogenda operas tibi praestare, cum possis legis
beneficio contentus esse, quod invito te iuste non
possitalii nubere.

Dat. X. Kal. Mart. FUSCO et DEXTRO Conss.
(225).
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show her the respect due to a patroness, she can apply
to a competent judge to claim what she is entitled to.

Given on the third of the Ides of May, during the
Consulate of the two Aspers, 212.

6.- The Emperor Alexander to Cecilius.- The
freedmen and freedwomen of deceased persons do
not owe services to the foreign heirs of their patrons,
or to the husbands of their patronesses.

Given on the Kalends of November, during the
Consulate of Alexander, 222.

7.- The Same to Minicius.- It is not lawful for
patrons to receive money for the services of their
freedmen, although if the services are not performed,
a want of proper respect cannot furnish a good
ground for its collection.

§ 1.- He who has had two sons under his control at
the same, or different times, is, by the Lex Julia
relating to Marriages, released from the obligation of
rendering services.

Given on the twelfth of the Kalends of June, during
the Consulate of Julian, Consul for the second time,
and Crispinus, 224.

8.- The Same Emperor to Augustinus.- If you have
been purchased with your own money from him who
manumitted you, you do not owe him any services,
nor can you be punished by him for ingratitude. You
will not, however, be allowed to deny that he is your
patron.

Given on the third of the Ides of September, during
the Consulate of Julian, Consul for the second time,
and Crispinus, 224.

9.- The Same to Lictorius.- You have exalted the
rank of your freedwoman by having married her, and
therefore she should not be compelled to perform
services for you, as you should be satisfied with the
benefit of the law which provides that she cannot
legally marry another without your consent.

Given on the tenth of the Kalends of March, during
the Consulate of Fuscus and Dexter, 225.
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¢l no le hubiere guardado la consideracion debida a
los patronos, dirijase al juez competente, que lo
castigara con arreglo a la falta cometida.

Publicada a 3 de los Idus de Mayo, bajo ¢l con-
sulado de los dos ASPROS. [212.]

6.- El Emperador ALEJANDRO, Augusto, a
CECILIO.- Los libertos y las libertas no deben
servicios a los herederos extraflos de sus patronos
difuntos, ni alos maridos de sus patronas.

Publicada las Calendas de Noviembre, bajo el
consulado de ALEJANDRO, Augusto. [222.]

7.- El mismo Augusto a MINICIO.- No les es licito
a los patronos recibir merced en lugar de servicios,
aunque, si no se hubieran prestado servicios indi-
cados, la estimacion del obsequio no prestado se
convierta en exaccion de dinero.

§ 1.- Mas el que tuvo dos hijos bajo su potestad,
aun en diversos tiempos, se libra de la obligacion de
los servicios por la ley Julia sobre los casamientos de
las clases.

Dada a 12 de las Calendas de Junio, bajo el
segundo consulado de JULIAN y el de CRISPIN.
[224.]

8.- El mismo Augusto a AGUSTINO.- Si con tu
dinero fuiste comprado por quien fuiste manumitido,
ni le debes servicios, ni puedes ser castigado por él
como ingrato; pero no se debe negar que ¢l es tu
patrono.

Dada a 3 de los Idus de Septiembre, bajo el
segundo consulado de JULIAN y el de CRISPIN.
[224.]

9.- El mismo Augusto a LICTORIO.- Aumentaste
la dignidad de tu liberta tomandola por mujer, y por
lo tanto, no ha de ser obligada a prestarte servicios,
pudiendo estar ti contento con el beneficio de la ley,
como quiera que contra tu voluntad no pueda casarse
legitimamente con otro.

Dada a 10 de las Calendas de Marzo, bajo el
consulado de FUSCO y de DEXTRO. [225.]
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10.- Idem A. HERCULIANO.- Titius si, cum
testamentum faceret, servo suo libertatem cum
condicione hac dedit: "Caium servum meum a die
mortis meae annis tribus peractis manumitti volo, ita
ut praestet heredibus meis, sicut me vivo praestabat",
et cum idem servus testatori diurnum quiddam
praestabat et post mortem eius usque ad diem
praestandae libertatis etiam heredibus praestiterat,
manifestum est, quod adeptus libertatem ad eandem
praestationem compelli non possit.

Dat. VII. Id. August. FUSCO et DEXTRO Conss.
(225).

11.- Imp. GORDIANUS 4. AFRICANO.- Quod
ex liberta muliere nascitur, ingenuum est.

§ 1.- Is autem, qui libertate sua nubenti com-
modavit adsensum, quamvis operas ab ea exigere
non possit, iura patronatus non amittit.

PP. III. Non. August. PIO et PONTIANO Conss.
(238.)

12.- Impp. DICOLETIANUS et MAXIMIANUS
AA. Et CC. VENERIAE.- Qui manumittuntur,
liberum ubi voluerint commorandi arbitrium habent
nec a patronorum filiis, quibus solam reverentiam
debent, ad serviendi necessitatem redigi possunt, nisi
ingrati probentur, cum neque cum patrono habitare
libertos iura compellunt.

S.IX.Kal. Iun. IpsisAA. Conss. (293-304).

13.- Impp. VALENTINIANUS, VALENS et GRA-
TIANUS 44A4. Ad PROBUM P. P- In redhibitione
operarum maneat poena eum, qui alienum libertum
recipiendum esse duxerit.
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10.- The Same Emperor to Herculianus.- Titius
executed a will conferring freedom upon his slave
Gaius, under the following condition: "I desire that
my slave, Gaius, shall be manumitted when three
years have elapsed from the time of my death,
provided he performs for my heirs the same services
which he was accustomed to perform for me in my
lifetime." As the said slave always rendered the same
services to the testator every day, and after his death
continued to render them to his heirs until the time
when he obtained his freedom, it is clear that, having
become free, he cannot be compelled to perform the
same services afterwards.

Given on the seventh of the Ides of August, during
the Consulate of Fuscus and Dexter, 225.

11.- The Emperor Gordian to Africanus.- A child
born of a freedwoman is freeborn.

§ 1.- Where a man has given his consent in the
marriage of his freedwoman, although he cannot
exact services from her, still he does not lose his
rights as a patron.

Given on the third of the Nones of August, during
the Consulate of Pius and Pontianus, 238.

12.- The Emperors Diocletian and Maximian to
Veneria.- Persons who have been manumitted are at
perfect liberty to reside wherever they choose, nor
can they again be reduced to slavery by the children
of their patrons, to whom they only owe respect,
unless they are proved to be ungrateful; nor do the
laws compel freedmen to live with their patrons.

Given on the ninth of the Kalends of June, during
the Consulate of the same Emperors. 293-304.

13.- The Emperors Valens, Valentinian and
Gratian to Probus, Praetorian Prefect.- Punishment
shall be inflicted upon anyone who harbors the
freedman of another who owes services to his patron.
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10.- El mismo Augusto a HERCULIANO.- Si
Ticio, al hacer testamento, le dio a su esclavo Cayo la
libertad con esta condicidon: «quiero que
transcurridos tres afos desde el dia de mi muerte sea
manumitido mi esclavo Cayo, de suerte que les haga
prestaciones a mis herederos como a mi en vida me
las haciay, y haciéndole el mismo esclavo al testador
cierta prestacion diaria, se la hubiere hecho después
de sumuerte también a los herederos hasta el diade la
dacion de la libertad, es evidente, que habiendo
alcanzado la libertad no puede ser compelido a la
misma prestacion.

Dada a 7 de los Idus de Agosto, bajo el consulado
de FUSCOyde DEXTRO. [225.]

11.- El Emperador GORDIANO, Augusto, a
AFRICANO.- Lo que nace de una mujer liberta es
ingenuo.

§ 1.- Mas el que le presto a su liberta su asenti-
miento para que se casara, aunque no pueda exigir de
ellaservicios, no pierde los derechos del patronato.

Publicada a 3 de las Nonas de Agosto, bajo el
consulado de PIO y de PONCIANO. [238.]

12.- Los Emperadores DIOCLECIANO y
MAXIMIANO, Augustos y Césares, a VENERIA.-
Los que son manumitidos tienen el libre arbitrio de
residir donde quisieren, y no pueden ser reducidos
por los hijos de los patronos, a quienes deben so6lo
reverencia, a la necesidad de ser esclavos, a no ser
que se probare que son ingratos, pues las leyes no
compelen alos libertos a habitar con su patrono.

Sancionada a 9 de las Calendas de Junio, bajo el
consulado de los mismos Augustos. [293-304.]

13.- Los Emperadores VALENTINIANO, VA-
LENTE y GRACIANO, Augustos, a PROBO,
Prefecto del Pretorio.- En la restitucion de servicios
subsista la pena contra el que hubiere creido que
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Dat. III. Id. Tul. GRATIANO A. II. Et PROBO
Conss. (371).

TIT. IV

DE BONIS LIBERTORUM ET
DE IURE PATRONATUS

1.- Impp. SEVERUS et ANTONINUS A44. SE-
CUNDAE.- Multum interest, utrum quis suis
nummis emptus ac manumissus sit ab emptore, an a
domino suo data pecunia mereatur libertatem. Priore
enim casu ad contra tabulas admitti patronum non
placet, posteriore omnia iura patronatus retinet. Et
ideo cum sabiniani patroni filii, qui plenum ius
habuit, ut hostis publici bona fisco vindicata sunt,
secundum ea, quae divo pertinaci placuerunt et nos
secuti sumus, in iura libertorum eius fiscus noster
successit.

PP. V. Non. Tul. FAUSTINO et RUFINO Conss.
(210).

2.- Impp. VALENTINIANUS ef VALENS AA4. Ad
FLORIANUM, Comitem rerun privatarum.- Si
liberti coniventibus patronis consortium cum ancillis
colonisve nostris elegerint, sciant illi se deinceps
commoda patronatus amissuros.

Dat. III. Id. Octobr. Triveris, LUPICINO et
IOVINO VV. CC. Conss. (367).

3.- Imp. IUSTINIANUS 4. DEMOSTHENI P. P-
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Given on the third of the Ides of July, during the
Consulate of Gratian, Consul for the second time,
and Probus, 371.

TITLE IV

CONCERNING THE PROPERTY OF
FREEDMEN AND THE RIGHTS
OF PATRONAGE

1.- The Emperors Severus and Antoninus to
Secunda.- It makes a great deal of difference whether
a slave obtains his freedom by means of his own
money, and is manumitted by his purchaser, or
whether he is entitled to his liberty by reason of a sum
paid by his master; for, in the first instance, it is
established that the patron cannot be admitted to the
possession of the estate contrary to the will of his
freedman; but in the second instance, he retains all
the rights of patronage. Therefore, when the property
of Sabinianus, the son of a patron, who, during his
lifetime, was entitled to all the rights of patronage,
was claimed by the Treasury on account of his being a
public enemy, according to the regulations
established by the Divine Pertinax, and adopted by
Us, Our Treasury will succeed to the rights imposed
upon his freedmen.

Given on the fifth of the Nones of July, during the
Consulate of Faustinus and Rufinus, 210.

2.- The Emperors Valens and Valentinian to
Florian, Count of Private Affairs.- If freedmen, with
the consent of their patrons, choose to marry Our
female slaves or serfs, their patrons are hereby
informed that they will hereafter forfeit the benefits
of patronage.

Given on the third of the Ides of October, during the
fifth Consulate of Lupicinius and Jovinus, 367.

3.- The Emperor Justinian to Demosthenes,
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debiaacogeraun liberto ajeno.

Dada a 3 de los Idus de Julio, bajo el segundo con-
sulado de GRACIANO, Augusto, y el de PROBO.
[371.]

TITULO IV

DE LOS BIENES DE LOS LIBERTOS Y DEL
DERECHO DE PATRONATO

1.- Los Emperadores SEVERO y ANTONINO,
Augustos, a SEGUNDA.- Hay mucha diferencia
entre que con su propio dinero haya sido uno
comprado y manumitido por el comprador, y que por
dinero dado obtenga de su sefior la libertad. Porque
en el primer caso no es licito que contra el testamento
sea el patrono admitido a los bienes de aquel, y en el
segundo retiene todos los derechos de patronato. Y
por lo tanto, habiendo sido reivindicados para el
fisco, como de enemigo publico, los bienes de
Sabiniano, hijo de un patrono que tuvo el pleno
derecho, nuestro fisco sucedio en los derechos de los
hijos de aquel, conforme a las disposiciones que le
parecieron bien al Divino Pertinax, y que nosotros
hemos seguido.

Publicada a 5 de las Nonas de Julio, bajo el
consulado de FAUSTINO y de RUFINO. [210.]

2.- Los Emperadores VALENTINIANO y» VA-
LENTE, Augustos, a FLORIANO, Conde de los
bienes privados.- Si consintiéndolo los patronos los
libertos hubieren elegido casamiento con esclavas o
colonas nuestras, sepan aquellos que para después
habran de perder los beneficios del patronato.

Dada en Tréveris a 3 de los Idus de Octubre, bajo el
consulado de LUPICINO y de JOVINO, varones
esclarecidos. [367.]

3.- El Emperador JUSTINIANO, Augusto, a
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Si quis patronum in posterum huiusmodi narra-
tionem conceperit vel in libertatibus, quae inter vivos
actitantur, vel in his, quae ex testamento vel codicillis
scriptis vel sine scriptis habitis proficiscuntur, ut
liberti eorum a iure patronatus liberentur, antiqua
interpretatione semota non dubitet etiam patronatus
ius ex sola tali verborum conceptione libertis esse
remittendum nec successionibus quae ab intestato
descendunt, quas veteres et post huiusmodi actus
servari in libertorum bonis decreverunt, a nobis
patronis integris reservandis.

Sed quemadmodum in natalium restitutione omne
ius tollitur patronatus, ita et in huiusmodi verbis
eandem esse vim observandam omnes non ignorent.
Idem que iuris est, si inter vivos manumissione
imposita in ultimis voluntatibus concessio data fuerit
patronatus: ita tamen, ut in omnibus natalium
restitutiones, ex quibus paene solis ingenuitas mera
libertis competit, tam obtineant quam in nostra re
publica polleant, cum nobis cordi est ingenuis magis
hominibus quam libertis eam frequentari. Reverentia
tamen, quae a libertis debetur, et iure, quod adversus
ingratos libertos patronis competit, integris
reservandis, et si per verborum conceptionem
secundum a nobis inductum modum ius patronatus
fuerit amissum, cum etiam haec ingenuitatis praemio
tolluntur, quam paene sola natalium restitutio
inducit. His videlicet casibus, per quos poenalibus
modis ius patronatus quasi ab indignis patronis
eripitur, in suo robore durantibus.

Recitata Septimo in novo consistorio palatii
[ustiniani.
Dat. I1I. Kal. Novemb. DECIO V. C. Cons. (529).
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Praetorian Prefect.- When a patron hereafter expects
his freedman to be released from the rights of
patronage, either by the execution of instruments
between the parties while living, or by a will or
codicil, or by means of verbal statements, the ancient
interpretation of the law having been abolished, no
doubt can exist that the freedman will be released
from the right of patronage solely by the expression
of words of this kind; nor are those rights reserved by
Us for patrons, unimpaired, where successions
descend ab intestato; and which the ancients decided
should be preserved with reference to the property of
freedmen, even after the execution of such
instruments.

As everyone is aware that, just as in the case of the
restitution of birth, all rights of patronage are
abolished, so under these circumstances the same
effect should be observed. This rule of law applies
where manumission takes place inter vivos, and the
release of the right of patronage has been granted by
last wills; so that restitutions of birth, in all instances
in which freedmen are only entitled to their liberty,
may obtain as much force as possible in Our Empire,
as We prefer that it be inhabited rather by freeborn
persons than by those who have been emancipated
from slavery. The respect, however, which is due
from freedmen to patrons, and the rights which can
be exerted by them against ungrateful freedmen,
shall remain unimpaired; and if the right of patronage
should be lost through the effect of words, in
accordance with the rule established by Us, the
restitution of birth alone will not entirely dispense
with this right due to individuals who are freeborn.
Moreover, in those instances in which unworthy
persons have been deprived of the rights of patronage
by means of penal actions, the latter shall continue to
have full effect.

Read seven times in the New Consistory on the
Palace of Justinian.

Given on the third of the Kalends of November,
during the fifth Consulate of Decius, 529.
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DEMOSTENES, Prefecto del Pretorio.- Si en lo
sucesivo hubiere manifestado algin patrono, ya en
las manumisiones que entre vivos se conceden, ya en
las que provienen de testamento o de codicilos,
hechos por escrito o sin escrito, que sus libertos estén
libres del derecho de patronato, no dude, quedando
rechazada la antigua interpretacion, que por este solo
alcance de las palabras se les ha de dispensar a los
libertos también del derecho de patronato, sin que
por nosotros se les haya de reservar integras a los
patronos las sucesiones de aquellos, que provienen
abintestato, y que los antiguos decretaron que se les
reservaran aun después de tales actos.

Sino que asi como en la restitucion de los derechos
de nacimiento libre se pierde todo derecho de
patronato, asi tampoco ignore ninguno que a tales
expresiones se les ha de reconocer la misma fuerza. Y
el mismo derecho hay, si, habiéndose impuesto entre
vivos la manumision, se hubiere hecho por ultima
voluntad la concesion del patronato; pero esto de
suerte, que en todas prevalezcan las restituciones de
los derechos de nacimiento, en virtud de las que, casi
unicamente, les compete a los libertos la mera
ingenuidad, lo mismo que si fueran dominantes en
nuestra republica, pues es nuestro anhelo que esté
poblada mas bien por hombres ingenuos que por
libertos: debiéndose, sin embargo, conservar
integramente la reverencia que se debe por los
libertos, y el derecho que contra los libertos ingratos
les compete a los patronos, aun si por virtud del
alcance de las expresiones se hubiere perdido
conforme a la manera introducida por nosotros el
derecho de patronato, puesto que también estas cosas
desaparecen por premio de la ingenuidad, que casi
unicamente la restitucion de los derechos de
nacimiento demuestra; subsistiendo, por supuesto,
en su vigor los casos en que por via de pena se les
quita, como a indignos, a los patronos el derecho de
patronato.

Recitada en Séptimo, en el nuevo consistorio del
palacio de JUSTINIANO.

Dada a 3 de las Calendas de Noviembre, bajo el
consulado de DECIO, varon esclarecido. [529.]
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A. Graecae consto Imp. lustiniani argumentum
ex Bas.

4.- Constitutio novam formam datura iuribus
patronatus, prius enarrat quae ex lege XII Tabularum
et ex iure praetorio et ex lege Papia antiquitus
obtinebant patronatus iura, atque ita sanctionem
suam orditur.

§ 1.- Ac primum quidem enumerat eos, qui iuribus
patronatus subiecti non sunt, quod accidit, quum
manumissor inter vivos vel in ultima voluntate dixit,
se remittere liberto ius patronatus; tunc enim
manifestum est, neque ipsi patrono, neque iis, qui ex
eius stirpe sunt, et multo magis nec extraneis eius
heredibus ius patronatus in illum competere. Sed et
quum dominus videt servum suum militare vel
dignitatem adipisci, nec contradicit, non solum liber
fit hoc modo servus, sed etiam omni solvitur
patronatus iure,

§ 2.- Et si quis ancillam suam prostituerit, etiam
haec ancilla fit libera, et omni privatur patronatus
iure dominus; sicuti et is, qui aegrotantem servum
negligit, et neque ipse eum procurat, neque in
xenonem eum mittit, neque consueta ei praebet
salaria, omni in eius substantia iure excidit.

§ 3.- Et si quis amore affectus erga ancillam suam,
neque habens legitimam uxorem, concubinam illam
sibi fungat, et ad mortem usque in eadem maneat
voluntate, tacuerit autem de eius fortuna, non solum
libera fit ipsa cum liberis, quos peperit ex domino,
sed in ingenuitatem etiam eripiuntur et lucrantur
peculium suum; ideoque nullum ius patronatus in iis
habent domini heredes, sive liberi sunt, sive extranei.

§ 4.- Et si quis pro aliquo libertatis causam agens
domino succubuerit, atque idem pretium pro servo
aestimato solverit, liberatur servus, pro quo pretium
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A. Graecae consto Imp. lustiniani argumentum
ex Bas.

4.- The Constitution, that was to give new form to
the patronage rights, enumerates the first rights of
patronage that in the antiquity were effective by
virtue of the law of the Twelve Tables, and right
prethorium, and the Law Papia, and arranges this
way its sanction.

§ 1.- And in the first place certainly it enumerates
those that are not subject to the patronage rights,
which occurs when the one that manumit between
alive or by last will said that it sent to I free the
patronage right; because then it is evident, that the
right of patronage is not incumbent on to them on him
nor to same patrono, nor to which are of his ancestry,
far from it to its strange heirs. But also when the
gentleman sees that his slave enters in the military
service or reaches a dignity, and one is not against, is
not only made frees this way the slave, but who is also
extinguished all right of patronage.

§ 2.- And if some will have prostitute to its slave,
also this slave is made frees, and the gentleman is
private of all right of patronage; as well as the one
that neglects the enslaved patient, and neither he
takes care of it, nor sends it to a hospital, nor pays the
customary wages to him, decays of all right to his
goods.

§ 3.- And if imprisoned one of love to its own slave,
and not having legitimate woman, were united it like
concubine, and persisted in the same will until the
death, but it will have shut up with respect to its
fortune, she is not only made frees with the children
whom of its gentleman she will have given to light,
but who also is taken for the naivete and they profit
with his peculium; and therefore, the heirs of the
gentleman, either are children, or strange, do not
have on them no right of patronage.

§ 4.- And if some defending by a other cause of
freedom will have succumbed before the gentleman,
and he himself will have paid the price by the valued
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A. Argumento de la constitucion griega del
Emperador Justiniano, tomado de las Basilicas.

4.- La constitucion, que habia de dar nueva forma a
los derechos de patronato, enumera primero los
derechos de patronato que en la antigiiedad estaban
vigentes en virtud de la ley de las Doce Tablas, y del
derecho pretorio, y de la ley Papia, y dispone de este
modo su sancion.

§ 1.- Y en primer lugar ciertamente enumera los
que no estan sujetos a los derechos de patronato, lo
que acontece cuando el que manumite entre vivos o
por ultima voluntad dijo que remitia al liberto el
derecho de patronato; porque entonces es evidente,
que no les compete sobre €l el derecho de patronato
ni al mismo patrono, ni a los que son de su estirpe, ni
mucho menos a sus herederos extrafios. Mas también
cuando el sefior ve que su esclavo ingresa en la
milicia o alcanza una dignidad, y no se opone, no
solamente se hace libre de este modo el esclavo, sino
que se extingue también todo derecho de patronato.

§ 2.- Y si alguno hubiere prostituido a su esclava,
también esta esclava se hace libre, y el sefior queda
privado de todo derecho de patronato; asi como
también el que desatiende al esclavo enfermo, y ni ¢l
lo cuida, ni lo envia a un hospital, ni le paga los
salarios acostumbrados, decae de todo derecho a sus
bienes.

§ 3.- Y si presa uno de amor a su propia esclava, y
no teniendo mujer legitima, se la uniera como
concubina, y persistiera en la misma voluntad hasta
la muerte, pero hubiere callado respecto a su fortuna,
no solamente se hace ella libre con los hijos que de su
sefior hubiere dado a luz, sino que son también
arrancados para la ingenuidad y se lucran con su
peculio; y por lo tanto, los herederos del sefior, ya
sean hijos, ya extrafios, no tienen sobre ellos ningtin
derecho de patronato.

§ 4.-Y sialguno defendiendo por otro una causa de
libertad hubiere sucumbido ante el sefior, y él mismo
hubiere pagado el precio por el esclavo valorado, se
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datum est domino, neque habet dominus in eo ius
patronatus, sicuti nec in eo, qui secundum veteres
leges suis nummis emtus est; adversus eum enim et
veteres praetoria patronatus iura manumissori
denegabant.

§ 5.- Et si pecuniam pro operis stipulatur patronus,
a liberto vel liberta, vel eos adstringit iureiurando,
quod nec matrimonium inire nec liberos procreare
velint, etiam hoc modo omni excidit iure patronatus,
quoniam et olim iuribus patronatus, quae ex lege XII
tabularum et quae ex iure praetorio sunt, excidebat.

§ 6.- Et si liberto ad ingenuitatem proclamante,
patronus collusione usus permiserit, eum ingenuum
declarari, detecta cum liberto collusione, omnibus
excidit patronatus iuribus et hic patronus.

§ 7.- Et si honoratus fideicommissaria libertate,
iniuriose in periculum adductus ab eo qui libertatem
ipsi debet imponere, adierit praesidem et absentiam
eius vel, latitare eum, probaverit, et eripitur in
libertatem ex senatusconsultis et nulli subiacet
palronatus iuri.

§ 8.- Etsi filius patroni aut capitalem accusationem
adversus paternum libertum instituerit, aut in
servitutem trahere tentaverit, liberatur et hic libertus
omni patronatus iure, quia et olim iuribus patroni,
quae erant ex iure praetorio, liberabatur.

§ 9.- His igitur omnibus a iure patronatus
liberationem habentibus, saneit deinceps, postquam
hi excepti sunt, qualia velit esse patronorum iura
adversus reliquos libertos. Et si quidem minorem
centum aureis habuerit substantiam libertus vel
liberta, huius quantitatis rationem non habet
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slave, becomes frees the slave, by who the price
occurred him to the gentleman, and the gentleman
does not have on him the patronage right, like either
on which according to the old laws he was bought
with his own money; because on this one also the old
ones denied to the manumisor right prethoriums to
him of patronage.

§ 5.- And if patron stipulates of I free or of one it
frees money instead of services, or it restricts them
with oath to that they do not want to contract
marriage nor to procreate children, also this way
decays of all right of patronage, because also it
decayed formerly of the patronage rights that exist by
virtue of the law of the Twelve Tables and by virtue of
right prethorium.

§ 6.- And if proclaiming itself ingenuous 1 free,
patron will have allowed by collusion that outside
declared ingenuous, discovered the collusion with I
free, also this patron decays of all the rights of
patronage.

§ 7.- And if the honest one with the freedom left by
trust, put unjustly in danger by which it must impose
the freedom to him, goes to the president and proven
its absence, or that was hidden, it is started for the
freedom by virtue of the Senatus-consultum, and
does not have left subject any right of patronage.

§ 8.- And if the son of patron will have formalized
capital accusation against I free of the father, or will
have tried to reduce it to slavery, also this I free gets
rid of all right of patronage, because also one got rid
formerly of the rights of patron, that existed by virtue
of right prethorium.

§ 9.- Having, then, all these exemption of the
patronage right, it sanctions later, as soon as these
were excepted, which wanted that they were the
rights of the patrons against the other freeds. And if
truely I free or it frees it had a smaller fortune of one
hundred golden ones, the constitution does not pay
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hace libre el esclavo, por el cual se le dio al sefior el
precio, y el seflor no tiene sobre ¢l el derecho de
patronato, como tampoco sobre el que conforme a las
antiguas leyes fue comprado con su propio dinero;
porque sobre éste también los antiguos le negaban al
manumisor los derechos pretorios de patronato.

§ 5.- Y si el patrono estipula de un liberto o de una
liberta dinero en lugar de servicios, o los constrifie
con juramento a que no quieran contraer matrimonio
ni procrear hijos, también de este modo decae de todo
derecho de patronato, porque asimismo decaia
antiguamente de los derechos de patronato que
existen en virtud de la ley de las Doce Tablas y por
virtud del derecho pretorio.

§ 6.- Y si proclamandose ingenuo un liberto, el
patrono hubiere permitido por colusiéon que fuera
declarado ingenuo, descubierta la colusion con el
liberto, también este patrono decae de todos los
derechos de patronato.

§ 7.- Y si el honrado con la libertad dejada por
fideicomiso, puesto injustamente en peligro por el
que debe imponerle la libertad, hubiere acudido al
presidente y probado su ausencia, o que se ocultaba,
es arrancado para la libertad en virtud de los
Senadoconsultos, y no queda sujeto a ningin
derecho de patronato.

§ 8.- Y si el hijo del patrono hubiere formalizado
acusacion capital contra un liberto del padre, o
hubiere intentado reducirlo a esclavitud, también
este liberto se libra de todo derecho de patronato,
porque asimismo se libraba antiguamente de los
derechos del patrono, que existian en virtud del
derecho pretorio.

§ 9.- Teniendo, pues, todos estos exencion del
derecho de patronato, sanciona después, luego que
estos fueron exceptuados, cudles queria que fuesen
los derechos de los patronos contra los demas
libertos. Y si verdaderamente el liberto o la liberta
tuviera una fortuna menor de cien aureos, la
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constitutio, sed permittit iis, testari, quomodocunque
voluerint. Sed si intestati ac sine liberis decedunt ii,
qui minorem centum aureis substantiam habent, dat
patronis ab intestato successionem.

§ 10.- Quodsi eorum, qui maiorem centum aureis
relinquunt substantiam, exstent liberi, vel nepotes,
vel pronepotes, vel abnepotes, masculi aut feminae,
per masculini aut feminini sexus personas
descendentes, quotcunque sint, sive manumissi ante
parentes, sive cum iis manumissi, si ve etiam post eos
manumissi vel post manulllissionem nati, eos vocat
ad libertorum successionem, quoniam et natura
aequum est, liberos in bona parentum succedere. Ipsa
enim lex XII tabularum, liberti liberos inveniens in
eius potestate, nihil praestabat patronis, profecto
autem praetor, sive in potestate sive sui iuris
exstarent liberto liberi, non vocabat patronum ad
bonorum possessionem contra tabulas. Hos igitur
secuta et praesens constitutio, si liberos invenerit
liberti aut libertae, ne ullum quidem ius patronis aut
liberis eorum ex iuribus intestati successionis
largitur, sed vocat libertorum liberos ad eorum
successionem, etiam si in servitute nati cum iis
manumissi sunt.

§ 11.- Et quod magis est, non modo tunc eos vocat,
quando soli supersunt in servitute nati et una cum
patre vel matre manumissi; verum etiam, si alios
habeat liberos libertus vel liberta post
manumissionem natos, sive ex iisdem nuptiis si ve ex
aliis, communiter omnes vocat, Et quod mirabilius
est, ipsos etiam liberos ad mutuam successioncm
vocari vult constitutio, indulget autem et liberto et
libertae, ut liberis suis succedant, sicuiti in ingenuis
patres et matres vocantur ad liberorum hereditatem,
atque in his casibus iubet cessare ius patronatus, ita ut
libertis et libertabus liberi succedant, et ipsi liberi
invicem sibi, et liberis parentes, nec usquam
patronorum successioni locus sit, eiusmodi personis
exsistentibus.
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attention to this amount, but that allows them to make
a will of the way which they will want. But if those
pass away intestates and without children that have a
smaller fortune of one hundred golden ones, gives to
the patronos the succession them intestate.

§ 10.- But if of that leaves a greater fortune of one
hundred golden ones were left children, or grandsons
or greats-grandchild, or great-great-grandson, men
or females, descendants by people of masculine sex
or the feminine one, whatever want that they are,
either manumited before the parents, or manumited
with them, or also manumited after they or born after
the manumission, call them to the succession of the
freeds, because also by nature is right that the
children happen in the goods of their parents. Then
the same law of the Twelve Tables, finding children
of I free under the power of this one, it did not grant
anything to them to the patrons, and the Praetor,
either had left to I free children under power, or of
own straight, did not call to patron to the possession
of the goods against the testament. Having to them,
then, also followed the present Constitution, if it
finds children of I free or of one it frees, it does not
certainly grant any right to them to the patrons or the
children of these because of the succession of the
intestated one, but that calls to the children of the
freeds to the succession of these, even if been born in
the slavery they were manumited with them.

§ 11.- And what is more, not only it calls them when
the slavery and manumited together with the father or
the mother survives solely been born in, but that also,
if I free or it frees it had other children been born after
the manumission, either of the same nuptials, or of
others, to all calls them in common. And what is more
admirable, the Constitution wants that also such
children are called to the mutual succession, and
grants to I free and to it frees it that they happen to
them to his children, as well as being ingenuous the
parents and the mothers they are called to the
inheritance of the children, and sends that in these
cases it does not have straight of patronage, in such a
way that the children happen to the freeds and to you
free them, and such children follow one another
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constitucion no hace caso de esta cantidad, sino que
les permite testar del modo que quisieren. Mas si
fallecen intestados y sin hijos los que tienen una
fortuna menor de cien aureos, les da a los patronos la
sucesion abintestato.

§ 10.- Pero si de estos que dejan una fortuna mayor
de cien aureos quedaran hijos, o nietos o bisnietos, o
tataranietos, varones o hembras, descendientes por
personas del sexo masculino o del femenino, cuantos
quiera que sean, ora manumitidos antes que los
padres, ora manumitidos con ellos, ora también
manumitidos después que ellos o nacidos después de
la manumision, los 1lama a la sucesion de los libertos,
porque también por naturaleza es justo que los hijos
sucedan en los bienes de sus padres. Pues la misma
ley de las Doce Tablas, hallando hijos del liberto bajo
la potestad de éste, no les concedia nada a los
patronos, y el Pretor, ora le quedasen al liberto hijos
bajo potestad, ora de propio derecho, no llamaba al
patrono a la posesion de los bienes contra el
testamento. Habiéndoles, pues, seguido también la
presente constitucion, si hallare hijos de un liberto o
de una liberta, no les concede ciertamente ningin
derecho a los patronos o a los hijos de éstos por razon
de la sucesion del intestado, sino que llama a los hijos
de los libertos a la sucesion de éstos, aun sinacidos en
la esclavitud fueron manumitidos con ellos.

§ 11.- Y lo que es mas, no solamente los llama
cuando sobreviven Unicamente los nacidos en la
esclavitud y los manumitidos juntamente con el
padre o la madre, sino que también, si el liberto o la
liberta tuviera otros hijos nacidos después de la
manumision, ya de las mismas nupcias, ya de otras, a
todos los llama en comun. Y lo que es mas admirable,
la constitucion quiere que también los mismos hijos
sean llamados a la mutua sucesion, y concede al
liberto y a la liberta que les sucedan a sus hijos, asi
como tratandose de ingenuos los padres y las madres
son llamados a la herencia de los hijos, y manda que
en estos casos no haya derecho de patronato, de
suerte que los hijos sucedan a los libertos y a las
libertas, y los mismos hijos se sucedan
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§ 12.- Postquam haec de iis, qui intestati decedunt,
sanxit, transit etiam ad testatos libertos, iubetque, si
suos liberos scripserint heredes liberti vel libertae,
penitus cessare patronorum succesionem.

§ 13.- Quodsi liberos exheredaverint, si quidem
iniuste, ita ut testamentum rescindatur per querelam
(concedit enim et hanc qualibuscunque libertorum
liberis constitutio), rursus cessare iubet patronorum
successionem, tamquam si intestatus obierit libertus,
etliberi ab intestato ei succedant.

§ 14.- Si vero iure meritoque liberti liberos suos
exheredaverint, vocentur patroni, tamquam si liberos
illi non habuerint. Quoniam autem libertorum
cognati videntur esse manumissores eorum, ideo
etiam vocantur ex legitima bonorum possessione.
Sicut in ingenuis gradu proximiores vocantur, ita
etiam in libertis; unde si liberos habent liberti, qui
heredes iis exsistunt, excludunt patronum; si vera
liberis non exstantibus vel exheredibus factis, patroni
veniant, secundum gradum vocentur in rem
libertorum, quantitate centum aureorum maiorem, ut
primi ipsi patroni et patronae vocentur, deinde post
eos liberi eorum, et, si non extent liberi nepotes
eorum ex maribus vel feminis descendentes. Hoc
enim et de ingenuis dictum est, secundum gradum
omnes cognatos ad hereditatem vocari, et primis
deficientibus, reliquos venire et heredes fieri. Sin
vero nullos descendentes habet patronus vel patrona,
tunc et collaterales eorum vocamus secundum
gradum, ut propiores cognati praeferantur iis, qui in
ulteriore gradu sunt. Usque ad quintum aulem
gradum collaterales patroni et descendentes eius
succedant li berto.
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reciprocally, and the parents to the children, and that
never is place to the succession of the patrons,
existing such people.

§ 12.- After it sanctioned these dispositions with
respect to which they pass away intestate happen to
also deal with the freeds that made a will, and
command, that if the freedmen or you freedwomen
them they will have instituted inheriting his own
children, does not take place absolutely the
succession of the patrons.

§ 13.- But if they will have disinherited his
children, if truely with injustice, in such a way that
the testament is terminated by complaint (because
the Constitution also grants it children to any of the
freeds), sends as well that the succession of the
patrons does not take place, as if I free will have
passed away intestate, and the children happened
intestate to him.

§ 14.- But if the freeds will have disinherited with
right and reason their children, the patrons are called,
as if those will not have had children. But as it is
considered that their manumitters are cognate of the
freeds, for that reason are also called by virtue of the
legitimate possession of the goods. And as well as
being ingenuous they are called next in degree, thus
also being freeds; thus, if the freeds have children,
who are left heirs of them, exclude patron; but if not
being children, or having disinherited, came the
patrons, are called according to the degree to the
inheritance of the freeds, of greater quantity than one
hundred golden ones, in such a way that the first such
patrons and patterns are called, and soon after them
their children, and, if they did not have left children,
their grandsons, descendants of men or females.
Because also with respect to the ingenuous ones it
was said, that according to their degree all the
cognates ones were called to the inheritance, and that
lacking first, came the others and became heirs. But if
patron or the pattern does not have any descendants,
then we also called to its collateral ones according to
the degree, in such a way that next cognates are
preferred to which is of more remote degree. But
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reciprocamente, y los padres a los hijos, y que nunca
haya lugar a la sucesion de los patronos, existiendo
tales personas.

§ 12.- Después que sanciond estas disposiciones
respecto a los que fallecen intestados pasa a tratar
también de los libertos que testaron, y manda, que si
los libertos o las libertas hubieren instituido here-
deros a sus propios hijos, no tenga lugar en absoluto
la sucesion de los patronos.

§ 13.- Mas si hubieren desheredado a sus hijos, si
verdaderamente con injusticia, de suerte que el
testamento sea rescindido por querella (pues la
Constitucion también se la concede a cualesquiera
hijos de los libertos), manda a su vez que no tenga
lugar la sucesion de los patronos, como si el liberto
hubiere fallecido intestado, y los hijos le sucedieran
abintestato.

§ 14.- Pero si los libertos hubieren desheredado
con derecho y con razon a sus hijos, sean llamados
los patronos, como si aquellos no hubieren tenido
hijos. Mas como se considera que son cognados de
los libertos sus manumisores, por eso son llamados
también en virtud de la legitima posesion de los
bienes. Y asi corno tratandose de ingenuos son
llamados los mas proximos en grado, asi también
tratandose de libertos; por lo cual, si los libertos
tienen hijos, que quedan herederos de ellos, excluyen
al patrono; mas si no quedando hijos, o habiendo sido
desheredados, vinieran los patronos, sean llamados
segun el grado a la herencia de los libertos, de mayor
cuantia que cien 4ureos, de suerte que sean llamados
los primeros los mismos patronos y patronas, y luego
después de ellos sus hijos, y, si no les quedasen hijos,
sus nietos, descendientes de varones o de hembras.
Porque también respecto a los ingenuos se dijo, que
segun su grado fueran llamados a la herencia todos
los cognados, y que faltando los primeros, vinieran
los demas y se hicieran herederos. Pero si el patrono
o la patrona no tienen ningunos descendientes,
entonces llamamos también a sus colaterales seglin
el grado de suerte que los mas proximos cognados
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§ 15.- Haec quidem omnia dicta sunt, si liberti
habeant liberos. Si autem liberos omnino non
habeant, verum testamentum condiderint et
scripserint extraneos heredes, neque secundum
legem XII Tabularum dicimus, quia factum sit
testamentum, omnimodo excludi patronos, neque
secundum legem Papiam eos admittimus, ut filio uno
herede scripto dimidiam capiant, vel duobus filiis
heredibus scriptis tertiam partem accipiant, sed
vocamus eos, ut solum tertiam partem hereditatis
liberti capere possint, nec tamen omnes ad patroni ius
hereditarium vocati, sed patronus et patrona, el liberi
eorum, et nepotes, et abnepotes, id est patronorum
descendentes ad quintum usque gradum, et hi
quidem solio ulteriores itaque eorum descendentes el
collaterales non habent bonorum possessionem
contra tabulas extraneis heredibus scriptis, ut tertiam
bonorum partem eonsequantur.

§ 16.- Nam sicuti in ingenuis quadrans tempore
huius Codicis definitus erat iis, qui inofficiosi
testamenti querelam movere poterant, ita, si libertus
decesserit et trientem purum et liberum a legatis et
fideicommissis patrono reliquer excluditur patronus.
Etiamsi enim libertus liberis suis a patrono legatum
reliquerit, tertiam partem puram non habet; sicut
enim in querela inofficiosi requirimus, ut purus sit
quadrans ab omni legato, ila et hic postulamus, ut
purus ab omni legato sit triens patroni. Libertatibus
autem subiicitur etiara patroni triens; olim enim
liberi quidem de inofficioso querelam instituentes,
praestabant libertates, patroni autem in semissem
petentes bonorum possessionem contra tabulas
liberti, non agnoscebant libertates. Omnia autem
legata quibus patronus libertus est, praestent heredes
liberti, antea scilicet ex bonis sibi retinentes
Falcidiam bessis sibi relieti, ut non amplius
quadrantem, sed sextantem tantum retineant.
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collateral of patrono and the descendants of this one
happen to I free until the fifth degree.

§ 15.- All this was said, to the truth, if the freeds had
children. But if they absolutely did not have children,
but they will have made testament and they will have
instituted inheriting strangers, nor we say that
according to the law of the Twelve Tables the patrons
are excluded absolutely, because testament became,
nor we admitted them according to the law Papia, in
such a way that instituted inheriting a single son they
have half, or instituted inheriting two children they
receive the third part, but that we called them, so that
they can only acquire the third part of the inheritance
of I free, without, however, all are called to the right
of inheritance of patron, but patron and the patroness,
and the children of these, and the grandsons, and the
great-great-grandson, that is to say, the descendants
of the patrons until the fifth degree; and certainly
these single ones. And thus, their later collateral
descendants and do not have the possession of goods
against the testament, having instituted inheriting
strangers, in such a way that they obtain the third part
of'the goods.

§ 16.- Because as well as being the ingenuous ones
the fourth part had paid attention to the time of this
Code for which they could promote the inofficious
testament complaint, thus also, if it passes away I free
and lazy to his patron the third part, pure and free of
legacies and trusts, patron is excluded. Because
although I free will have left to its children a legacy in
charge of patron, it does not have pure the third part;
then as well as in the complaint of inofficious we
required, that the fourth part is free of all legacy, thus
also we demanded here that she is free of all legacy
the third part corresponding to patron. But also the
third part corresponding to patron is subordinated to
the manumissions; because formerly the children
who deduced inoficiously complaint gave the
liberties, but the patronos which they requested the
possession of the goods of half of the inheritance
against the testament of I free, did not recognize the
liberties. But the heirs pay of I free all the legacies of
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sean preferidos a los que son de grado mas remoto.
Mas los colaterales del patrono y los descendientes
de éste sucedan al liberto hasta el quinto grado.

§ 15.- Todo esto se dijo, a la verdad, si los libertos
tuvieran hijos. Mas si absolutamente no tuvieran
hijos, pero hubieren hecho testamento y hubieren
instituido herederos extrafios, ni decimos que segiin
la ley de las Doce Tablas son excluidos en absoluto
los patronos, porque se hizo testamento, ni los
admitimos conforme a la ley Papia, de suerte que
instituido heredero un solo hijo tengan la mitad, o
instituidos herederos dos hijos reciban la tercera
parte, sino que los llamamos, de modo que puedan
adquirir solamente la tercera parte de la herencia del
liberto, sin que, no obstante, sean llamados todos al
derecho de herencia del patrono, sino el patrono y la
patrona, y los hijos de éstos, y los nictos, y los
tataranietos, esto es, los descendientes de los
patronos hasta el quinto grado; y ciertamente éstos
solos. Y asi, sus ulteriores descendientes y
colaterales no tienen la posesion de bienes contra el
testamento, habiendo sido instituidos herederos
extrafios, de suerte que consigan la tercera parte de
los bienes.

§ 16.- Porque asi como tratandose de los ingenuos
se habia fijado al tiempo de este Codigo la cuarta
parte para los que podian promover la querella de
testamento inoficioso, asi también, si hubiere
fallecido un liberto y dejado a su patrono la tercera
parte, pura y libre de legados y fideicomisos, es
excluido el patrono. Porque aunque el liberto hubiere
dejado a sus hijos un legado a cargo del patrono, no
tiene pura la tercera parte; pues asi como en la
querella de inoficioso requerimos, que la cuarta parte
esté libre de todo legado, asi también exigimos aqui
que esté exenta de todo legado la tercera parte
correspondiente al patrono. Pero también la tercera
parte correspondiente al patrono se subordina a las
manumisiones; porque antiguamente los hijos que
deducian querella de inoficiosidad daban las
libertades, pero los patronos que pedian la posesion
de los bienes de la mitad de la herencia contra el
testamento del liberto, no reconocian las libertades.
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§ 17.- Sive igitur patronus nihil omnino habeat,
accipit trientem, sive scriptus sit heres in quantitatem
triente minorem, repletur ei purus triens ab omni
conditione et dilatione liber, id est ut, etiamsi libertus
eum heredem scripserit sub conditione, mentionem
conditionis tollamus. Verum etiam si conditio sit ex
illis, quae omnino sunt eventurae, sed dilationem
habeat, veluli «si venerit Kalendarum tempus », hanc
quoque conditionem tollimus, servantes iis trientem,
si ve unus sit, sive plures.

§ 18.- Quodsi heredes scripti sint ultra trientem et
legatis onerati, si ipsi soli heredes fuerint, praestent
legata et fideicommissa, scilicet salvo eorum triente;
nam Falcidia in ipso triente inest. Si vero non in
assem quidem, attamen in plus quam trientem, forte
in sex vel octo uncias, scripti fuerint heredes et
onerati legatis, tunc quod trientem excedit praestent
legatariis et fideicommissariis, reliquum autem
solvant heredes, servantes sibi ex sua institutione
Falcidiam.

§ 19.- Quotcunque autem fuerint patroni, etsi ex
inaequalibus partibus domini fuerunt servi,
postquam patroni facti sunt, ex aequis partibus
succedunt. Quodsi patroni obierint, et alius quidem
liberos habeat, alius nepotes, gradu propiores, id est
liberi unius patroni, excludent nepotes alterius
patroni. Atque procedat vocatio non in stirpes, sed in
capita, hoc est ut pro numero liberorum patroni
portio dividatur. Et si forte duo patroni decesserint
liberis relictis, alter quidem duobus, alter vero
quaternis, in sex partes dividitur hereditas, non in
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which patron got rid, retaining, of course, before for
himself of the goods the Falcidia of both third lazy for
them, in such a way that they do not retain the fourth
partalready, but only sixth.

§ 17.- Thus, then, if patron did not have absolutely
anything, it receives a third, and if it had been
instituted inheriting in smaller amount of a third, the
pure third is completed to him and frees of all
condition and delay, that is to say, in such a way that,
although I free will have instituted it inheriting under
condition, we do without the mention of the
condition. And even if the condition outside which
unfailingly they have to arrive, but that contains a
delay, for example, "if the date will arrive from the
Kalends", we also suppressed to this condition,
conserving to them the third, either is one, or are
many.

§ 18.- But if they had been instituted inheriting in
more of the third, and taxed with legacies, if they
themselves single ones are the heirs, to the legacies
and the trusts pay, having left they, of course, except
for their third; because Law Falcidia is contained in
the same third. But if they will certainly not have
been instituted inheriting of the totality, but in more
of the third, for example, in six or eight the twelfth
parts, and they will have been taxed with legacies, in
this case they give to the legataces and the trustees
which exceeds the third, but pay to the heirs the rest,
reserving itself for himself by virtue of his own
institution the Law Falcidia.

§ 19.- But whatever want that they will be the
patrons, although in unequal parts they have been
gentlemen of the slave, after patrons became happen
by equal parts. But if the patrons will have passed
away, and one of them had children, and the another
grandsons, next in degree, that is to say, the children
of patron, exclude the grandsons from the other
patron. And the call not by ancestries comes, but by
heads, that is to say, in such a way that the portion
divides according to the number of children of patron
and in case two patrons pass away having left
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Mas paguen los herederos del liberto todos los
legados de que se libr6 el patrono, reteniendo, por
supuesto, antes para si de los bienes la Falcidia de los
dos tercios dejados para ellos, de suerte que no
retengan ya la cuarta parte, sino solamente la sexta.

§ 17.- Asi, pues, si el patrono no tuviera
absolutamente nada, recibe un tercio, y si hubiera
sido instituido heredero en cantidad menor de un
tercio, se le completa el tercio puro y libre de toda
condicion y dilacion, esto es, de suerte que, aunque el
liberto lo hubiere instituido heredero bajo condicion,
prescindamos de lamencion de la condicion. Y aun si
la condicién fuera de las que indefectiblemente han
de llegar, pero que contenga una dilacion, por
ejemplo, «si llegare la fecha de las Calendasy,
suprimimos también esta condicion, conservandoles
el tercio, ora sea uno, ora sean muchos.

§ 18.- Mas si hubieran sido instituidos herederos
en mas del tercio, y gravados con legados, si ellos
mismos solos fueren los herederos, paguen los
legados y los fideicomisos, quedandoles, por
supuesto, salvo su tercio; porque la falcidia esta
contenida en el mismo tercio. Mas si ciertamente no
hubieren sido instituidos herederos de la totalidad,
pero en mas del tercio, por ejemplo, en seis o en ocho
dozavos, y hubieren sido gravados con legados, en
este caso den a los legatarios y a los fideicomisarios
lo que excede del tercio, pero paguen los herederos el
resto, reservandose para si en virtud de su propia
institucion la Falcidia

§ 19.- Mas cuantos quiera que fueren los patronos,
aunque en partes desiguales hayan sido sefiores del
esclavo, después que se hicieron patronos suceden
por partes iguales. Mas si hubieren fallecido los
patronos, y uno de ellos tuviera hijos, y otro nietos,
los mas proximos en grado, esto es, los hijos de un
patrono, excluyen a los nietos del otro patrono. Y
proceda el llamamiento no por estirpes, sino por
cabezas, esto es, de suerte que la porcion se divida
con arreglo al nimero de hijos del patrono y si acaso
hubieren fallecido dos patronos habiendo dejado
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duas, quod duorum patronorum liberi sint. Si vero
unus ex duobus patronis suam partem repudiaverit,
tunc partem eius reliqui patroni capiant.

§ 20.- Sed et si praecedens gradus repudiaverit,
tunc sequens gradus vocetur; amplectimur enim
successiones cognatorum in libertinis, id est ut primo
repudiante sequens gradus succedat. Hoc enim et in
ingenuis obtinet, postquam et antiquitus, quum in
hereditate non esset successio posteriorum, in tutela
tamen hoc observatum erat, et eo, qui primus forte
vocatus erat, se excusante, sequens vocabatur.

§ 21.- Vocentur autem non solum descendentes
patronorum iam nati, sed et postumi eorum, et in
adoptionem ab ipsis dati. Antiqua igitur simulatio et
observatio, qua fingebamus, patroni filiam esse
filium patroni, sublata sit; hodie enim et ipsa ad
hereditatem vocatur. Et vocentur non solum
bonorum possessionem petentes, sed etiam ut
legitimi heredes, et, quum heredes scripti sunt,
habeant profecto bonorum possessionem secundum
tabulas; caeterae autem bonorum possessiones, quae
patronis dabantur, conquiescant.

§ 22.- Quodsi adoptivos liberos habeant manu-
missi aut patroni, hos, licet filiifamilias sint, non
filiorum loco habemus, sed extraneorum. Sed et si
patroni decesserint extraneis heredibus relictis, hi
non vocantur ad liberti hereditatem; cognationis
enim iure succeditur libertis.

§ 23.- Quoniam vero vetus bonorum possessio
competebat, et quum filius liberti post manu-
missionem natus sine testamento et cognatione
decessisset, vocabatque patris manumissorem et
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children, one two, and the other four, the inheritance
is divided in six parts, not in two, because the
children are of two patronos. But if one of both
patronos will have repudiated its part, in this case
they acquire the part of this one the other patrons.

§ 20.- But if the preceding degree will have done
repudiation, it is then call the following degree;
because we adopted for the freeds the successions of
the cognates ones, that is to say, in such a way that
doing repudiation first the following degree happens.
Because this is also observed with respect to the
ingenuous ones, after in the antiquity, when in the
inheritance there was no succession of the later ones,
it was had, nevertheless, observed this with respect to
the trusteeship, and excusing the one that had been
called first, it was called to the second.

§ 21.- But the descendants of the patrons are called
not only, already been born, but also their
posthumous ones, and the dices by they themselves
in adoption. Thus, then, it is suppressed to the old
fiction and observance by which we pretended that
the daughter of patron was son of patron; because
today also it is called at the inheritance. And those are
called not only that request the possession of goods,
but also like legitimate heirs, and, having instituted
inheriting, they have certainly the possession of the
goods according to the testament; but the other
possessions of goods disappear that occurred to the
patrons.

§ 22.- But if manumitted or the patrons had
adoptive children, to these, although they are family
children, we did not consider them in the place of
such, but in the one of strangers. But although the
patrons will have passed away leaving inheriting
strangers, these are not called to the inheritance of I
free; because one follows one another to the freeds by
cognation right.

§ 23.- But how it competed the old possession of
goods, also when the son of I free been born after the
manumission had passed away without testament
and cognation, and called to the manumitter of the
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hijos, el uno dos, y el otro cuatro, la herencia se
divide en seis partes, no en dos, porque los hijos sean
de dos patronos. Mas si uno de los dos patronos
hubiere repudiado su parte, en este caso adquieran la
parte de éste los demads patronos.

§ 20.- Pero si el precedente grado hubiere hecho el
repudio, sea entonces llamado el siguiente grado;
porque adoptamos para los libertinos las sucesiones
de los cognados, esto es, de suerte que haciendo
repudio el primero suceda el siguiente grado. Porque
esto se observa también respecto a los ingenuos,
después que en la antigiiedad, cuando en la herencia
no habia sucesion de los posteriores, se habia, sin
embargo, observado esto respecto a la tutela, y
excusandose el que habia sido llamado primero, se
llamaba al segundo.

§ 21.- Mas sean llamados no sélo los descendientes
de los patronos, ya nacidos, sino también sus
postumos, y los dados por ellos mismos en adopcion.
Asi, pues, quede suprimida la antigua ficcion y
observancia por la que fingiamos que la hija del
patrono era hijo del patrono; porque hoy también ella
es llamada a la herencia. Y sean llamados no sélo los
que pidan la posesion de bienes, sino también como
legitimos herederos, y, habiendo sido instituidos
herederos, tengan ciertamente la posesion de los
bienes conforme al testamento; pero desaparezcan
las otras posesiones de bienes que se daban a los
patronos.

§ 22.- Pero si los manumitidos o los patronos
tuvieran hijos adoptivos, a éstos, aunque sean hijos
de familia, no los consideramos en el lugar de los
mismos, sino en el de extrafios. Mas aunque los
patronos hubieren fallecido dejando herederos
extrafos, estos no son llamados a la herencia del
liberto; porque se sucede a los libertos por derecho de
cognacion.

§ 23.- Mas como competia la antigua posesion de
bienes, también cuando el hijo del liberto nacido
después de la manumision hubiese fallecido sin
testamento y sin cognacion, y llamaba al manumisor
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cognatos eius per virilem sexum, sive mansissent
cognati, sive status mutationem passi essent,
statuebat autem, ut, si huius liberti patronus ipse
libertus esset alius cuiusquam, patroni quoque
patronus eiusque cognatio vocaretur, sancit
constitutio, ut, si liberti liberi post manumissionem
nati moriantur intestati et nullum penitus habentes
cognatum, soli vocentur patronus et patrona.

Competit igitur hoc ius in solis filiis et filiabus
liberti patrono vel patronae superstitibus, ut non
amplius videantur succedere liberto (quomodo enim
libertus est natus post manumissionem?), sed lucrum
habere ex hac ipsa lege.

§ 24.- Si vero patronus iuste liberos suos exhere-
davit, neque ius habeant liberi eorum in libertos, si
testati decesserint; sin vero intestati, tunc iis suc-
cedunt.

§ 25.- Servetur autem ius patronatus etiam ei, qui
filium aut filiam emancipavit, ut etiam contra
testamentum eius patri ratio trientis competat; et si
intestatus obierit, pater vocatur, quandoquidem
emancipatio nunc videtur contracta fiducia facta
esse, id est ut pater secundum veteres leges videatur
convenisse cum imaginario emtore filii, ut rursus
ipse pater eum emat atque manumittat.

§ 26.- Omnis autem, qui revera patronus non est,
videtur autem secundum veteres leges patronus esse,
velut qui forte iuravit se patronum esse, nec tamen
revera est, vel qui collusionem liberti et patroni
detexit (saepe enim patronus visus est agere contra
libertum de ingenuitate et cum eo colludens victus
est, postea autem exstitit qui hanc collusionem
detegeret), hi honorem tantum habeant, lucrum
autem non faciant ex bonis eorum tamquam
libertorum.
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father and its cognates by line of man, either they had
remained being cognatess, or they had undergone
state mutation, but it determined, that, if same patron
of this I free were I free of another anyone, they were
also called patron of patron and its cognates,
sanctions the constitution, that, if the children of I
free been born after the manumission died intestates
and not having absolutely no cognate, is called single
patron and the pattern.

It is incumbent on, then, this right with respect to
single the children and daughters of I free that they
survive patron or the pattern, in such a way that no
longer is considered that happen to I free (because
how it was born I free after the manumission?), but
that has a profit by virtue of this same law.

§ 24.- Butif patron disinherited with justice its own
children, they do not have right its children on the
freeds, if they will have passed away made a will; but
ifintestates, in this case happen to them.

§ 25.- But him the right of patronage also to which
it emancipated to a son or a daughter, in such a way
that also against its testament is due to conserve is
incumbent on to the father the portion to him of the
third; and if intestate will have passed away, the
father is called, since today he considers himself that
the emancipation took control of clause of trustee,
that is to say, who considers itself that the father was
agreed according to the old laws with an imaginary
buyer of the son, so that again buys the same father
and the manumite.

§ 26.- But all the one that in fact is not patron, is
considered, nevertheless, according to the old laws,
that is patron, for example, the one that perhaps
swore that it was patrono, and, however, is not it in
fact, or the one that discovered the collusion of I free
and of patron, (because often it saw that patron
litigated against I free on the naivete, and that putting
itselfin connivance with him was overcome, because
soon there was one that discovered this collusion),
these have the honorary consideration solely, but
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del padre y a sus cognados por linea de varén, ora
hubiesen permanecido siendo cognados, ora
hubiesen sufrido mutacion de estado, pero
determinaba, que, si el mismo patrono de este liberto
fuese liberto de otro cualquiera, fueran llamados
también el patrono del patrono y sus cognados,
sanciona la constitucion, que, si los hijos del liberto
nacidos después de la manumisién muriesen
intestados y no teniendo absolutamente ningin cog-
nado, sean llamados solos el patrono y la patrona.

Compete, pues, este derecho respecto a solos los
hijos e hijas del liberto que sobreviven al patrono o a
la patrona, de suerte que ya no se considere que
suceden al liberto (porque ;coémo nacid liberto
después de la manumision?), sino que tienen un lucro
envirtud de esta misma ley.

§ 24.- Pero si el patrono deshered6 con justicia a
sus propios hijos, no tengan derecho sus hijos sobre
los libertos, si hubieren fallecido testados; mas si
intestados, en este caso les suceden.

§ 25.- Mas consérvesele el derecho de patronato
también al que emancipd a un hijo o a una hija, de
suerte que también contra su testamento le competa
al padre la porcidn del tercio; y si hubiere fallecido
intestado, es llamado el padre, puesto que hoy se
considera que la emancipacion se hizo con clausula
de fiducia, esto es, que se considera que el padre se
convino segun las antiguas leyes con un imaginario
comprador del hijo, para que de nuevo lo compre el
mismo padre y lo manumita.

§ 26.- Mas todo el que en realidad no es patrono, se
considera, sin embargo, seglin las antiguas leyes, que
es patrono, por ejemplo, el que acaso jur6 que ¢l era
patrono, y, no obstante, no lo es en realidad, o el que
descubri6 la colusion del liberto y del patrono,
(porque muchas veces se vio que el patrono litigaba
contra el liberto sobre la ingenuidad, y que
poniéndose en connivencia con ¢l fue vencido,
porque luego hubo quien descubriera esta colusion),
éstos tengan unicamente la consideracion honorifica,
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§ 27.- Quaecunque autem iura liberis patroni
competunt, eadem praestamus et liberis eorum, qui
in testamentis servos manumiserunt, adversus liber-
tos orcinos; omnes enim in testamento manumissi
orcini liberti vocantur.

B. Genuinae const. particula a media § 23,
usque ad finem ex palimpsesto Veronensi.

..... sine ulla cognatione mortuis, patronum et
patronam ecorumque filios et filias vocari, et
hucusque finiri hanc successionem, non in liberti
hereditatem, sed ex praesente nostra lege iis data
vocatione.

§ 24.- Verum illud etiam constitutioni adiicere
pulchrum et necessarium censuimus, ut, si
apparuerit, manumissores fecisse exheredes liberos
suos et nihil iis ex sua substantia reliquisse, probatum
autem non fuerit temere eos exheredes constitutos
esse, tunc neque hisce competant iura patronatus
contra libertorum testamenta. Sin vero intestati et
sine liberis liberti decesserint, etiam illos, certe
quidem haud dignos, propter humanitatem tamen
vocamus, et praesertim quia in omnibus legem
nostram ad naturam accommodavimus.

§ 25.- Servari autem etiam ei, qui filium vel filiam
in potestate habebat et illum vel hane manumisit, ius
patronatus, quod iam dudum consti, tutum habuit.,
ut, si intestatus et sine liberis manumissus decesserit
vel institutis extraneis heredibus manumiissor aut ex
asse ab intestato aut in trientem adversus
testamentum vocetur, tamquam si contracta fiducia
emancipatio facta fuisse videretur.
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they do not make profit with the goods of those, like
of freeds.

§ 27.- But such right which they are incumbent on
to the children of patron, we also grant them to the
children of which in testaments they manumit to the
slaves, against the orcinos freeds; because all the
manumited ones in testament are called orcinos
freeds..

B. Genuinae const. particula a media § 23,
usque ad finem ex palimpsesto Veronensi.

..... deceaseds without no cognate, (the children of I
free been born after the manumission), are called
patron and the patron and the children and the
daughters of these, and here this succession finishes,
on the inheritance of I do not free, but by to it to have
granted them east call by virtue of our present law.

§ 24.- But also we considered advisable and
necessary to add this to Constitution, that, if it will
appear that the liberator disinherited their children
and who of'its own goods they did not leave anything
them, but it will not have been proven that were
disinherited unfounded, either in this case are
incumbent on the rights to them of patronage against
testaments of the freeds. But if the freeds will have
passed away intestates and without children,
although those certainly are not worthy, we called
them, nevertheless, because of humanity, and mainly
because in everything we have accommodated to the
nature our law.

§ 25.- But it must to him of will conserve the
patronage right, that or of long time it had granted, to
which it had under its power a son or a daughter and
manumite to that one or this one, in such a way that, if
the manumited one will have passed away intestate
and without children, or having instituted inheriting
strangers, the liberator is called or to the totality in the
case of intestate, or to the third part against the
testament, as if it was considered that the
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pero no realicen lucro con los bienes de aquellos,
como de libertos.

§ 27.- Pero los mismos derechos que competen a
los hijos del patrono, se los concedemos también a
los hijos de, los que en testamentos manumitieron a
los esclavos, contra los libertos orcinos; porque
todos los manumitidos en testamento se llaman
libertos orcinos.

B. Parte de la genuina constitucion, desde la
mitad del § 23. hasta el final, tomada del
palimpsesto de Verona.

..... fallecidos sin ningin cognado, (los hijos del
liberto nacidos después de la manumision), sean
llamados el patrono y la patrona y los hijos y las hijas
de éstos, y aqui termine esta sucesion, no sobre la
herencia del liberto, sino por habérseles concedido
este llamamiento en virtud de nuestra presente ley.

§ 24.- Mas también consideramos conveniente y
necesario afiadir esto a la constitucion, que, si
apareciere que los manumisores desheredaron a sus
hijos y que de sus propios bienes no les dejaron nada,
pero no se hubiere probado que fueron desheredados
sin fundamento, tampoco en este caso les competan
los derechos de patronato contra los testamentos de
los libertos. Pero si los libertos hubieren fallecido
intestados y sin hijos, aunque aquellos ciertamente
no sean dignos, los llamamos, sin embargo, por razén
de humanidad, y principalmente porque en todo
hemos acomodado a la naturaleza nuestra ley.

§ 25.- Mas consérvesele el derecho de patronato,
que ya de mucho tiempo tuvo concedido, al que tenia
bajo su potestad un hijo o una hija y manumitio a
aquél o a ésta, de suerte que, si el manumitido hubiere
fallecido intestado y sin hijos, o habiendo instituido
herederos extranos, sea llamado el manumisor o a la
totalidad en el caso de abintestato, o a la tercera parte
contra el testamento, como si se considerase que la
emancipacion se hizo con clausula de fiducia.
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§ 26.- Haec autem valere iubemus in iis, qui
libertatem imposuerunt, quos et solos patroni
subesse concedimus nominationi. Qui enim ex
machinatione quadam in veteribus libris censebantur
patroni esse, verumtamen neutiquam manumiserunt,
cuiusmodi est qui detexit liberti collusionem, qui
quum revera patronus non esset, ex iis tamen, quae
mendaciter iuravit, conatus est sibi adsciscere
patronatus iura, et si quis omnino alius eiusmodi in
veteribus libris invenitur, eum penitus ab omni lucro
ex patronatus iure arcemus, solam ei reverentiam
servari a talibus tamquam libertis permittentes, illos
tantum revera patronos esse censentes, qui revera
libertatem imponunt.

§ 27.- Eadem vero iura praestamus et descen-
dentibus et reliquae familiae eorum, qui in testa-
mentis vel ultimis omnino voluntatibus aliquos
manumiserunt, adversus orcinos, qui dicuntur,
libertos, tamquam si hi ab ipsis manumissi essent.

PP. Kal. Decemb. Constantinop. Post consulatum
LAMPADII et ORESTIS VV.CC. (531).

C.Argumentum § 3. ex Photii Nomoc.

Quae [serva] domini, legitimam uxorem non
habentis, usque ad mortem eius concubina fuerit,
rapitur cum liberis suis in ingenuitatem, et accipit
peculium, quod, quum dominus moriebatur, habebat,
usque ad legitimum modum, neque habent adversus
eam ius patronatus defuncti liberi vel heredes vel
cognati.
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emancipation took control of clause of trustee.

§ 26.- But we sent that these dispositions with
respect to which they imposed the freedom, to single
those have value that we allowed that they have left
the denomination of patron. Because to that by the
way scheme was considered in the old books that
were patrons, but that none had manumited, between
which he is the one that discovered the collusion of
free, the one that being in fact patron, did not try,
nevertheless, to acquire for himself, with which
falsely it swore, the rights of patronage, and in
general another anyone of this class which it is in old
books, we absolutely rejected them of all profit by
patronage right, allowing that by such individuals
keeps to them, as if they were freeds, the single
reverence, and considering that solely are in fact
patrons that truely they impose the freedom.

27.- Such right we grant to the descendants and the
remaining family of whom in testaments, or general
in last wills, they manumite to others, against the
freeds that say orcinos, as if these had been
manumiteds by those.

Given on Constantinople the Kalends of
December, after the Consulate of Lampadio and
Oreste. 531.

C.Argumentum § 3. ex Photii Nomoc.

The Sir slave who does not have legitimate woman,
who will have been concubine hers until the death of
that, she is started with its children for the naivete,
and receives peculium that had when dying its
gentleman, until the legal quantity, and the children
do not have against her the patronage right, or the
heirs, or the cognates ones, of the deceased.
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§ 26.- Pero mandamos que tengan valor estas
disposiciones respecto a los que impusieron la
libertad, a solos los que permitimos que les quede la
denominacion de patrono. Porque a los que por cierto
ardid se consideraba en los libros antiguos que eran
patronos, pero que de ningun modo habian
manumitido, entre los cuales esta el que descubrio la
colusion del liberto, el que no siendo en realidad
patrono, intentd, sin embargo, adquirir para si, con lo
que falsamente juro, los derechos de patronato, y en
general otro cualquiera de esta clase que se halle en
los antiguos libros, los rechazamos en absoluto de
todo lucro por derecho de patronato, permitiendo que
por tales individuos se les guarde, como si fueran
libertos, la sola reverencia, y considerando que
unicamente son en realidad patronos los que
verdaderamente imponen la libertad.

§ 27.- Los mismos derechos concedemos a los
descendientes y a la restante familia de los que en
testamentos, o en general en Ultimas voluntades,
manumitieron a otros, contra los libertos que se dicen
orcinos, como si éstos hubiesen sido manumitidos
por aquellos.

Publicada en Constantinopla las Calendas de
Diciembre, después del consulado de LAMPADIO y
de ORESTE, varones esclarecidos. [531.]

C. Argumento del § 3., segiin el Nomocapon de
Focio.

La esclava de sefor que no tiene mujer legitima,
que hubiere sido concubina suya hasta la muerte de
aquel, es arrancada con sus hijos para la ingenuidad,
y recibe el peculio que tenia al morir su sefior, hasta la
cuantia legal, y no tienen contra ella el derecho de
patronato los hijos, o los herederos, o los cognados,
del difunto.
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D. Argumentum § § 9-19. ex § 3. L. de success,
libert.

Nostra constitutio .... ita .. definivit, ut, si quidem
libertus vel liberta minores centenariis sint, id est
minus centum aureis habeant substantiam (sic eniml
legis Papiae summam interpretati sumus, ut pro mille
sestertiis unus aureus computetur), nullum locum
habeat patronus in eorum suceessionem, si tamen
testamentum fecerint; sin autem intestati decesserint,
nullo liberorum relicto, tunc patronatus ius, quod erat
ex lege duodecim tabularum, integrum reservavit.
Quum vero maiores centenariis sint, si heredes vel
bonorum possessores liberos habeant, sive unum
sive plures, cuiuscunque sexus vel gradus, ad eos
successionem parentum deduximus, omnibus
patronis una cum sua progenie semotis. Sin autem
sine liberis deeesserint, si quidem intestati, ad
omnem hereditatem patronos patronasque
vocavimus; si vero testamentum quidem fecerint,
patronos autem vel Patronas praeterierint, quum
nullos liberos haberent, vel habentes eos
exheredaverint, vel mater sive avus maternus eos
praeterierit, ita ut non possint argui inofficiosa eorum
testamenta, tunc ex nostra constitutione per bonorum
possessionem contra tabulas non dimidiam, ut ante,
sed tertiam partem bonorum liberti consequantur, vel
quod deest eis ex constitutione nostra repleatur, si
quando minus tertia parte bonorum suorum libertus
vel liberta eis reliquerint, ita sine onere, ut nec liberis
liberti libertacve ex ea parte legata vel fideicomissa
praestentur, sed ad coheredes hoc onus redundaret;
multis aliis casibus a nobis in praefata constitutione
congregatis, quos necessarios esse ad huiusmodi
iuris dispositionem perspeximus, ut tam patroni
patronaeque, quam liberi eorum, nec non qui ex
transverso latere veniunt, usque ad quintum gradum
ad successionem libertorum vocentur, sicut ex ea
constitutione intelligendum est, ut, si eiusdem
patroni vel patronae vel duorum duarum pluriumve
sint liberi, qui proximior est, ad liberti seu libertae
vocetur successionem, et in capita non in stirpes
dividatur successio, eodem modo et in his, qui ex
transverso latere veniunt, servando.
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D. Argumentum § § 9-19. ex § 3. L. de success,
libert.

Our constitution..... decided this way... "that, if
truely I free or it frees it were less than centennial,
that is to say, had less than one hundred aurics ones of
goods, (because thus we have interpreted the sum of
the Law Papia, in such a way that a auric one by
thousand sex-thirds is computed single), does not
have capacity some patron in the succession of such,
if, however, they will have made testament; but if
intestates will have passed away, without to have left
no son, in this case it reserved complete the patronage
right, that existed from the law of the Twelve Tables.
But when they are but that centennial, if they had
inheriting descendants or possessors of the goods,
either one single one, or many, of any sex or degree,
we deferred to them the succession to them of the
ascending ones, being rejected all the patrons
together with its lineage. But if they will have passed
away without children, if intestates, we called to all
the inheritance to the patrons and the patterns; but if
they will have made testament, but they will have
omited to the patrons or the patterns, not having no
children, or being them disinherited having them, or
if the mother or the maternal grandfathers will have
omited them, in such a way that they cannot be
accused of inofficious its testaments, in this case
obtain, by virtue of our Constitution, by the
possession of goods against the testament, not it half,
like before, but the third part of the goods of I free, or
one is due to complete to them by virtue of our
Constitution which they need, if it is that I free or it
frees it will have left them less of the third part of its
own goods, and this thus without burden, in such a
way that nor to the children of I free or of it frees it are
paid to them of'this part bequeathed or trusts, but that
this load weighs on the heiresses; having reunited by
us in aforesaid Constitution other many cases, that
we considered that they were necessary for the
regulation of so straight, in order that as much the
patrons and the patterns, like the children of these,
and those that come from cross line, until the fifth
degree, are called to the succession of the freeds,
according to are had to understand by this
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D. Argumento de los § 9 -19., tomado del § 3, 1.
delasucesion de los libertos.

Nuestra Constitucion ..... decidio de este modo
.."que, si verdaderamente el liberto o la liberta fueran
menos que centenarios, esto es, tuvieran menos de
cien aurcos de bienes, (porque asi hemos inter-
pretado la suma de la ley Papia, de suerte que se
compute un solo aureo por mil sextercios), no tenga
cabida alguna el patrono en la sucesion de los
mismos, si, no obstante, hubieren hecho testamento;
mas si hubieren fallecido intestados, sin haber dejado
ningun hijo, en este caso reservo integro el derecho
de patronato, que existia desde la ley de las Doce
Tablas. Pero cuando sean mas que centenarios, si
tuvieran descendientes herederos o poseedores de los
bienes, ya uno solo, ya muchos, de cualquier sexo o
grado, les deferimos a ellos la sucesion de los
ascendientes, siendo rechazados todos los patronos
juntamente con su progenie. Mas si hubieren
fallecido sin hijos, si intestados, llamamos a toda la
herencia a los patronos y a las patronas; pero si
hubieren hecho testamento, mas hubieren preterido a
los patronos o a las patronas, no teniendo ningunos
hijos, o habiéndolos desheredado teniéndolos, o si la
madre o el abuelo materno los hubiere preterido, de
suerte que no puedan ser acusados de inoficiosos sus
testamentos, en este caso consigan, en virtud de
nuestra constitucion, por la posesion de bienes contra
el testamento, no la mitad, como antes, sino la tercera
parte de los bienes del liberto, o compléteseles en
virtud de nuestra constitucion lo que les falte, si es
que el liberto o la liberta les hubieren dejado menos
de la tercera parte de sus propios bienes, y esto asi sin
gravamen, de suerte que ni a los hijos del liberto o de
la liberta se les paguen de esta parte legados o
fideicomisos, sino que esta carga pese sobre los
coherederos; habiéndose reunido por nosotros en la
susodicha constitucion otros muchos casos, que
consideramos que eran necesarios para la regulacion
de tal derecho, a fin de que tanto los patronos y las
patronas, como los hijos de éstos, y los que provienen
de linea transversal, hasta el quinto grado, sean
llamados a la sucesion de los libertos, seglin se ha de
entender por esta constitucion, de suerte que, si del
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E. Supplementum § 20. ex § 7.1. de legit. agnat.
success.

Nostra constitutione sanximus...., successionem in
agnatorum hereditatibus non esse eis denegandam,
quum satis absurdum erat, quod cognatis a praetore
apertum est, hoc agnatis esse reclusum, maxime
quum in onere quidem tutelarum et primo gradu
deficiente sequens succedit; et quod in onere
obtinebat, non erat in lucro permissum.

F. Constitutio, argumentum § § 9. Sqq.
Exhibens, ab ipso vercsimiliter Tustiniano
profecta, a Codice autem repet. Prael. Aliena, si
libris mssis, credere par est.

Imp. ITUSTINIANUS 4. IULIANO P. P- Veteris
iuris altercationes, quas super successionibus
libertorum antiquitas introduxit, nec non et
inextricabiles circuitus legis Papiae, et numerosam
summam centum millium sestertiorum, quam
praedicta lex in bonis libertorum requirebat, a nostra
republica penitus amputantes, hac edictali lege in
perpetuum valitura sancimus, ut, si libertus velliberta
minus centum aureis in bonis habuit (sic enim
praefatae legis summam interpretamur, pro mille
sestertiis unum aureum computantes), et intestatus
nec liberos habens decesserit, in solidum ad eius
successionem patronus vocetur. Si vero plus centum
aureis habens intestatus decesserit, relictis liberis
cuiuscunque sexus vel gradus, ad eos integram
successionem deducimus, patrono scilicet similiter
repellendo, sive liberos habens testamentum fecerit,
in quo ipsos scripserit heredes, sive iniuste eos
exheredaverit; tunc enim et ipsi tantum ad

CODE.- BOOK VI: TITLE IV

constitution, in such a way that, if of same patron or
pattern or two or more there were children, are called
to the succession of I free or of it frees the one who are
next, and the succession divides by heads, by
ancestries not, being due to also keep the same
disposition with respect to which they come from
cross line.

E. Supplementum § 20. ex § 7.1. de legit. agnat.
success.

We sanctioned by our constitution....., that not
them it has to deny succession in inheritances of
agnates, because he was quite absurd that what by the
Praetor one granted the cognates ones was prohibited
to them to the agnates ones, mainly when being the
load of the trusteeships, and lacking the first degree,
the following one happens, and what obtained like
load to not he was him allowed like profit.

F. Constitutio, argumentum § § 9. Sqq.
Exhibens, ab ipso vercsimiliter Iustiniano
profecta, a Codice autem repet. Prael. Aliena, si
libris mssis, credere par est.

Emperor JUSTINIAN, to JULIAN, Praetorian
Prefect. - Suppressing completely in our Republic
argument that in the old one straight introduced on
the successions of the freeds the antiquity, and
inextricable roundups of Law Papia, and numerous
sum of one hundred thousand sex-thirds that the
aforesaid law required in the goods of the freeds, we
sanctioned by this law in form of Edict, that will be to
be in force perpetually, which, if I free or it frees it
had less in its goods than one hundred aurics ones,
(because thus we interpreted the sum of the aforesaid
law, computing single a auric one by each thousand
sex-thirds), and it will have passed away intestate not
having children, is called patron to the complete
succession of the same one. But if it will have passed
away intestate having but of one hundred aurics ones,
having left of any sex or degree descending, we
deferred certainly to them to the these complete
succession, having to be repelled in the same way
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mismo patrono o patrona o de dos o mas hubiera
hijos, sea llamado a la sucesion del liberto o de la
liberta el que esta mas proximo, y la sucesion se
divida por cabezas, no por estirpes, debiéndose
guardar la misma disposicion también respecto a los
que provienen de linea transversal.

E. Suplemento al § 20. tomado del § 7.1. de la
sucesion legitima de los agnados.

Sancionamos por nuestra constitucion....., que no
se les haya de denegar la sucesion en las herencias de
los agnados, porque era bastante absurdo que lo que
por el Pretor se les concedid a los cognados les
estuviese prohibido a los agnados, mayormente
cuando tratdindose de la carga de las tutelas, y
faltando el primer grado, sucede el siguiente, y lo que
obtenia como cargano le era permitido como lucro.

F.- Constitucion que expone el argumento de los
9. § siguientes, dimanada verosimilmente del
mismo Justiniano, pero ajena ala segunda edicion
del Codigo, si es licito dar crédito a los libros
manuscritos.

El Emperador JUSTINIANO, Augusto, a
JULIAN, Prefecto del Pretorio.- Suprimiendo por
completo en nuestra republica los altercados que en
el viejo derecho introdujo sobre las sucesiones de los
libertos la antigiiedad, y los inextricables rodeos de la
ley Papia, y la cuantiosa suma de cien mil sextercios
que la susodicha ley requeria en los bienes de los
libertos, sancionamos por esta ley en forma de
edicto, que habra de estar en vigor perpetuamente,
que, si el liberto o la liberta tuvo en sus bienes menos
de cien aureos, (porque asi interpretamos la suma de
la susodicha ley, computando un solo aureo por cada
mil sextercios), y hubiere fallecido intestado no
teniendo hijos, sea llamado el patrono a la integra
sucesion del mismo. Mas si hubiere fallecido
intestado teniendo mas de cien aureos, habiendo
dejado descendientes de cualquier sexo o grado, les
deferimos a éstos integra la sucesion, debiendo ser
repelido ciertamente del mismo modo el patrono, ora
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hereditatem vocabuntur.

Sane si iuste fuerint exheredati, patronum ad liberti
successionem admittimus et eius parentelam usque
ad quintum gradum. Si autem filium non habens
extraneum scripscrit heredem, tertiam partem
bonorum patronus liberti consequatur, vel quod deest
ei repleatur si quando minus tertia parte bonorum
suorum libertus vel liberta ei relinquerit, sine onere
penitus legatorum et fideicommissorum, quod onus
ad heredes redundabit. Sed si patronis plus quam in
tertiam vel in assem fuerit heres institutus, quatenus
heres scriptus est, respondebit legatariis et
fideicommissariis. Hoc quoque decernimus obser-
vandum, ut, si eiusdem patroni vel patronae, duorum
seu duarum pluriumve sint liberi, proximior gradus
ad successionem admittatur, hereditate, in capita non
in stirpes dividenda, ita ut, si quispiam patronorum
ab hereditate liberti vel libertae fuerit exclusus, eius
portio ad ulteriores transmittatur, eodem observando
et si gradus aliqua de causa excludatur, ut sequens
vocetur ad successionem: adoptivis filiis sive
patronorum sive libertorum a nostra constitutione
penitus excludendis; hos enim, etsi filiifamilias sint,
extraneos reuptamus, extraneos vero heredes patro-
norum a libertorum successione prorsus removemus.
Hoc autem nostrae serenitatis beneficium ob
honorem patronalis reverentiae patronis et eorum
liberis indulgemus, ut non solum ad bona libertorum
admittantur, sed etiam filiorum ipsorum, si fuerint in
libertate nati, et intestati sine cognatione decesserint.

Si vero filius patroni a parente suo iuste fuerit
exheredatus, nullam habet impugnandi testamentum
liberti potestatem. Plane decedente liberto ab
intestato sine liberis, tam ipse exheredatus quam
emancipatus succedunt cum his, qui sunt in
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patron, or if having children it will have made
testament in which it will have instituted them
inheriting, or if unjustly will have disinherited them;
because in this case also they will be called only to
the inheritance.

But if they will have been disinherited exactly, we
admitted to the succession of I free to patron and his
parentage until the fifth degree. But if having son it
will not have instituted inheriting a stranger, it
obtains patron of | free the third part of the goods, or
who completes itself to him what it needs, if it is that I
free or frees it will have left him less of the third part
of its own goods, absolutely without burden of
legacies and trusts, whose load will weigh on the
heirs. But if patron will have been instituted
inheriting in more of the third part or the totality, it
will respond to the legatees and the trustees until the
amount in which it was instituted inheriting. Also we
sent that it is had to observe this, that, if of same
patron or pattern, or of two or there will be
descendants more, is admitted to the succession the
next degree, having to divide the inheritance by
heads and not by ancestries, in such a way that, if
anyone of the patrons will have been excluded from
the inheritance of I free or of it frees it, their portion it
is not transmitted the same to the later ones, being
observed also if by some cause was excluded a
degree, so that the following one is called to the
succession: having to be excluded absolutely by our
constitution the adoptive children, either of the
patrons, or of the freeds; because to these, although
they are family children, we reputed strangers, and to
the strange heirs of the patrons we absolutely rejected
them of the succession of the freeds. But by honor to
the reverence due to patron, we also grant to the
patrons and their children this benefit of our serenity,
who are not only admitted to the goods of the freeds,
but to those of the children of such, if they will have
been born in the freedom, and will have passed away
intestates without cognates.

But if the son of patron exactly will have been
disinherited by his ascending one, it does not have
faculty some to oppose the testament of I free. But,
passing away [ free intestate without children,
together happen therefore same the dispossessed one
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si teniendo hijos hubiere hecho testamento en el cual
los hubiere instituido herederos, ora si injustamente
los hubiere desheredado; porque en este caso tam-
bién seran llamados solamente ellos a la herencia.

Mas si hubieren sido desheredados justamente,
admitimos a la sucesion del liberto al patrono y a su
parentela hasta el quinto grado. Pero si no teniendo
hijo hubiere instituido heredero a un extrafio,
obtenga el patrono del liberto la tercera parte de los
bienes, o complétesele lo que le falte, si es que el
liberto o la liberta le hubiere dejado menos de la
tercera parte de sus propios bienes, absolutamente
sin gravamen de legados y de fideicomisos, cuya
carga pesara sobre los herederos. Mas si el patrono
hubiere sido instituido heredero en mas de la tercera
parte o en la totalidad, respondera a los legatarios y a
los fideicomisarios hasta la cantidad en que fue
instituido heredero. También mandamos que se ha de
observar esto, que, si de un mismo patrono o patrona,
o de dos 0 mas hubiere descendientes, sea admitido a
la sucesion el grado mas proximo, habiendo de
dividirse la herencia por cabezas y no por estirpes, de
suerte que, si cualquiera de los patronos hubiere sido
excluido de la herencia del liberto o de la liberta, su
porcion se transmita a los ulteriores, observandose lo
mismo también si por alguna causa fuese excluido un
grado, de modo que sea llamado a la sucesion el
siguiente: debiendo ser excluidos en absoluto por
nuestra constitucion los hijos adoptivos, ya de los
patronos, ya de los libertos; porque a éstos, aunque
sean hijos de familia, los reputamos extrafios, y a los
herederos extrafios de los patronos los rechazamos
en absoluto de la sucesion de los libertos, Mas por
honor a la reverencia debida al patrono, concedemos
a los patronos y a sus hijos este beneficio de nuestra
serenidad, que no solamente sean admitidos a los
bienes de los libertos, sino también a los de los hijos
de los mismos, si hubieren nacido en la libertad, y
hubieren fallecido intestados sin cognados.

Pero si el hijo del patrono hubiere sido justamente
desheredado por su ascendiente, no tiene facultad
alguna para impugnar el testamento del liberto. Mas,
falleciendo el liberto intestado sin hijos, suceden asi
el mismo desheredado como el emancipado junta-



34 CODICE.- LIBER VI: TIT. V

potestate. Sed et is, qui filium emancipavit, liberto
ab intestato sine liberis decedente, vel extraneo
herede instituto, in assem vel in trientem vocetur. Et
hoc de his, qui vere patorni sunt. Ceterum si iure-
iurando praestito vel ex alia simili causa patronus
habeatur, hunc quidem; etsi ei reverentia patronalis a
liberto debeatur, ad ecius successionem minime
revocamus.

TIT. V

SI IN FRAUDEM PATRONI A LIBERTIS
ALIENATIO FACTA EST

1.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. Et CC. CLAUDIO.- Si in fraudem patroni
libertus aliquid alienaverit, quatenus legitima pars
deminuta est, revocandi tributam convenit esse
potestatem.

Dat- Kal. Novemb. Sirmii, Caess. Conss. (294-
305).

2.- lidem AA. Et CC. IULIAE.- Defuncto quidem
liberto patronus intestato succedens per actionem
Calvisianam in ecius fraudem alienata revocare
potest. Verum cum patronum post liberti sui mortem
ab eo fundi collatam donationem habuisse ratam
adseveras, manumissoris factum infirmare succes-
sores eius minime possunt.

Dat. VIII. Kal. Ianuar. Sirmii, Caess. Conss. (294-
305).
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like the emancipated one with which they are under
power. But the one that a son emancipated, also
passing away intestate I free without children, or
having instituted inheriting a stranger, it will be
called to the totality or the third part of the
inheritance, and this as far as which truely is patrons.
But if by to have rendered it administered an oath or
by another similar cause he were had like patron, to
this one certainly, although by I free must the
reverence to him corresponding to patron, we did not
call in way some to him to its succession.

TITLE V

WHERE AN ALIENATION HAS BEEN MADE
BY FREEDMEN IN ORDER TO DEFRAUD
THEIR PATRON

1.- The Emperors Diocletian and Maximian, and
the Caesars, to Claudius.- If a freedman should
alienate any property for the purpose of defrauding
his patron, it is established that power should be
granted to revoke the alienation for the amount of the
lawful share to which the patron is entitled.

Given on the Kalends of November, during the
Consulate of the Caesars. 294-305.

2.- The Same Emperors and Caesars to Julia.-
When a patron succeeds to the inheritance of a
freedman, who dies intestate, he can, by means of the
Calvisian Action, revoke any alienation fraudulently
made. But, as you assert that the patron has
confirmed the donation of the land after the death of
his freedman, the heirs of the patron cannot, in any
way, invalidate the act of the person granting the
manumission.

Given on the eighth of the Kalends of January,
during the Consulate of the Caesars. 294-305.
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mente con los que estan bajo potestad. Pero también
el que emancipd a un hijo, falleciendo intestado el
liberto sin hijos, o habiendo instituido heredero a un
extrafio, sera llamado a la totalidad o a la tercera parte
de la herencia, Y esto en cuanto a los que verdadera-
mente son patronos, Mas si por haber prestado
juramento o por otra causa semejante fuera tenido
como patrono, a éste ciertamente, aunque por el
liberto se le deba la reverencia correspondiente al
patrono, no le llamamos en manera alguna a su
sucesion.

TITULO V

DE SI POR LOS LIBERTOS SE HIZO
ENAJENACION EN FRAUDE DEL PATRONO

1.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos Césares, a CLAUDIO.- Si el
liberto hubiere enajenado alguna cosa en fraude de su
patrono, es conveniente que haya concedido la
facultad de revocar la enajenacion en tanto cuanto
fue disminuida la porcion legitima.

Dada en Sirmio las Calendas de Noviembre, bajo
el consulado de los Césares.(294 -305).

2.- Los mismos Augustos y Césares a JULIA.-
Ciertamente que el patrono que sucede al liberto
fallecido intestado puede revocar por la accion
Calvisiana las enajenaciones hechas en fraude suyo.
Pero como afirmas que el patrono ratifico después de
la muerte de su liberto la donacién de un fundo hecha
por éste, sus sucesores no pueden en manera alguna
invalidar lo hecho por el manumisor.

Dada en Sirmio a 8 de las Calendas de Enero, bajo
el consulado de los Césares. (294-305).
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TIT. VI

DE OBSEQUIIS PATRONO
PRAESTANDIS

1.- Imp. ALEXANDER 4. ZOTICO.- Contra
patronum tuum famosam actionem instituere non
potes.

PP. Prid. Id. Mai. MAXIMO 1II. Et AELIANO
Conss (223).

2.- Idem A. LEONTOGONO.- Libertae, quae
voluntate patroni aut iure nuptae sunt, non coguntur
officium patronis suis praestare.

PP. XIV. Kal. August MAXIMO II et AELIANO
Conss. (223).

3.- Idem A. XANTHO.- Etiam qui pactione data a
dominis manumittuntur, mero iure omne obsequium
patronis debent.

PP. Kal. Novemb. MAXIMO II. Et AELIANO
Conss. (223).

4.- Idem A. VICTORINO.- Si manumissori tuo
vim et audaciam obiecisti ei, qui te beneficio suo ex
servitute liberando, ut adversarium haberet, fecit,
praeses provinciae, quatenus coercere eiusmodi
temerariam licentiam debeat, aestimabit. Nam si qua
tibi pecunia debebatur sive de rebus adversus
patronum disceptatio fuerat, non protinus ad
litigandum currere debueras: maxime autem si hoc
facere auderes, sine atrocitate certe verborum
aequitatem petitionis tuae commendare iudici
potuisti, omni honore patrono debito reservato.
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TITLE VI

CONCERNING THE DEFERENCE TO BE
SHOWN TO A PATRON

1.- The Emperor Alexander to Zoticus.- You cannot
bring an action involving infamy against your patron.

Given on the second of the Ides of May, during the
Consulate of Maximus, Consul for the second time,
and Aelianus, 223.

2.- The Same to Leontogonus.- Freedwomen who
have been lawfully married with the consent of their
patron cannot be compelled to render him services.

Given on the fourteenth of the Kalends of August,
during the Consulate of Maximus, Consul for the
second time, and Aelianus, 223.

3.- The Same to Xanthus.- Slaves who are manu-
mitted by their masters in compliance with an
agreement owe them all the respect ordinarily
required by law.

Given the Kalends of November, during the
Consulate of Maximus and Aelianus. 223.

4.- The Same to Victorinus.- If you have offered
violence, and shown insolence towards him who
manumitted you, that is to say, him who, by
generously releasing you from servitude, enabled
you to become his adversary, the Governor of the
province shall decide how he shall punish such
audacity, for if money was due to you from your
patron, or if any controversy existed between you on
the subject of property, you should not immediately
have recourse to litigation. If, however, you should
venture to do a thing of this kind, you can readily
convince the judge of the justice of your claim
without the use of injurious expressions, and still
preserve all the deference due to your patron.
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TITULO VI

DE LAS ATENCIONES QUE SE HAN DE
GUARDAR AL PATRONO

1.- El Emperador ALEJANDRO, Augusto, a ZO-
TICO.- No puedes entablar contra tu patrono accion
infamatoria.

Publicada a 1 de los Idus de Mayo, bajo el segundo
consulado de MAXIMO y el de ELIANO. (223).

2.- El mismo Augusto a LEONTOGONO.- Las
libertas, que se casaron con la voluntad del patrono, o
legalmente, no son obligadas a prestar servicio a sus
patronos.

Publicada a 14 de las Calendas de Agosto, bajo el
segundo consulado de MAXIMO y el de ELIANO.
(223).

3.- Elmismo Augusto a XANTO.- También los que
por pacto hecho son manumitidos por sus sefiores, les
deben a sus patronos todas las atenciones de mero
derecho.

Publicada las Calendas de Noviembre, bajo el
segundo consulado de MAXIMO y el de ELIANO.
(223).

4.- El mismo Augusto a VICTORINO.- Si acusaste
de violencia y audacia a tu manumisor, a quien,
librandote de la esclavitud por beneficio suyo, hizo
que te tuviera por adversario, el presidente de la
provincia estimara hasta qué punto deba reprimir
semejante temeraria licencia. Porque si se te debia
algin dinero, o si sobre cosas habia habido alguna
controversia con tu patrono, no habrias debido
recurrir desde luego a litigar; pero aun si te hubieras
atrevido a hacer esto. Ciertamente, que pudiste
recomendar al Juez la Justicia de tu peticion sin
dureza en las palabras, habiéndole guardado al
patrono toda la consideracion debida.
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PP. Prid. Kal. Octob. IULIANO II. Et CRISPINO
Conss. (224).

5.- Imp. GORDIANUS 4. SULPICIAE.- Etiam
liberis damnatorum consuetum obsequium libertos
paternos praestare debere in dubium non venit.
Proinde si non agnoscunt reverentiae debitae munus,
non immerito videntur ipsi adversus se provocare
severitatem.

PP. Non. Septemb. SABINO II. Et VENUSTO
Conss. (240).

6.- Idem A. CORNELIO.- Libertos sive libertas,
maxime quibus impositac operae non sunt, con-
suetum potius obsequium quam servile ministerium
manumissoribus exhibere debere neque vincula
perpeti non est opinionis incertae.

Dat. I1I. Kal. April. ATTICO et PRAETEXTATO
Conss. (242).

7.- Impp. DICOLETIANUS et MAXIMIANUS
A4. METRODORO.- Neque libertis novercae
inferendae iniuriae privignis eius libera facultas esse
debet: paternos etiam libertos, sicuti dicis, iniuriosos
tibi fuisse ferendum non est. Praeses igitur pro-
vinciae vindictam tibi personarum condicioni con-
gruentem impertiri non dubitabit.

Dat. V. Id. Mai. MAXIMO II. Et AQUILINO
Conss. (286).

8.- lidem AA. HERMIAE.- Nec patronae tuae
obsequiis refragari te fas est.

Dat. XII. Kal. Februar. DIOCLETIANO III. Et
MAXIMIANOAA. Conss. (287).
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Given on the second of the Kalends of October,
during the Consulate of Julian, Consul for the second
time, and Crispinus, 224.

5.- The Emperor Gordian to Sulpitia.- There is no
doubt that freedmen should show the children of their
patron ordinary respect, even though the latter may
have been convicted of crime. Hence, if they do not
recognize their duty to manifest towards them the
reverence to which they are entitled, they will not
unreasonably appear to have given provocation for
being treated with severity.

Given on the Nones of September, during the
Consulate of Sabinus, Consul for the second time,
and Venustus, 240.

6.- The Same to Cornelius.- There is no doubt that
freedmen or freedwomen, especially those upon
whom no services have been imposed, are required to
evince ordinary respect for those who have
manumitted them, rather than to perform servile
labors for their benefit, and that they cannot be placed
in chains.

Given on the third of the Kalends of April, during
the Consulate of Atticus and Pratextatus, 242.

7.- The Emperors Diocletian and Maximian to
Metrodorus.- Authority ought not to be granted to
freedmen to injure in any way the stepchildren of
their patronesses. It is intolerable that the freedmen
of your stepfather should be permitted to injure you,
as youallege, and hence the Governor of the province
will have no hesitation in punishing those who are
guilty, in accordance with their condition.

Given on the fifth of the Ides of May, during the
Consulate of Maximus, Consul for the second time,
and Aquilinus, 286.

8.- The Same Emperors to Hermia.- 1t is not right
for you to refuse to your patroness the respect to
which she is entitled.

Given on the twelfth of the Kalends of February,
during the Consulate of Diocletian and Maximian,
287.
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Publicada a 1 de las Calendas de Octubre, bajo el
segundo consulado de JULIAN y el de CRISPIN.
(224).

5.- El Emperador GORDIANO, Augusto, a SUL-
PICIA.- No se pone en duda, que aun a los hijos de
los condenados deben guardarles los libertos de los
padres las atenciones acostumbradas. Por lo cual, si
no cumplen la obligacion de la reverencia debida,
parece que no sin razon provocan ellos contra si
mismos la severidad.

Publicada las Nonas de Septiembre, bajo el se-
gundo consulado de SABINO y el de VENUSTO.
(240).

6. El mismo Augusto a CORNELIO.- No es de
incierta creencia, que los libertos o las libertas, prin-
cipalmente aquellos a quienes no se les impusieron
servicios, deben guardar a sus manumisores las
atenciones acostumbradas mas bien que prestarles
actos de servicio, y que no deben sufrir enca-
denamientos.

Dada a 3 de las Calendas de Abril, bajo el
consulado de ATTICO y de PRETEXTATO. (242).

7.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos, a METRODORO.- Los libertos
de una madrasta no deben tener la libre facultad de
inferir injuria a los hijastros de aquélla; tampoco se
ha de tolerar que los libertos del padre hayan sido
injuriosos contigo, segin dices. Asi, pues, el pre-
sidente de la provincia no dudara concederte vindicta
adecuada ala condicion de las personas.

Dada a 5 de los Idus de Mayo, bajo el segundo
consulado de MAXIMO y el de AQUILNO. (286).

8.- Los mismos Augustos a HERMIA.- Ni a tu
patronate es licito negarle las atenciones.

Dadaa 12 de las Calendas de Febrero, bajo el tercer
consulado de DIOCLECIANO y el de MAXI-
MIANO, Augustos. (287).
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TIT. VII

DE LIBERTIS ET EORUM LIBERIS

1.- Imp. ANTONINUS 4. DAPHNO.- Non est
ignotum, quod ea, quae ex causa fideicommissi
manumisit, ut ingratum libertum accusare non
potest, cum id iudicium extra ordinem praebeatur ei,
qui voluntate servo suo libertatem gratuitam
praestitit, non qui debitam restituit.

PP. V. Kal. Mai. MESSALA et SABINO Conss.
(214).

2.- Imp. CONSTANTINUS 4. 4d MAXIMUM P,
U.- Si manumissus ingratus circa patronum suum
extiterit et quadam iactantia vel contumacia cervices
adversus eum erexerit aut levis offensae contraxerit
culpam, a patronis rursus sub imperia dicionemque
mittatur, si in iudicio vel apud pedanecos iudices
patroni querella exserta ingratum eum ostendat: filiis
etiam qui postea nati fuerint servituris, quoniam illis
delicta parentium non nocent, quos tunc ortos esse
constiterit, dum libertate illi potirentur. Sane si is, qui
in nostro consilio vindicta liberatus est, post
coercitionem ex paenitentia dignum se praestiterit, ut
ei civitas Romana reddatur, non prius fruetur
beneficio libertatis, quam si hoc patronus eius oblatis
precibus impetraverit.

PP. Idib. April. Romae, CONSTANTINO A. VI et
CONSTANTINO C. Conss. (320).

3.- Impp. HONORIUS ef THEODOSIUS A44. Ad
Senatum.- iberti non modo adversus patronos non
audientur, verum etiam eandem quam patronis ipsis
reverentiam praestent heredibus patronorum, quibus
ingrati actio sicut ipsis manumissoribus deferetur, si
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TITLE VII

CONCERNING FREEDMEN
AND THEIR CHILDREN

1.- The Emperor Antoninus to Daphnus.- It is well
known that a woman who has manumitted a slave
under the terms of a trust cannot afterwards accuse
him of being guilty of ingratitude, for this power is
only granted to one who gratuitously bestows
freedom upon a slave, and not to one who gives it
when itis due.

Given on the fifth of the Kalends of May, during
the Consulate of Messala and Sabinus, 214.

2.- The Emperor Constantius to Maximus, Prefect
of the City.- If a slave, who has been manumitted, has
manifested ingratitude to his patron, and has behaved
towards him with insolence or obstinacy, or has been
guilty of some slight offence against him, he shall
again be placed under the control and authority of his
master, if the latter can prove that he was ungrateful
in a complaint brought before an ordinary judge, or
judges specially appointed. Any children that may
have been subsequently born to him shall also be
reduced to slavery, as the crimes of their parents do
not affect those who were proved to have been born at
the time that the former obtained their freedom.
Anyone, however, who has been formally liberated
in Our Council, and, after punishment, shows by his
repentance that he is worthy of again being invested
with Roman citizenship, shall not enjoy the benefit of
freedom, unless his patron obtains this favor for him
in consequence of his entreaties.

Given at Rome, on the Ides of April, during the
Consulate of Constantius, Consul for the fifth time,
and the Caesar Constans, 320.

3.- The Emperors Honorius and Theodosius to the
Senate.- Freedmen shall not only not be heard against
their patrons, but they must also manifest the same
respect for their heirs that they do for the patrons
themselves, for they will have a right to proceed
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TITULO VII

DE LOS LIBERTOS Y DE SUS HIJOS

1.- El Emperador ANTONINO, Augusto, a
DAFNO.- No se ignora, que la que manumitié por
causa de fideicomiso no puede acusar, como ingrato,
al liberto, porque esta accién se concede extra-
ordinariamente al que voluntariamente dio libertad
gratuita a un esclavo suyo, no al que dio la debida.

Publicada a 5 de las Calendas de Mayo, bajo el
consuladode MESALAy de SABINO. (214).

2.- EL Emperador CONSTANTINO, Augusto, a
MAXIMO, Prefecto de la Ciudad.- Si el manumitido
hubiere sido ingrato para su patrono, y con cierta
jactancia o contumacia hubiere levantado contra ¢l la
cabeza, o hubiere contraido culpa de una ofensa leve,
sea de nuevo puesto por el patrono bajo su dominio y
jurisdiccion, si en juicio o ante los jueces pedancos
demostrase la querella producida por el patrono que
aquél fue ingrato; habiendo de ser esclavos también
los hijos que naciesen después, porque los delitos de
los padres no perjudican a los que constare que
nacieron cuando aquéllos gozaban de la libertad.
Mas si el que con nuestro consejo fue hecho libre por
vindicta, se hubiere después de la correccion
mostrado por su arrepentimiento digno de que se le
restituya la ciudadania romana, no disfrute del
beneficio de la libertad antes que su patrono hubiere
impetrado esto habiendo elevado sus suplicas.

Publicada en Roma los Idus de Abril, bajo el sexto
consulado de CONSTANTINO, Augusto, y el de
CONSTANTINO, César. [320.]

3.- Los Emperadores HONORIO y TEODOSIO,
Augustos, al Senado.- Los libertos no solamente no
seran oidos contra los patronos, sino que también
guardaran la misma reverencia que a los mismos
patronos a los herederos de los patronos, a quienes,
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illi datae sibi libertatis immemores nequitiam re-
ceperint servilis ingenii.

Dat. VIII. Id. August. Ravennae, MARINIANO et
ASCLEPIODOTO Conss. (423).

4.- Impp. THEODOSIUS et VALENTINIANUS
AA. BASSO P. P- Libertinae condicionis homines
vel eorum filii si militantes docebuntur ingrati, ad
servitutis nexum procul dubio reducentur.

Dat. 111, Kal. April. Ravennae, THEODOSIO XII.
Et VALENTINIANO ITAA. Conss. (426).

TIT. VIII

DE IURE AUREORUM ANNULORUM ET
DE NATALIBUS RESTITUENDIS

1.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. Et CC. PHILADELPHO.- Natales antiquos et
ius ingenuitatis non ordo praestare decurionum, sed a
nobis peti potuit.

Dat. XV. Kal. April. Ravennae, ipsis AA. Et Conss.
(293-304).

2.- lidem AA. Et CC. EUMENI.- Aureorum usus
anulorum beneficio principali tributus libertinitatis
quoad vivunt imaginem non statum ingenuitatis
praestat, natalibus autem antiquis restituti liberti
ingenui nostro beneficio constituuntur.

Dat. XIII. Kal.....Sirmii, Caess. Cons. (294-305).
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against them for ingratitude, just as those who
manumitted them can do, if, unmindful of the
freedom which was bestowed upon them, they are
guilty of servile wickedness.

Given at Ravenna, on the seventh of the Ides of
August, during the Consulate of Marinianus and
Asclepiodotus. 423.

4.- The Emperors Honorius and Theodosius to
Bassus, Praetorian Prefect.- When persons of the
condition of freedmen, or their children, are shown to
have been ungrateful, they can undoubtedly again be
reduced to slavery.

Given at Ravenna, on the Kalends of April, during
the Consulate of Theodosius, Consul for the eleventh
time, and Valentine, 426.

TITLE VIII

CONCERNING THE RIGHT TO WEAR GOLD
RINGS, AND THE RESTITUTION OF BIRTH

1.- The Emperors Diocletian and Maximian to
Philadelphus.- The Order of Decurions cannot
restore birth and grant the right to be freeborn, but
this can be requested of Us.

Given at Ravenna, on the fifteenth of the Kalends
of April, during the Consulate of the above-named
Emperors. 293-304.

2.- The Same Emperors and Caesars to Eumenes.-
The use of gold rings, granted by the indulgence of
the Emperor to freedmen, gives them the appearance
of being freeborn, but does not confer the condition
itself. Where freedmen are restored to the rights of
former birth, they become freeborn by virtue of Our
favor.

Granted on the thirteenth of the Kalends of . . .,
under the Consulate of the Caesars. 294-305.
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como a los mismos manumisores, se les defiere la
accion de ingratitud, si aquellos, olvidandose de la
libertad que se les dio, hubieren dado cabida a la
maldad de un espiritu servil.

Dada en Ravena a 8§ de los Idus de Agosto, bajo el
consulado de MARINIANO y de ASCLEPIO-
DOTO. [423.]

4.- Los Emperadores TEODOSIO y VALEN-
TINIANO, Augustos, a BASSO, Prefecto de la
Ciudad .- Los hombres de condicidn de liberto, o sus
hijos, si ejerciendo la milicia se probare que son
ingratos, seran reducidos sin duda alguna al yugo de
laesclavitud.

Dada en Ravena a 3 de las Calendas de Abril, bajo
el duodécimo consulado de TEODOSIO, y el se-
gundo de VALENTINIANO, Augustos. [426.]

TITULO VIII

DEL DERECHO DE ANILLOS DE ORO, Y DE
LA RESTITUCION DE LAS CONDICIONES
DEL NACIMIENTO

1.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos y Césares, a FILADELFO.- El
orden de los decuriones no puede conceder la antigua
condicion del nacimiento y el derecho de inge-
nuidad, pero pudo pedirsenos.

Dadaen Ravenaa 15 de las Calendas de Abril, bajo
el consulado de los mismos Augustos. [293-304.]

2.- Los mismos Augustos y Césares a EUMENES.-
El uso de anillos de oro, concedido por beneficio del
principe a los libertinos, para mientras vivan, da la
apariencia, no el estado de ingenuidad. Pero los
libertos restituidos en la antigua condicion del
nacimiento se hacen ingenuos por beneficio nuestro.

Dada en Sirmio a 13 de las Calendas de....., bajo el
consulado de los Césares. [294-305.]
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AUTHENT. Ut liberti in posterum. § Propterea et
$ Hllud. (Nov. 78. C. 1. Et 2.).- Sed hodie quia
manumittentes cives denuntiant Romanos (non enim
aliter licet) ex ipsa manumissione aureroum
annulorum et regenerationis ius habent, ut sint
quidem liberi et ingenui, sed iure patronatus illaeso.

TIT. IX

QUI ADMITTI AD BONORUM
POSSESSIONEM

1.- Impp. SEVERUS et ANTONINUS A4. MA-
CRINAE.- Bonorum possessio filio familias delata
cum ignorante quoque patre possit peti, emo-
lumentum et patri allatura, si ratam petitionem pater
habuerit, amittitur transacto tempore.

Sine die et consule.

2.- lidem AA. CRISPINO.- Si bonorum possessio
dumtaxat tibi competit proximitatis nomine, habuisti
spatium centum dierum utilium, ex quo eum de-
functum scisti, ad bonorum possessionem
amplectendam.

PP. III. Non. Novemb. ANTONINO A. IT et GETA
II. Conss. (205).

3.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. CRESCENTIO.- Infantis nomine agnitam
bonorum possessionem et antequam loqueretur diem
functi recte competere nulla dubitatio est.

S. Kal. Tanuar. MAXIMO II. Et AQUILINO
Conss. (286).
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Extract from Novel 78, Chapters I, and II. Latin
Text.- At present, however, those who manumit their
slaves declare them to be Roman citizens (for this
cannot be done otherwise) and by virtue of this
manumission they have the right to wear gold rings,
and be regenerated; but although they are considered
freemen and freeborn, the rights of patronage still
remain unimpaired.

TITLE IX

WHO CAN BE ADMITTED TO THE
PRAETORIAN POSSESSION OF PROPERTY
AND WITHIN WHAT TIME THIS
SHOULD TAKE PLACE

1.- The Emperors Severus and Antoninus to
Macrina.- The practorian possession of an estate
granted to a son under paternal control can be
demanded even when his father is ignorant of the
fact, and it also benefits the latter if he ratifies the
demand; but it is lost, if the time prescribed by law
has elapsed.

Without date or designation of consulate.

2.- The Same to Crispinus.- If you alone have a
right to the possession of an estate on account of your
near relationship to the deceased, you will be entitled
to the term of a hundred available days from the time
when you knew that your relative was dead, for the
purpose of obtaining possession ofit.

Given on the third of the Nones of November,
during the Consulate of Geta. 205.

3.- The Emperors Diocletian and Maximian to
Crescentius.- There is no doubt that the possession of
an estate which has been accepted in the name of an
infant will legally descend to his heirs, even though
he died before being able to speak.

Given on the Kalends of January, during the
Consulate of Maximus, Consul for the second time,
and Aquilinus, 286.
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AUTENTICA ut liberti in posterum. § Propterea y
§ lllud. (Nov. 78. c. 1. y 2.)- Pero hoy, como los
manumisores los declaran ciudadanos romanos,
(pues de otra manera no es licito manumitirlos),
tienen por virtud de la misma manumision el derecho
de anillos de oro y de regeneracion, de suerte que
sean ciertamente libres e ingenuos, pero subsistiendo
ileso el derecho de patronato.

TITULO IX

QUIENES’ PUEDEN SER ADMITIDOS ALA
POSESION DE LOS BIENES, Y DENTRO
DE QUE TIEMPO

1.- Los Emperadores SEVERO y ANTONINO,
Augustos, a MACRINA.- La posesion de los bienes
deferida al hijo de familia, como aun ignorandolo el
padre puede ser pedida, debiendo producir también
emolumento al padre, si el padre hubiere ratificado la
peticion, se pierde transcurrido el tiempo.

Sin designacion de dia ni de consul.

2.- Los mismos Augustos a CRISPIN.- Si
solamente a ti compete la posesion de los bienes por
razon de parentesco, tuviste el espacio de cien dias
utiles, desde que supiste que aquél fallecid, para
aceptar la posesion de los bienes.

Publicada a 3 de las Nonas de Noviembre, bajo el
segundo consulado de ANTONINO, Augusto, y el
segundo de GETA.[205.]

3.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos, a CRESCENCIO.- No hay duda
alguna, que compete validamente la posesion de los
bienes aceptada a nombre de un infante, que fallecid
antes que hablase.

Sancionada las Calendas de Enero, bajo el segundo
consulado de MAXIMO y el de AQUILINO. [286.]



40 CODICE.- LIBER VI: TIT. IX

4.-lidem AA. Et CC. MARCELLO.- Emancipata si
non agnovit intra annum unde liberi bonorum
possessionem, nullam ad heredes vindicationem
successionis transmittere potuit.

Dat. II1. Kal. Mai. Heracliae, Caess. Conss. (294-
305).

5.- lidem AA. Et CC. MAXIMO.- Quamdiu per
facti quaestionem incertum est, utrumne secundum
tabulas an ab intestato, et ex quo capite possessio sit
delata, ne tibi tempus agnoscendae bonorum
possessionis praefinitum cedat, superstitiosam geris
sollicitudinem.

6.- lidem AA. Et CC. FRONTINAE.- Iuris igno-
rantiam nec mulieribus prodesse in edicti perpetui
cursum de agnoscenda bonorum possessione
manifestum est.

Dat. I11. Kal. Mai. Sirmii. Caess. Conss. (294-305.)

7.- Pars epistolae CONSTANTII et MAXIMIANI
AA. Et SEVERI et MAXIMINI nobilissimorum CC.-
Bonorum quidem possessionem pupilli nomine
agnoscere tutorem potuisse aperte declaratur. Ipse
autem pupillus bonorum possessionem sine tutoris
auctoritate amplecti non potest, nisi etiam impuberi
sine tutoris auctoritate hoc postulanti sciens hoc
competens iudex dedit bonorum possessionem: tunc
enim emolumentum successionis videtur praetorio
iure quaesitum esse.

..... VI 1d. Septemb. CONSTANTIO et MAXI-
MIANO Conss. (305-306).

8.- Imp. CONSTANTIUS 4. Ad DIONYSIUM.-
Quicumque res ex parentum vel proximorum suc-
cessione iure sibi competere confidit, sciat sibi non
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4.- The Same Emperors and Caesars to Marcellus .-
If an emancipated girl did not accept the possession
of an estate within a year, under the privilege granted
to children in such cases, she cannot transmit the
claim to the succession to her heirs.

Given at Heraclea on the third of the Kalends of
May, during the Consulate of the Caesars. 294-305.

5.- The Same Emperors and Caesars to Maximus.-
You are unduly apprehensive if you think that the
time fixed for the acceptance of the possession of the
estate will elapse, while the question remains
uncertain whether you are entitled to it by the terms
of the will, as the heir at law, or under what other title
possession should be granted you.

6.- The Same Emperors and Caesars to Frontina.-
It is clear that ignorance of the law will be of no
advantage to women in accepting praetorian
possession of property, so far as the time prescribed
by the Perpetual Edict is concerned.

Given on the third of the Kalends of May, during
the Consulate of the Caesars. 294-305.

7.- Part of a Letter of the Emperors Constantius
and Maximian, and the Caesars Severus and
Maximian.- It is plainly stated that a guardian can
accept practorian possession in the name of his ward.
The ward, however, cannot do so without the
authority of his guardian, unless, not having reached
the age of puberty, he petitions for it, and a competent
judge, being aware of the fact, should grant him
possession of the estate; for, under such cir-
cumstances, the benefit of the succession is
considered to have been obtained by him under
praetorian law.

Given on the sixth of the Ides of September, during
the Consulate of Constantius and Maximian, 306.

8.- The Emperor Constantine to Dionysius.-
Anyone who thinks that he is entitled to property
belonging to the estate of his parents or other
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4.- Los mismos Augustos y Césares a MARCELO.-
La emancipada, si no aceptd dentro del afo la
posesion de los bienes Unde liberi, no pudo trans-
mitir a los herederos ninguna reivindicacion de la
sucesion.

Dada en Heraclea a 3 de las Calendas de Mayo,
bajo el consulado de los Césares. [294-305.]

5.- Los mismos Augustos y Césares a MAXIMO.-
Mientras por una cuestion de hecho es incierto si te
ha sido deferida la posesion conforme al testamento,
o abintestato, y en virtud de qué titulo, abrigas
injustificada inquietud de que corra para ti el tiempo
prefijado para aceptar la posesion de los bienes.

6.- Los mismos Augustos y Césares a FRON-
TINA.- Es manifiesto, que ni a las mujeres les
aprovecha la ignorancia del derecho para el
transcurso del término del edicto perpetuo sobre la
aceptacion de la posesion de los bienes.

Dada en Sirmio a 3 de las Calendas de Mayo, bajo
el consulado de los Césares. [294-305.]

7.- Parte de la epistola de CONSTANCIO y de
MAXIMIANO, Augustos, y de SEVERO y MAXI-
MINO, nobilisimos Césares.- Evidentemente se
declara, que en realidad pudo el tutor aceptar a
nombre del pupilo la posesion de los bienes. Pero no
puede el mismo pupilo aceptar sin la autoridad del
tutor la posesion de los bienes; a no ser que también
al impubero que la hubiere pedido sin la autorizacion
del tutor le haya dado, sabiendo esto, el juez
competente la posesion de los bienes; porque en este
caso se considera que se adquirid por derecho
pretorio el emolumento de la sucesion.

..... a6 delos Idus de Septiembre, bajo el consulado
de CONSTANCIO y de MAXIMIANO. [305-306.]

8.- El Emperador CONSTANCIO, Augusto, a
DIONISIO.- El que cree que de derecho le competen
los bienes en virtud de la sucesion de sus padres o de
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obesse, si per rusticitatem vel ignorantiam facti vel
absentiam vel quamcumque aliam rationem intra
praefinitum tempus bonorum possessionem minime
petisse noscatur, quoniam haec sanctio huiusmodi
consuetudinis necessitatem mutavit.

PP. Prid. Id. Mart. Heliopoli, CONSTANTIO A. II.
Et CONSTANTE C. Conss. (339).

9.- Idem A. Ad populum.- Ut verborum inanium
excludimus captiones, ita haec observari decer-
nimus, ut apud quemlibet iudicem vel etiam apud
duumviros qualiscumque testatio amplectendae
hereditatis ostendatur, statutis prisco iure temporibus
coartanda, eo addito, ut, etiamsi intra alienam vicem,
id est prioris gradus, properantius exseratur, nihilo
minus tamen efficaciam parem, quasi suis sita
curriculis, consequatur.

Dat. Kal. Februar. Laodiceae......

TIT. X

QUANDO NON PETENTIUM PARTES
PETENTIBUS ACCRESCANT

1.- Imp. GORDIANUS 4. MARTHANAE.-
Quotiens pluribus liberis cessante legitima
successione bonorum possessio defertur, beneficium
edicti perpetui quibusdam omittentibus his solis qui
bonorum possessionem agnoverunt portionem non
petentium adcrescere in dubium non venit.

Dat. Idib. Tanur. PEREGRINO et AEMILIANO
Conss. (244.)
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relatives is hereby notified that he will not be
prevented from acquiring it, if, through rusticity, or
ignorance of the facts, or absence, or any other good
reason, he is known to have failed to have demanded
praetorian possession within the time prescribed by
law, as this provision relaxes the strictness of the
former practice.

Given at Heliopolis, on the day before the Ides of
March, during the Consulate of Constantine and the
Caesar Constans. 339.-

9.- The Same Emperors to the People.- As we have
already excluded the subtleties of empty verbiage,
We decree that the following rule shall be observed,
namely, that when any statement is made in a will
with reference to the acceptance of an estate, before
any judge, or even before duumvirs, it shall be done
within the time fixed by former laws, and if relatives
in a more distant degree than those entitled to it have
acquired possession, it shall, nevertheless, have the
same validity after the time has elapsed as if the
ordinary course had been pursued.

Given at Laodicea on the Kalends of February.

TITLE X

WHEN THE SHARES OF AN ESTATE TO
WHICH THOSE WHO DO NOT DEMAND
THEM ARE ENTITLED ACCRUE TO OTHERS,
WHO ASK POSSESSION OF THE SAME

1.- The Emperor Gordian to Marthana.- Whenever
lawful succession does not take place, and the
possession of the estate is granted to several children,
some of whom neglect to take advantage of the
benefit granted by the Perpetual Edict, there is no
doubt that those alone who acquire possession of the
estate will have their shares of the same increased by
the addition of those of the others who did not
formulate a demand for them.

Given the Ides of January, during the Consulate of
Peregrino and Aemiliano. 244.
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sus parientes, sepa que no le perjudica, si se cono-
ciera que por falta de instruccion, o por ignorancia de
hecho, o por ausencia, o por otra cualquier razén no
habia pedido dentro del tiempo prefijado la posesion
de los bienes, porque esta ley cambid6 la necesidad de
semejante costumbre.

Publicada en Heliopolis a 1 de los Idus de Marzo,
bajo el segundo consulado de CONSTANCIO,
Augusto, y el de CONSTANTE, César. [339.]

9.- El mismo Augusto al pueblo.- Asi como hemos
suprimido los artificios de las palabras inutiles, asi
también mandamos que se observe esto, que ante
cualquier juez o aun ante los duunviros se presente
cualquier atestado de aceptarse la herencia, cuya
aceptacion ha de estar limitada dentro de los tér-
minos establecidos en el antiguo derecho,
habiéndose afiadido que aunque se verifique anti-
cipadamente dentro de turno ajeno, esto es, del
primer grado, obtenga, sin embargo, igual eficacia,
que si hubiera utilizado sus propios términos.

Dadaen Laodicea las Calendas de Febrero.....

TITULO X

DE CUANDO LAS PORCIONES DE LOS QUE
NO PIDEN LA POSESION DE LOS BIENES
ACRECEN A LOS QUE LA PIDEN

1.- El Emperador GORDIANO, Augusto, a MAR-
TANA.- Siempre que, dejando de tener lugar la
sucesion legitima, se defiere a muchos descendientes
la posesion de los bienes, no cabe duda que, prescin-
diendo algunos del beneficio del edicto perpetuo, la
porcién de los que no la piden acrece a aquellos solos
que aceptaron la posesion de los bienes.

Dada los Idus de Enero, bajo el consulado de
PEREGRINO yde EMILIANO. (244.)
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TIT. X1

DE BONORUM POSSESSIONE
SECUNDUM TABULAS

1.- Imp. ALEXANDER 4. VITALL- Pendente
appellatione a sententia, qua falsum testamentum
pronuntiatum est, incerto adhuc, an defunctus
intestatus decesserit, proximitatis nomine bonorum
possessioni locus non est.

Dat. III. Kal. Mai. MAXIMO II. et AELIANO
Conss. (223.)

2.- Bonorum quidem possessionem ex edicto
praetoris non nisi secundum eas tabulas, quae septem
testium signis signatae sunt, peti posse in dubium
non venit. Verum si eundem numerum adfuisse sine
scriptis testamento condito doceri potest, lure Civili
testamentum factum videri ac secundum
nuncupationem bonorum possessionem deferri
explorati iuris est.

PP. XII. Kal. Mart. ATTICO et PRAETEXTATO
Conss. (242.)

TIT. XII

DE BONORUM POSSESSIONE CONTRA
TABULAS QUAM PRAETOR LIBERIS
POLLICETUR

1.- Imp. ALEXANDER 4. RUFO.- Liberi contra
tabulas parentium bonorum possessione admissa
solis parentibus et liberis legata praestare debent
secundum edictum.
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TITLE XI

CONCERNING THE PRAETORIAN
POSSESSION OF PROPERTY IN
ACCORDANCE WITH THE PROVISIONS OF
THE WILL

1.- The Emperor Alexander to Vitalis.- While an
appeal from the decision by which a will is declared
to be forged is pending, and it is still uncertain
whether the deceased died intestate or not, there is no
ground to grant praetorian possession of the estate on
account of proximity of relationship.

Given on the third of the Kalends of May, during
the Consulate of Maximus, Consul for the second
time, and Aelianus, 223.

2.- The Emperor Gordian to Cornelius.- There is
no doubt that, in accordance with the Edict of the
Praetor, possession of an estate cannot be demanded
in accordance with the provisions of the will, unless it
bears the seals of seven witnesses. If, however, it can
be shown that this same number of witnesses were
present when an unwritten will was made, it is a well-
established rule of law that a will of this kind has been
legally executed, and in accordance with it
possession of the estate should be granted.

Given on the twelfth of the Kalends of March,
during the Consulate of Atticus and Praetextatus,
242,

TITLE XII

CONCERNING THE POSSESSION OF AN
ESTATE IN OPPOSITION TO THE
PROVISIONS OF THE WILL WHICH THE
PRAETOR PROMISES TO CHILDREN

1.- The Emperor Alexander to Rufus.- Where the
possession of an estate contrary to the provisions ofa
will has been granted to descendants, they should, in
accordance with the Edict, only pay the legacies
bequeathed by the testator to his ascendants and to his
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TITULO XI

DE LA POSESION DE LOS BIENES
CONFORME AL TESTAMENTO

1.- El Emperador ALEJANDRO, Augusto, a
VITAL.- Pendiente la apelacion de la sentencia por la
cual se declar6 falso un testamento, siendo todavia
incierto si el difunto haya fallecido intestado, no ha
lugar a la posesion de los bienes por razon de
parentesco.

Dada a3 de las Calendas de Mayo, bajo el segundo
consuladode MAXIMO y el de ELIANO. [223.]

2.- El Emperador GORDIANO, Augusto, a
CORNELIO.- Ciertamente no cabe duda, que la
posesion de los bienes, proveniente del edicto del
pretor, no puede ser pedida sino con arreglo a testa-
mentos que fueron sellados con los sellos de siete
testigos. Pero si se puede probar que estuvo presente
el mismo niimero al testamento hecho sin escritura,
es de derecho sabido que el testamento se considera
hecho con arreglo al derecho civil, y que se defiere la
posesion de los bienes conforme a la nuncupacion.

Publicada a 12 de las Calendas de Marzo, bajo el
consulado de ATTICOy de PRETEXTATO. [242.]

TITULO XII

DE LA POSESION DE LOS BIENES
CONTRA EL TESTAMENTO, QUE EL PRETOR
PROMETE A LOS DESCENDIENTES

1.- El Emperador ALEJANDRO, Augusto, a
RUFO.- Los descendientes, obtenida la posesion de
los bienes contra el testamento de los ascendientes,
deben conforme al edicto, pagar los legados a solos
los ascendientes y descendientes.
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PP. IV. Id. Octobr. MAXIMO II et AELIANO
Conss. (223.)

2.- Idem A. CLARAE.- Postumo nato, qui neque
heres institutus a patre neque nominatim exheredatus
est, testamentum rumpitur: et si contra tabulas bono-
rum possessio infanti a tutore petita est, secundum
tabulas possessio locum habere non potest.

Dat. Kal. Mart. TULIANO II. et CRISPINO Conss.
(224.)

TIT. XIII

DE BONORUM POSSESSIONE CONTRA
TABULAS LIBERTI, QUAE PATRONIS VEL
LIBERIS EORUM DATUR

1.- Imp. GORDIANUS 4. HERCULIANO.- Licet
ex causa fideicommissi manumissus sit, quem ex
voluntate patris cum sorore te manumisisse proponis,
tamen, si extraneos scripsit heredes, partis legitimae
contra tabulas eius bonorum possessionem petendo,
vel contra nuncupationem, si testamentum sine
scriptis conditum est, intra tempora edicto praestituta
eam partem poteris obtinere.

PP. VI. Kal. Decemb. GORDIANO A. et AVIOLA
Conss. (239.)

2.- Imp. THEODOSIUS 4. ASCLEPIODOTO
P.P.- Patronus liberti muneribus electis et operis
contra tabulas bonorum possessione repellitur.
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children.

Given on the fourth of the Ides of October, during
the Consulate of Maximus, Consul for the second
time, and .Aelianus, 223.

2.- The Same to Clara.- When a posthumous child
is born, who was neither appointed an heir by his
father nor disinherited by name, the will is broken;
and if praetorian possession of the estate contrary to
the provisions of will is demanded by its guardian in
the name of the infant, possession in accordance with
its provisions cannot take place.

Given on the Kalends of March, during the
Consulate of Julian, Consul for the second time, and
Crispinus, 224.

TITLE XIII

CONCERNING PRAETORIAN POSSESSION
OF THE ESTATE OF A FREEDMAN
CONTRARY TO THE PROVISIONS OF THE
WILL GRANTED TO HIS PATRONS
OR THEIR CHILDREN

l.- The Emperor Gordian to Herculianus.-
Although you allege that he who was manumitted by
you and your sister was liberated in accordance with
the terms of the trust contained in your father's will,
still, if he appointed foreign heirs, you can obtain
possession of your lawful share of the estate contrary
to the provisions of the will, if you make the demand;
or you can do so in opposition to an unwritten will, if
one of this kind was executed, provided you file your
claim for the said lawful share of the estate within the
time prescribed by the Edict.

Given on the sixth of the Kalends of December,
during the Consulate of Gordian and Aviola, 239.

2.- The Emperor Anastasius to Asclepiodotus.- The
patron of a freedman upon whom certain duties and
services have been imposed is excluded from
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Publicada a 4 de los Idus de Octubre, bajo el se-
gundo consulado de MAXIMO y el de ELIANO.
[223.]

2.- El mismo Augusto a CLARA.- Nacido un
postumo, que ni fue instituido heredero por su padre,
ni desheredado especialmente, se rompe el testa-
mento; y si a nombre del infante se pidid por el tutor
la posesion de los bienes contra el testamento, no
puede tener lugar la posesion de los bienes con
arreglo al testamento.

Dada las Calendas de Marzo, bajo el segundo
consulado de JULIAN y el de CRISPIN. [224.]

TITULO XIII

DE LA POSESION DE LOS BIENES CONTRA
EL TESTAMENTO DEL LIBERTO, QUE
SE DA A LOS PATRONOS Y A SUS
DESCENDIENTES

1.- El Emperador GORDIANO, Augusto, a HER-
CULIANO.- Aunque por causa de fideicomiso haya
sido manumitido el que expones que en unién de tu
hermana manumitiste por voluntad de tu padre, sin
embargo, si instituyo herederos extrafos, pidiendo
contra su testamento la posesion de los bienes de la
parte legitima, o contra la nuncupacion, si el testa-
mento fue hecho sin escritura, podras obtener aquella
parte dentro del término prefijado en el edicto.

Publicadaa 6 de las Calendas de Diciembre, bajo el
consulado de GORDIANO, Augusto, y de AVIOLA.
[239.]

2.- El Emperador TEODOSIO, Augusto, a AS-
CLEPIODOTO, Prefecto del Pretorio.- Habiendo
elegido cargas y servicios de un liberto, es repelido el
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Dat. Kal. Mart. IULTANO II. et CRISPINO Conss.
(224.)

TIT. X1V

UNDE LIBERI

1.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. SARPEDONI.- Si avus tuus relictis tribus
emancipatis filiis decessit hique bonorum pos-
sessionem unde liberi acceperunt, pro portione
heredes eos extitisse palam est.

Dat. IV. Non. Mart. MAXIMO II. et AQUILINO
Conss. (286.)

2.- lidem AA. et CC. ZOSIMO.- Ex testamento vel
ab intestato existente filio vel nepote suo herede
nemo potest intestato heres existere.

Dat. III. Id. Mart. ipsis AA. Conss. (293-304.)

3.- Imp. CONSTANTIUS 4. ad LEONTIUM,
Comitem Orientis.- Qui se patris post avum
intestatum defuncti negat heredem, mortui avi
paterni suscipere facultates non potest, maxime
emancipatus, nisi per bonorum possessionem ad
huiusmodi beneficium pervenerit.

Dat. VIIL. Id. April. LIMENIO et CATULINO
Conss. (349.)
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praetorian possession of his estate contrary to the
provisions of the will.

Given on the thirteenth of the Kalends of March,
during the Consulate of Viator and Aemilianus. 424.

TITLE XIV

CONCERNING THE PROCEEDING
UNDE LIBERI

1.- The Emperors Diocletian and Maximian to
Sarpedo.- 1f your grandfather should die, leaving
three emancipated sons, and they acquire possession
ofhis estate unde liberi, it is clear that they will be his
heirs pro rota.

Given on the fourth of the Nones of . . . , during the
Consulate of Maximus, Consul for the second time,
and Aquilinus, 286.

2.- The Same Emperors and Caesars to Zosimus.-
Where a son or a grandson, who is a proper heir, is
called to the succession ab intestato, no one else can
be the heir at law.

Given on the third of the Ides of March, during the
Consulate of the same Emperors and Caesars. 293.

3.- The Emperor Constantine to Leontius, Count of

Private Affairs in the East.- He who rejects the estate
of his father will not be entitled to that of his deceased
paternal grandfather, to whom his father succeeded
as heir at law, above all if he has been emancipated,
unless he obtains this advantage by means of
praetorian possession of their estates.

Given on the eighth of the Ides of April, during the
Consulate of Liminius and Catulinus, 349.
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patrono de la posesion de los bienes contra el testa-
mento.

Dada en Constantinopla a 13 de las Calendas de
Marzo, bajo el consulado de VICTOR, var6on
esclarecido. [424.]

TITULO XIV

DE LA POSESION DE LOS BIENES
«UNDE LIBERI »

1.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos, a SARPEDON.- Si hubiere
fallecido tu abuelo habiendo dejado tres hijos
emancipados, y éstos hubieren recibido la posesion
de los bienes Unde liberi, es evidente que ellos
quedaron herederos con arreglo a su porcion.

Dada a 4 de las Nonas de Marzo, bajo el segundo
consulado de MAXIMO y el de AQUILINO. [286.]

2.- Los mismos Augustos y Césares a ZOSIMO.-
Existiendo un hijo o un nieto como heredero suyo en
virtud de testamento o abintestato, nadie puede ser
heredero abintestato.

Dadaa 3 de los Idus de Marzo, bajo el consulado de
los mismos Augustos. [293-304.]

3.- El Emperador CONSTANCIO, Augusto, a
LEONCIO, Conde de Oriente.- El que dice que él no
es heredero de su padre fallecido después que el
abuelo, que muri6 intestado, no puede recibir los
bienes del abuelo paterno fallecido, mayormente
estando emancipado, a no ser que llegare a este
beneficio por laposesion de los bienes.

Dada a 8 de los Idus de Abril, bajo el consulado de
LIMENIOyde CATULINO.[349.]
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TIT. XV

UNDE LEGITIMI ET UNDE COGNATI

1.- Imp. ALEXANDER A. ULPIO.- Conso-
brinorum tuorum intestatorum bona, si ad prioris
necessitudinis neminem iure pertinuerunt, tuque
eorum possessionem agnovisti, persequi non
prohiberis.

Dat. III. Id. Ian. IULTIANO II. et CRISPINO Conss.
(224.)

2.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. ZENONI.- Cum propiorem sobrinum, id est
natum a consobrina, rebus humanis intestatum
defunctum proponas, intellegis sine auxilio bonorum
possessionis eius te successionem vindicare non
posse.

Dat. VII. Kal. Iun. Laodiceae, AA. Conss. (287-
304.)

3.- lidem AA. et CC. FELICI.- Nepotibus avi
materni pro virili portione etiam iure honorario
successio defertur.

Dat. Id. Octobr. Sirmii, Caess. Conss. (294-305.)

4.- lidem. AA. et CC. SYRISTAE.- Non hoc, an
tenuerit quis res hereditarias nec ne, sine voluntate
adquirendae sibi hereditatis, quaecrendum est, sed an
admisit hereditatem vel bonorum possessionem.

Dat. XI. Kal. Tan. Sirmii, Caess. Conss. (294-305.)

5.- lidem AA. et CC. PLATONIL.- Certum est
quidem cognationis iure citra admissionem neminem
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TITLE XV

CONCERNING THE PROCEEDINGS UNDE
LEGITIMI AND UNDE COGNATI

1.- The Emperor Alexander to Ulpia.- You cannot
be prevented from claiming the estates of your
cousins who died intestate, if they did not belong by
law to a nearer relative, and you accepted possession
of'the same.

Given on the third of the Ides of August, during the
Consulate of Julian, Consul for the second time, and
Crispinus, 224.

2.- The Emperors Diocletian and Maximian to
Zeno.- As you allege that your second cousin, that is
to say, the son of your female cousin, died intestate,
you understand that you cannot claim his succession
without demanding praetorian possession of his
estate.

Given at Laodicea, on the seventh of the Kalends of
June, during the Consulate of the above-named
Emperors. 287-304.

3.- The Same Emperors and Caesars to Felix.-
Succession is also granted by praetorian law in equal
shares to grandsons of a maternal grandmother.

Given on the Ides of October, during the Consulate
of'the Caesars. 294-305.

4.- The Same Emperors to Syrista.- It should not be
asked whether anyone who retains possession of an
estate does or does not do so with the intention of
acquiring it for himself, or whether he has lost his
hereditary right to the estate, or to praetorian
possession of the same.

Given on the eleventh of the Kalends of January,
during the Consulate of the Caesars. 294-305.

5.- The Same Emperors to Plato.- 1t is certain that
no cognate can legally succeed to an estate, except by
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TITULO XV

DE LA POSESION DE LOS BIENES «UNDE
LEGITIMI» Y «UNDE COGNATI»

1.- El Emperador ALEJANDRO, Augusto, a
ULPIO.- Si en derecho no hubieren pertenecido a
nadie de mas proximo parentesco los bienes de tus
primos fallecidos in testados, no se te prohibe que los
persigas ti que aceptaste la posesion de los mismos.

Dada a 3 de los Idus de Enero, bajo el segundo
consulado de JULIAN y el de CRISPIN. [224.]

2.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos, a ZENON.- Puesto que expones
que fallecid intestado tu sobrino segundo, esto ¢s, el
hijo de tu prima hermana, ten entendido que sin el
auxilio de la posesion de los bienes no puedes tu
reivindicar susucesion.

Dada en Laodicea a 7 de las Calendas de Junio,
bajo el consulado de los Augustos. [287-304.]

3.- Los mismos Augustos y Césares a FELIX.- A
los nietos del abuelo materno se les defiere también
por derecho honorario la sucesién en una porcion
viril.

Dada en Sirmio los Idus de Octubre, bajo el con-
sulado de los Césares. [294-305.]

4.- Los mismos Augustos y Césares a SIRISTA.-
No se ha de investigar si uno haya tenido, o no, los
bienes de la herencia, sin voluntad de adquirir para si
la herencia, sino si admiti6 la herencia o la posesion
delos bienes.

Dadaen Sirmio a 11 de las Calendas de Enero, bajo
el consulado de los Césares. [294-305.]

5.- Los mismos Augustos y Césares a PLATON.-
Verdaderamente es cierto que por derecho de
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posse succedere: defuncti vero cognati succedere
nolentes petere bonorum possessionem non
urguentur.

Dat. XII. Kal. Mart. Sirmii, Caess. Conss. (204-
305.)

TIT. XVI

DE EDICTO SUCCESSORIO

1.- Imp. ALEXANDER 4. IULIANO.- Si mater
tua propter furorem suum patrui sui bonorum
possessionem non accepit, tu filius eius ad eorundem
bonorum patrui magni possessionem ex edicto, quo
prioribus non petentibus sequentibus permittitur,
admissus es.

PP. III. Id. Decemb. MAXIMO II. et AELIANO
Conss. (223.)

2.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. et CC. FIRMO.- Si aviae frater eorum, de
quorum successione agitur, velut ex testamento adiit
hereditatem, quos intestatos decessisse ac falsum
testamentum prolatum contendis, et ab intestato non
petita bonorum possessione vita functus est, ac tu
licet quinto gradu constitutus ex successorio capite
petisti bonorum possessionem vel necdum exclusus
petas, eorum successionem potes vindicare. Nam si
is, quem quarto gradu constitutum non ambigitur, ex
edicto petiit nec hoc te latuit, frustra nobis
supplicasti.

Dat. VL.
305.)

Id. April. Sirmii, Caess. Conss. (294-
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means of praetorian possession, but if the cognates of
the deceased should be unwilling to succeed him,
they cannot be compelled to demand praetorian
possession of his estate.

Given on the twelfth of the Kalends of March,
during the Consulate of the Caesars. 294-305.

TITLE XVI

CONCERNING THE EDICT REGULATING
THE SUCCESSION

1.- The Emperor Alexander to Julian.- If your
mother did not accept possession of the estate of her
uncle, on account of her being insane, you, her son,
will be admitted to prse-torian possession of the said
estate of your great-uncle, in accordance with the
terms of the Edict, by which, if the nearest relatives
do not demand it, it will be granted to those next in
succession.

Given on the third of the Ides of December, during
the Consulate of Maximus, Consul for the second
time, and “Elianus, 223.

2.- The Emperors Diocletian and Maximian to
Firmus.- If the brother of the grandmother of those
whose succession is in question entered upon the
estate under the will, and, as you assert they died
intestate, and the will was forged, and the person
above mentioned also died intestate without having
demanded praetorian possession, and you, although
in the fifth degree, demanded praetorian possession
of his estate on the ground of being his successor,
before the prescribed time had elapsed, you can
legally claim their estate. But if there is no doubt that
if he who is in the fourth degree of relationship made
the demand in conformity with the Edict, and did not
conceal it from you, you will petition Us in vain.

Given on the sixth of the Ides of April, during the
Consulate of the Caesars. 294-305.
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cognacion nadie puede suceder sin la admision de la
posesion de los bienes, pero los cognados del difunto
que no quieran suceder no son apremiados a pedir la
posesion de los bienes.

Dada en Sirmio a 12 de las Calendas de Marzo,
bajo el consulado de los Césares. [294-305.]

TITULO XVI

DEL EDICTO SOBRE LAS
SUCESIONES

1.- El Emperador ALEJANDRO, Augusto, a
JULIAN.- Si por causa de su locura no acepto tu
madre la posesion de los bienes de su tio paterno, ti,
su hijo, eres admitido a la posesion de los mismos
bienes del hermano de tu abuelo, en virtud del edicto
en que se les permite a los siguientes, no pidiéndola
los parientes anteriores.

Publicada a 3 de los Idus de Diciembre, bajo el
segundo consulado de MAXIMO y de ELIANO.
[223.]

2.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos y Césares, a FIRMO.- Si acepto
la herencia, como en fuerza del testamento, él
hermano de la abuela de aquellos de cuya sucesion se
trata, respecto de los que ta sostienes que fallecieron
intestados, y que es falso el testamento presentado, y
el fallecio sin haber pedido la posesion de bienes
abintestato, y t0, aunque hallandote en quinto grado,
pediste la posesion de los bienes en virtud del
capitulo sobre sucesiones, o la pides no estando
todavia excluido, puedes reivindicar su sucesion.
Porque sino es dudoso que se halla en cuarto grado el
que la pidié en virtud del edicto, y esto no se te
oculto, en vano nos suplicaste.

Dada en Sirmio a 6 de los Idus de Abril, bajo el
consulado de los Césares. [294-305.]
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TIT. XVII
DE CARBONIANO EDICTO

1.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. et CC. FLORAE .- Si tibi ac filio tuo status ab his
contra quos supplicas movetur quaestio, perspicis
praemature rerum, quas velut de patris successione
filius tuus vindicat, restitutionem postulari, cum, si in
pupillari permaneat actate, secundum formam edicti
Carboniani data bonorum possessione satisdatione
impleta tunc demum in possessionem eum constitui
conveniat vel hac non oblata portionem ab omnibus
quam vindicat possideri, servitutis vero quaestionem
in tempus differri pubertatis.

Dat. XII. Kal. Novemb. Sirmii, Caess. Conss.
(294-305.)

2.- Imppp. THEODOSIUS, ARCADIUS et
HONORIUS A4A4A4. ad RUFINUM. P.P.-
Carbonianum edictum sub personis legitimis
indubitato matrimonio, custodito partu et probata
legitima successione defertur, scilicet ut in
possessione novus heres constitutus usque ad
pubertatis annos sine inquietudine rebus utatur
interdum alienis.

Dat. I1I. Kal. Octob. Constantinop. THEODOSIO
A.III. et ABUNDANTIO Conss. (393.)

TIT. XVIII

UNDE VIR ET UXOR

1.- Impp. THEODOSIUS et VALENTINANUS
AA. HIERIO PP- Maritus et uxor ab intestato
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TITLE XVII
CONCERNING THE CARBONIAN EDICT

1.- The Same Emperors and Caesars to Flora.- If a
question relative to your status and that of your son is
raised by the person against whom you petition, you
will perceive that the demand for the delivery of the
property which your son claims as belonging to the
estate of his father has been made prematurely; for if
your son still remain under the age of puberty,
praetorian possession of the estate should be given
him in accordance with the terms of the Carbonian
Edict, and security should be furnished by him, until
it is proper for him to be placed in possession. If,
however, security is not furnished, possession should
be given to all the claimants, and the question of the
servitude postponed until your son has arrived at
puberty.

Given on the twelfth of the Kalends of November,
during the Consulate of the Caesars. 294-305.

2.- The Emperors Theodosius, Arcadius, and
Honorius to Rufinus, Praetorian Prefect.- The
Carbonian Edict has reference to persons born in
undoubtedly lawful marriage, and to such as are born
afterwards, where their legitimacy has been
satisfactorily established, and their title to succession
proved to be legal. Hence anyone who has been
appointed a new heir, and who has been placed in
possession of the estate, can enjoy the property of the
others without fear of molestation, until he arrives at
the age of puberty.

Given on the fourth of the Kalends of October,
during the Consulate of Theodosius, Consul for the
third time, and Habundantius, 393.

TITLE XVIII

CONCERNING THE SUCCESSION
"UNDE VIR ET UXOR"

1.- The Emperors Theodosius and Valentinian to
Hierius, Praetorian Prefect.- A husband and wife
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TITULO XVII
DEL EDICTO CARBONIANO

1.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos y Césares, a FLORA.-Siatiya
tu hijo se os mueve cuestion sobre el estado por
aquellos contra quienes suplicas, comprenderas que
se reclama prematuramente la restitucion de los
bienes que reivindica tu hijo como de la sucesion de
su padre, porque, si aun estuviera en la edad pupilar,
convendra que sea ¢l puesto en posesion, solamente
habiéndose dado la posesion de los bienes en la
forma del edicto Carboniano, después de prestada la
fianza, y que, no habiéndose ofrecido ésta, la porcion
que ¢l reivindica sea poseida por todos, pero que la
cuestion de la esclavitud sea diferida para el tiempo
de lapubertad.

Dada en Sirmio a 12 de las Calendas de No-
viembre, bajo el consulado de los Césares. [294-
305.]

2.- Los Emperadores TEODOSIO, ARCADIO y
HONORIO, Augustos, a RUFINO, Prefecto del
Pretorio.- No dudandose del matrimonio entre
personas legitimas, se concede el edicto Carboniano,
habiéndose custodiado el parto, y probada la su-
cesion legitima, a saber, de suerte que puesto en
posesion el nuevo heredero use mientras tanto de los
bienes ajenos, sin inquietud, hasta la época de la
pubertad.

Dada en Constantinopla a 3 de las Calendas de
Octubre, bajo el tercer consulado de TEODOSIO,
Augusto,y el de ABUNDANCIO. [393.]

TITULO XVIII

DE LA POSESION DE LOS BIENES
«UNDE VIR ET UXOR »

1.- Los Emperadores TEODOSIO y VALEN-
TINIANO, Augustos, a HIERIO, Prefecto del
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invicem sibi in solidum pro antiquo iure succedant,
quotiens deficit omnis parentium liberorum seu
propinquorum legitima vel naturalis successio, fisco
excluso.

Dat. X. Kal. Mart. Constantinop. FELICE et
TAURO Conss. (428.)

AUTHENT. De exhibendis et introducendis reis. §
Quoniam vero. (Nov. 53. C. 6.) et AUTHENT. ut
liceat matri et aviae. § Quia vero. (Nov. 117. c. 5.)-
Praeterea si matrimonium sit absque dote, coniux
autem praemoriens locuples sit, superstes vero
laboret inopia, succedet una cum liberis communivus
alterusve matrimonii in quartam, si tres sint vel
pauciores, quodsi plures sint, in virilem portionem,
ut tamen eiusdem matrimonii liberis proprietatem
servet, si exstiterint; his vero non exstantibus, vel si
nullos habuerit, potietur etiam dominio, et impu-
tabitur legatum in talem portionem.

TIT. XIX

DE REPUDIANDA BONORUM
POSSESSIONE

1.-Impp. DIOCLETIANUS et MAXIMIANUS
AA. et CC. THEODOSIANO.- Emancipatus,
repudiata bonorum possessione, absentiae patroni
causae velamento rursus ad eandem redire
quaestionem frustra conatur.

Sine die et Consule.

2.- lidem. AA. et. THEODORO.- Filio delatam
bonorum possessionem patri ad fraudem filii repu-
diare non licet.
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succeed one another reciprocally, as heirs at law to
their entire estates, in accordance with the terms of
the ancient laws, whenever neither has any
ascendants or descendants, or any other lawful or
natural relatives, to the exclusion of the Treasury.

Given on the twelfth of the Kalends of March,
during the Consulate of Hierius and Ardaburius, 428.

Extract from Novel 117, Chapter V. Latin Text.-
Moreover, if the marriage took place without any
dowry having been given, and the husband or wife
who dies first is wealthy, and the survivor is poor, the
latter, along with the common children or those of
another marriage, will succeed to one-fourth of the
estate, where there are three children or less. Where
there are more than three, they will succeed to equal
shares, so that the property may be preserved for the
issue of the same marriage if there is any; or if there
are no children living, or the survivor never had any,
he or she will acquire the ownership, and will be
considered to have obtained his or her share as a
legacy.

TITLE XIX

CONCERNING THE REJECTION OF THE
POSSESSION OF THE PROPERTY
OF AN ESTATE

1.- The Emperors Diocletian and Maximian to
Theodosianus.- An emancipated person who has
rejected the practorian possession of an estate will, in
vain, attempt to again bring up the question, under the
pretext that his decision was made during the absence
of his patron.

Without date or designation of consul.

2.- The Same Emperors and Caesars to
Theodorus.- A father will not be permitted to reject
the possession of property given to him by his son,
for the purpose of defrauding the latter.
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Pretorio.- Sucédanse abintestato el marido y la mujer
reciprocamente en la totalidad con arreglo al antiguo
derecho, siempre que falte, excluido el fisco, toda
sucesion, legitima o natural, de los ascendientes, o de
los descendientes, o de los parientes.

Dada en Constantinopla a 10 de las Calendas de
Marzo, bajo el consulado de FELIX y de TAURO.
[428.]

AUTENTICA de exhibendis et introducendis reis.
§ Quoniam vero. (Nov. 53. c. 6.) y AUTENTICA ut
liceat matri et aviae. § Quia vero. (Nov. 117. c. 5.)-
Ademas de esto, si el matrimonio se hubiera
celebrado sin dote, pero fuera rico el conyuge
premuerto, y el sobreviviente se hallase en la po-
breza, sucedera éste en la cuarta parte juntamente con
los hijos comunes o de otro matrimonio, si fueran tres
0 menos, y si fuesen mds, en una porcion viril, pero
de suerte que conserve la propiedad para los hijos del
mismo matrimonio, si existieren; y no existiendo
éstos, o si no hubiere tenido ningunos, disfrutara
también del dominio, y se le computara para tal
porcion lo legado.

TITULO XIX

DE LA REPUDIACION DE LA POSESION
DE LOS BIENES

1.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos y Césares, a TEODOSIANO.-
Repudiada la posesion de los bienes, en vano intenta
el emancipado volver de nuevo a la misma cuestion
so pretexto de la ausencia de su patrono en la causa.

Sin designacion de diani de consul.
2.- Los mismos Augustos y Césares a TEODORO.-

No le es licito al padre rechazar en fraude del hijo la
posesion de los bienes deferida al hijo.
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Dat. VI. Kal. Decemb. Nicomediae, Caess. Conss.
(294-305.)

TIT. XX
DE COLLATIONIBUS

1.- Imp. ALEXANDER 4. DEUTERIAE.-
Emancipatos liberos testamento heredes scriptos et
ex eo successionem obtinentes a patre donata fratri
conferre non oportere, si pater, ut hoc fiat, supremis
iudiciis non cavit, manifesti iuris est.

PP. III. Id. Iul. IULIANO IL Et CRISPINO Conss.
(224).

AUTHENT. De treinte et semisse. § Illud quoque
bene. (Nov. 18. C. 6.).- Ex testamento et ab intestato
cessat dotis et aliorum datorum collatio ita demum, si
parens hoc designavit expressim, aliis, quae de
collatione dicta sunt, suum robur obtinentibus.

2.- Idem A. PRIMO.- Si pater intestato decessit
relictis duobus filiis et filia, cuius nomine dotem
promiserat, portiones hereditatis aeque sunt et dos
nihilo minus ita conferanda est, ut pro portionibus
fratres eius a necessitate praestandae eius liberentur.

Dat. I11. Id. Septemb. IULIANO II. Et CRISPINO
Conss. (224).

3.- Idem A. ALEXANDRO.- Pactum dotali
instrumento comprehensum, ut contenta dote quae in
matrimonio collocabatur nullum ad bona paterna
regressum haberet, iuris auctoritate improbatur nec
intestato patri succedere filia ea ratione prohibetur.
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Given at Nicomedia, on the sixth of the Kalends of
December, during the Consulate of the Caesars.

TITLE XX
CONCERNING HOTCHPOT

1.- The Emperor Alexander to Deuteria.- 1t is
clearly a rule of law that emancipated children, who
have been appointed heirs by the will of their father,
and have obtained the estate under it, are not
compelled to contribute what was given to them by
their father as a donation to the common mass of the
estate for the benefit of their brothers, unless he
provided by his last will that this should be done.

Given on the third of the Ides of July, during the
Consulate of Julian, Consul for the second time, and
Crispinus, 224.

Extract from Novel 18, Chapter VI. Latin Text.-The
hotchpot of the dowry and other gifts does not apply
to estates left by will, or which are ab intestato, even
though the father should have expressly directed that
this should be the case. All other provisions which
have been made with reference to hotchpot remain in
full force.

2.- The Same to Primus.- 1f a father, dying intestate,
should leave two sons, and a daughter in whose name
he had promised a dowry, the three children shall
inherit equally, and the dowry shall still be subject to
hotchpot; so that the brothers will be released from
the necessity of furnishing it as heirs of their father

Given on the third of the Ides of September, during
the Consulate of Julian, Consul for the second time,
and Crispinus, 224.

3.- The Same Emperor to Alexander.- A clause
included in a dotal instrument providing that the
woman shall be contented with the dowry given at
marriage, and shall have no right to the estate of her
father, is disapproved by the law, and the daughter
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Dada en Nicomedia a 6 de las Calendas de Di-
ciembre, bajo el consulado de los Césares. [294-
305.]

TITULO XX
DE LAS COLACIONES

1.- El Emperador ALEJANDRO, Augusto, a
DEUTERIA.- Es de evidente derecho, que los hijos
emancipados, habiendo sido instituidos herederos en
el testamento y habiendo obtenido en virtud de ¢l la
sucesion, no deben llevar a colacion con su hermano
los bienes donados por el padre, si el padre no
dispuso en su tlltima voluntad que se haga esto.

Publicada a 3 de los Idus de Julio, bajo el segundo
consulado de JULIAN y el de CRISPIN. [224.]

AUTENTICA de triente et semisse. § Illud quoque
bene. (Nov. 18. c. 6.)- En los casos de testamento y de
abintestato deja de tener lugar la colacion de la dote y
de los demads bienes dados, solamente si el ascen-
diente lo dispuso expresamente, conservando su
vigor las demas disposiciones que se dictaron sobre
las colaciones.

2.- El mismo Augusto a PRIMO.- Si el padre
falleci6 intestado habiendo dejado dos hijos y una
hija, a nombre de la cual habia prometido dote, son
iguales las porciones de la herencia, y, sin embargo,
se ha de llevar a colacion la dote, a fin de que sus
hermanos sean eximidos con arreglo a sus porciones
de lanecesidad de pagarla.

Dada a 3 de los Idus de Septiembre, bajo el se-
gundo consulado de JULIAN y el de CRISPIN.
[224.]

3.- El mismo Augusto a ALEJANDRO.- Es
desaprobado por la autoridad del derecho el pacto
comprendido en la escritura dotal, de que, con-
tentandose con la dote la que se colocaba en
matrimonio, no tenga reclamacion alguna sobre los
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Dotem sane quam accepit fratribus qui in potestate
manserunt conferre debet.

Dat. XIV. Kal. [ul. AGRICOLA et CLEMENTINO
Conss. (230).

4.- Imp. GORDIANUS 4. MARINO.- Filiae
dotem in medium ita demum conferre coguntur, si
vel ab intestato succedant vel contra tabulas petant:
nec dubium est profecticiam seu adventiciam dotem
a patre datam vel constitutam fratribus qui in
potestate fuerunt conferendam esse. His etenim, qui
in familia defuncti non sunt, profecticiam tantum-
modo dotem post varias prudentium opiniones con-
ferri placuit.

PP. IV. Id. Mart. GORDIANO A. et AVIOLA
Conss. (239).

5.- Idem A. ALEXANDRIAE.- Dotis quidem
petitio perseverante matrimonio tibi non com-
petebat: quamvis enim eam intestato patre defuncto
fratri conferre debueras, non tamen eo nomine
adversus maritum tibi actio potuit esse, cum eo
minus in partem tibi delatae successionis patris
auferre potueris.

Dat. Non. Septemb. GORDIANO A. Et AVIOLA
Conss. (239).

AUTHENT. De aequalitate dotis. § Illud quoque.
(Nov. 97. C. 6).- Quod locum habet, sive pars viri sit
idonea, sive mulieri possit imputari quare, marito ad
inopiam vergente, ex lege [ustiniani etiam constante
matrimonio non exegerit dotem; quod ei licet, et
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cannot for this reason be prevented from succeeding
to the estate of her father if he dies intestate. She
must, however, account to her brothers, who
remained under the control of their father, for the
dowry which she received.

Given on the fourteenth of the Kalends of July,
during the Consulate of Agricola and Clementinus,
230.

4.- The Emperor Gordian to Marinus.- Daughters
are required to bring their dowries into the common
mass of the estate only where they succeed to their
father who died intestate, or demand praetorian
possession contrary to the provisions of the will. Nor
is there any doubt that a profectitious or adventitious
dowry bestowed or constituted by the father should
be accounted for to the brothers who were under his
control. It has finally been decided, after many
conflicting opinions have been given by learned
jurists, that those who did not die while members of
the family will only be entitled to hotchpot of the
profectitious dowry.

Given on the fourth of the Ides of March, during the
Consulate of Gordian and Aviola, 239.

5.- The Same to Alexandria.- You have no right to
demand the dowry during the existence of the
marriage. For, although your father died intestate,
you should account to your brother for your dowry,
but you have not, on this ground, any right of action
against your husband to recover it, as you can set off
the share of the estate to which you are entitled
against the dowry.

Given on the Nones of September, during the
Consulate of Gordian and Aviola, 239.

Extract from Novel 97, Chapter VI. Latin Text.-
This law applies whether the husband is solvent or
not, and if he is not, the woman will be to blame for
not having exacted her dowry during marriage
according to the Law of Justinian, when she saw that
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bienes paternos, y no se prohibe que por esta razon la
hija suceda a su padre intestado. Pero debe cierta-
mente llevar a colacion con los hermanos que per-
manecieron bajo potestad la dote que recibio.

Dada a 14 de las Calendas de Julio, bajo el con-
sulado de AGRICOLAy de CLEMENTINO.[230.]

4.- El Emperador GORDIANO, Augusto, a
MARINO.- Las hijas estdn obligadas a llevar a
colacion la dote solamente si sucedieran abintestato,
o si pidieran contra el testamento; y no es dudoso que
se ha de llevar a colacién con los hermanos que
quedaron bajo potestad la dote profecticia o adven-
ticia dada o constituida por el padre. Porque con los
que no estan en la familia del difunto se determino,
después de varias opiniones de los jurisconsultos,
que solamente se lleve a colacion la dote profecticia.

Publicada a 4 de los Idus de Marzo, bajo el con-
sulado de GORDIANO, Augusto, y de AVIOLA.
[239.]

5.- El mismo Augusto a ALEJANDRIA - Cierta-
mente que durante el matrimonio no te competia la
peticion de la dote; porque aunque habias debido
llevarla a colacion con tu hermano, habiendo
fallecido intestado tu padre, sin embargo, no pudiste
tener por tal motivo accioén contra tu marido, porque
habras podido retirar esto de menos para la parte de la
sucesion de tu padre deferida a ti.

Dada las Nonas de Septiembre, bajo ¢l consulado
de GORDIANO, Augusto, y de AVIOLA. [239.]

AUTENTICA de aequalitate dotis. § Illud quoque.
(Nov. 97. c. 6.)- Lo cual tiene lugar, ya si fuera
solvente la parte del marido, ya si se le pudiera
imputar a la mujer, que, yendo a pobreza su marido,
no haya exigido la dote en virtud de la ley de
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quum sui iuris sit et legitimae aetatis, et quum mater
obtulerit dotem, et quum pater ei consentiat agenti.
His cessantibus, solam actionem, licet inanem,
conferens partem ex hereditate feret. Hoc, quum dos
parvasit. Sed dotem magnam, quae conferri speratur,
invito etiam patre filia exigere potest. Haec
observantur, ubicunque collationis ratio emergit,
etiamsi avitasit successio.

6.- Idem A. CLAUDIO.- Ea demum ab emancipatis
fratribus his qui manserunt in potestate conferri
consueverunt, quae in bonis eorum fuerunt eo
tempore, quo pater fati munus implevit, exceptis
videlicet quae ab ipsis aliis debentur.

Dat. VII. Kal. Mai. PEREGRINO et AEMILIANO
Conss. (244).

7.- Imp. PHILIPPUS A. TYRANNIAE.- Filiam
testamento patris institutam heredem fratribus
isdemque coheredibus dotem conferre non oportere,
nisi pater hoc ipsum specialiter designavit, explorati
iuris est.

PP. VI. Kal. Mai. PRAESENTE et ALBINO
Conss. (246).

8.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. CALIPPO.- Si soror tua in paternorum bonorum
divisione te fefellit nec dotem, quam acceperat a
patre vestro intestato diem functo, contulit, praeses
provinciae examinatis partium adlegationibus cum
bonis dotem confundi iubebit et, quod deducta
ratione plus apud eam esse animadverterit, restitui
tibi iubebit. Idem est et si arbitro dato divisio
celebrata est
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her husband was becoming poor, which she could do,
being her own mistress and of legal age. When the
mother gives the dowry, and the father consents to
her doing so, the daughter can sue to collect it. If her
parents are dead, she can contribute her right of
action alone (even though it may be worthless) in
order to recover the dowry from the estate. This is the
case when it is small, but where the dowry subject to
hotchpot is of considerable value, the daughter can
exact it even against the consent of her father. These
rules shall be observed whenever reason for hotchpot
exists, even if the succession to the estate of a
grandmother is in dispute.

6.- The Same to Claudius.- Emancipated brothers
are accustomed to contribute, for the benefit of their
other brothers who remained under the control of
their father, whatever property belonged to them at
the time that he died, of course, with the exception of
anything due from them to others.

Given on the seventh of the Kalends of May, during
the Consulate of Peregrinus and Aemilianus, 244.

7.- The Emperor Philip to Tymnnia.- It is an
established rule of law that a daughter who was
appointed heir by the will of her father is not required
to bring her dowry into the mass of the estate for the
benefit of her brothers, who are also her co-heirs,
unless her father expressly stated that this should be
done.

Given on the sixth of the Kalends of May, during
the Consulate of Praesens and Albinus, 246.

8.- The Emperors Diocletian and Maximian to
Calippus.- If your sister deceived you in the division
of your father's estate, and did not bring the dowry
which she received from your father, who died
intestate, into the common mass of the same, the
Governor of the province, after the allegations of the
parties have been examined, will order that the dowry
shall be included with the other property, and after
having deducted the excess to which he thinks she is
entitled, shall direct it to be returned to you. The same
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Justiniano aun durante el matrimonio; lo que le es
licito cuando sea de propio derecho y de la edad de la
ley, cuando la madre hubiere ofrecido la dote, y
cuando el padre le preste su consentimiento al
reclamarla. No existiendo estas circunstancias,
llevando a colacion su sola accion, aunque estéril,
percibira su parte de herencia. Esto, cuando la dote
sea pequefia. Pero la dote cuantiosa, que se espera sea
llevada a colacion, puede exigirla la hija aun contra la
voluntad de su padre. Estas disposiciones se
observan siempre que surge la cuestion de la
colacion, aunque la sucesion sea de los abuelos.

6.- El mismo Augusto a CLAUDIO.- Por los
hermanos emancipados se acostumbro a llevar a
colacion con los que permanecieron bajo potestad
solamente aquellas cosas que tuvieron en sus bienes
al tiempo en que el padre cumplié su destino de
morir, exceptuadas, por supuesto, las que por los
mismos se deben a otros.

Dada a 7 de las Calendas de Mayo, bajo el con-
sulado de PEREGRINO y de EMIILIANO. [244.]

7.- El Emperador FILIPO, Augusto, a TIRAN-
NIA.- Es de derecho sabido, que la hija, instituida
heredera en el testamento de su padre, no debe llevar
a colacion a sus hermanos y coherederos la dote, si el
padre no lo dispuso especialmente.

Publicada a 6 de las Calendas de Mayo, bajo el
consulado de PRESENTE y de ALBINO. [246.]

8.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos, a CALIPPO.-Sienladivisionde
los bienes paternos te engaiié tu hermana, y no llevo a
colacion la dote que habia recibido de vuestro padre,
fallecido intestado, mandara el presidente de la
provincia, examinadas las alegaciones de las partes,
que se confunda con los bienes la dote, y dispondra
que se te restituya lo que, hecha la cuenta, hubiere
visto que hay de mas en poder de ella. Lo mismo es,
también si la division se hizo habiéndose nombrado
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S. VI 1d. Iul. Ipsis AA. Conss. (287-293).

9.- lidem AA. Et CC. ONESIMO.- Si emancipati
utrique fuistis a patre, collatio cessat. Si autem frater
tuus in potestate mortis tempore fuerat nec ullum
testamentum relictum vel novissimum iudicium
communis patris teque emancipatum probatum
fuerit, ab intestato te ad successionem paternam
venientem ad collationem forma edicti perpetui certo
iure provocat.

S.VI.Kal. Mai. Heracliae, Caess. Conss. (294).

10.- lidem AA. Et CC. HIRENAE.- A patre verbis
precariis in codicillis relictum extero iure capiens
filia ad collationem dotis urgueri non potest.

S. VI.Kal. Decemb. Sirmii, Caess. Conss. (294)

11.- lidem AA. Et CC. ARTEMIAE.- Postumo
praeterito patris testamentum rumpenti atque
intestato succedenti emancipatum petita bonorum
possessione conferre debere bona sua perpetuo
edicto cavetur, cum his etiam, qui sui futuri essent, si
vivo patre nati fuissent, conferri manifeste
significatur, et emancipatis, si legi datae collationi
non pareatur, denegandas actiones non est ambigui
furis.

PP. V.Kal. Ianuar. Ipsis AA. Et Conss.
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rule applies where a division has been made by the
award of an arbiter.

Given on the sixth of the Ides of July, during the
Consulate of the above-mentioned Emperors. 287-
293.

9.- The Same Emperors and Caesars to Onesimus.-
If you have both been emancipated by your father,
hotchpot will not be required. If, however, your
brother was under the control of your father at the
time of his death, and the latter left no will or any
other final distribution of his property, and it is
proved that you were emancipated, and are entitled to
the estate of your father as heir at law, the terms of the
Perpetual Edict certainly call for hotchpot.

Given at Heraclea on the sixth of the Kalends of
May, during the Consulate of the Caesars. 294.

10.- The Same Emperors and Caesars to Hirena.-
Where a daughter receives property left to her by a
codicil of her father, or from someone outside the
family, she cannot be compelled to place her dowry
in the common mass of the estate, even though her
father may have urged that this be done.

Given on the sixth of the Kalends of December,
during the Consulate of the Caesars. 294.

11.- The Same Emperors and Caesars to Artemia.-
When, by the birth of a posthumous child, who was
passed over by his father, the will of the latter is
broken, and the child succeeds as heir, at law, it is
provided by the Perpetual Edict that an emancipated
son shall contribute all his property to the mass of the
estate, after having demanded possession of the
same; for it is clearly shown that he would have been
obliged to do so if the child born subsequently had
come to the world during the lifetime of his father,
and there is no doubt that all actions should be denied
to emancipated children if they do not make the
contribution required by law.

Given on the fifth of the Kalends of January, during
the Consulate of the above-mentioned Emperors.
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arbitro.

Sancionada a 6 de los Idus de Julio, bajo el con-
sulado de los mismos Augustos. [287-293.]

9.- Los mismos Augustos y Césares a ONESIMO.-
Si ambos fuisteis emancipados por vuestro padre,
deja de tener lugar la colacion. Mas si tu hermano
estaba bajo potestad al tiempo de la muerte, y se
hubiere probado que no quedo6 ningln testamento o
ultima voluntad del padre comun, y que ti estabas
emancipado, con derecho cierto te llama a la colacién
la disposicion del edicto perpetuo al acudir tu a la
sucesion paterna abintestato.

Sancionada en Heraclea a 6 de las Calendas de
Mayo, bajo el consulado de los Césares. [294.]

10.- Los mismos Augustos y Césares a HIRENA .-
La hija que adquiere por derecho externo lo dejado
por el padre con palabras precarias en codicilos, no
puede ser apremiada a la colacion de la dote.

Sancionada en Sirmio a 6 de las Calendas de
Diciembre, bajo el consulado de los Césares. [294.]

11.- Los mismos Augustos y Césares a
ARTEMIA .- Se dispone en el edicto perpetuo, que al
poéstumo preterido, que rompe el testamento del
padre y que sucede abintestato, debe llevarle a cola-
cién sus propios bienes el emancipado que hubiere
pedido la posesion de los bienes, porque claramente
se significa que se hace también colacion para
aquellos que habrian de ser de propio derecho si
hubiesen nacido viviendo el padre, y no es de dudoso
derecho que a los emancipados se les han de denegar
las acciones, si no se obedeciera a la ley dada para la
colacion.

Publicada a 5 de las Calendas de Enero, bajo el
consulado de los mismos Augustos.



CODICE.- LIBER VI: TIT. XX

12.- lidem AA. Et CC. PHILANTEAE.- Filiae,
licet maneat in sacris, si dotem non conferat, quam
mortis tempore communis patris habuit, fratribus in
eadem familia constitutis, actiones hereditarias
negari non ambigitur. Unde consulte ac pro iuris
ratione collationem fratribus tuis, quos in patris
communis mortis tempore fuisse potestate proponis,
offers. Quin autem fratres tui durantes in familia
patris peculium, si hoc neque castrense neque
relictum eis doceatur, praecipuum habere non
possint, sed in divisione paternae veniat hereditatis,
nec quicquam mutet, penes quem res ex hoc
proficiscentes et in eadem causa durantes constitutae
reperiantur, absoluti manifestique iuris est.

Dat. XI. Kal. Febr. Sirmii, Caess. Conss. (294).

13.- lidem AA. Et CC. ANTISTIAE.- Sidonatione
tibi post mortem patris quaesisti fundum, soror tua
portionem eius vindicare non potest. Nam si is filiae
familias constitutae tibi a patre donatus est, cum
sorore patri communi succedens eum praecipuum
habere contra iura postulas.

Dat. VI. Id. Febr. Sirmii iisdemque Caess. Conss.
(294).

14.- Iidem AA. Et CC. STRATONICAE.- Si
maritus quondam tuus ab intestato patri suo heres
extitit et ei postumus editus successit, actionem
hereditariam amitae filii vestri, quam habuit patris
sui mortis tempore dotem non conferenti, denegare
praeses non dubitabit.

PP. VII. Kal. Mart. Trimontii, TUSCO et ANU-
LINO Conss. (295).
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12.- The Same and the Caesars to Philantea.-
There is no question that hereditary actions should be
refused to a daughter who, although she was under
the control of her father, refuses to account to her
brothers of the same family for the dowry which she
had at the time of her father's death. Wherefore, you
should wisely Snd in accordance with law contribute
your dowry for the benefit of your brothers, who you
state were under the control of your common father
when he died. Moreover, as long as your brothers
remain in the family of your father, they will not be
entitled' to their peculium, (unless it was castrense, or
bequeathed to them as a preferred legacy), but it must
be brought into the common mass of your father's
estate to be divided; and it is an absolute and plain
rule of law that no change can be made in any
property derived from this source, and that it must
remain in the same condition in which it was
originally.

Given on the eleventh of the Kalends of February,
during the Consulate of the Caesars. 294.

13.- The Same Emperors and Caesars to Antistia.-
If you acquired a tract of land by donation after the
death of your father, your sister cannot claim your
share of the same; but if it was given to you by your
father, while you were under his control, as you with
your sister succeed to the estate of your common
father, your demand to hold said property as a
preferred legacy is contrary to law.

Given on the sixth of the Ides of February, during
the Consulate of the Caesars. 294.

14.- The Same Emperors and Caesars to
Stratonica.- 1f your former husband became the heir
at law of your father, and his posthumous child
succeeded you, the Governor will not hesitate to
refuse the hereditary actions to the aunt of your son,
to which she was entitled at the time of the death of
her father, if she does not bring her dowries to the
mass of the estate.

Given on the seventh of the Kalends of March,
during the Consulate of Tuscus and Anulinus, 295.
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12.- Los mismos Augustos y Césares a FILAN-
TEA.- No se duda que a la hija, aunque permanezca
bajo la patria potestad, se le han de denegar las
acciones de la herencia, si no llevase a colacion con
los hermanos, que se hallan en la misma familia, la
dote que tuvo al tiempo de la muerte del padre
comun. Por lo cual, discretamente y con arreglo a
derecho ofreceras la colacion a tus hermanos, que
segun expones se hallaron bajo potestad al tiempo de
la muerte del padre comin. Mas es de absoluto y
manifiesto derecho, que tus hermanos, que
permanecen en la familia del padre, no pueden tener
como propio el peculio, si no se prueba que es
castrense ni que se les dejo, sino que se comprende en
la division de la herencia paterna, y no introduce
alteracion alguna que se hallen constituidas en poder
de cualquiera las cosas que provienen de aquél y que
permanecen en lamisma condicion.

Dada en Sirmio a 11 de las Calendas de Febrero,
bajo el consulado de los Césares. (294).

13.- Los mismos Augustos y Césares a ANTIS-
TIA.- Si por donacidén adquiriste para ti un fundo
después de la muerte de tu padre, no puede
reivindicar tu hermana una porcion del mismo.
Porque si éste te fue donado por tu padre siendo hija
de familia, al suceder con tu hermana al padre
comun, pides contra derecho tenerlo desde luego
como propio.

Dada en Sirmio a 6 de los Idus de Febrero, bajo el
consulado de los mismos Césares. (294).

14.- Los mismos Augustos y Césares a STRA-
TONICA.- Si el que fue tu marido quedo abintestato
heredero de su padre, y a €l le sucedié un poéstumo
nacido de ti, el presidente de la provincia no dudara
denegar a la tia paterna de vuestro hijo las acciones
relativas a la herencia, que tuvo al tiempo de la
muerte de su propio padre, sino vaacolacion la dote.

Publicada en Trimoncio a 7 de las Calendas de
Marzo, bajo el consulado de Tusco y de ANULINO
(295).
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15.-lidem AA. Et CC. PHILIPPO.- Nec emancipati
post mortem communis patris quaesita conferre
coguntur, sed haec retinentes eius bona pro here-
ditaria dividunt portione.

Dat. Id. Decemb. Ipsis Caess. Conss. (300-305).

16.- lidem AA. Et CC. SOCRATI.- Filiam cum
fratribus suis heredibus intestato patri succedentem
ultra relictum codicillis non conferentem dotem
iudicio familiae erciscundae nihil posse consequi
summa cum ratione placuit.

Dat. V. Kal. Ianuar. Ipsis Caess. Et Conss. (300-
305).

17.- Imp. LEO A. ERYTHRIO P, P- Ut liberis tam
masculini quam feminini sexus, iuris sui vel in
potestate constitutis, quocumque iure intestatae
successionis, id est aut testamento penitus non
condito vel, si factum fuerit, contra tabulas bonorum
possessione petita vel inofficiosi querella mota
rescisso, aequa lance parique modo prospici possit,
hoc etiam aequitatis studio praesenti legi credidimus
inserendum, ut in dividendis rebus ab intestato
defunctorum parentium tam dos quam ante nuptias
donatio conferatur, quam pater vel mater, avus vel
avia, proavus proavia paternus vel maternus dederit
vel promiserit pro filio vel filia, nepote vel nepte aut
pronepote sive pronepte, nulla discretione
intercedente, utrum in ipsas sponsas pro liberis suis
memorati parentes donationem contulerint, an in
ipsos sponsos earum, ut per eos eadem in sponsas
donatio celebretur: ut in dividendis rebus ab intestato
parentis, cuius de hereditate agitur, eadem dos vel
ante nuptias donatio ex substantia eius profecta
conferatur: emancipatis videlicet liberis utriusque
sexus pro tenore praccedentium legum, quae in ipsa
emancipatione a parentibus suis (ut adsolet fieri)
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15.- The Same Emperors and Caesars to Philip.-
Emancipated children are not compelled to
contribute property which they have acquired after
the death of their common father, but, retaining the
same, they will be entitled to their hereditary share of
their father's estate.

Given on the Ides of December, during the
Consulate of the Caesars, 300-305.

16.- The Same Emperors and Caesars to Socrates.-
It has been held, with the greatest propriety, that a
daughter, who with her brothers, succeeded as co-
heirs to her father, who died intestate, cannot recover
anything by an action in partition, if she does not
contribute her dowry to the mass of the estate, in
addition to what her father may have left her by a
codicil.

Given on the fifth of the Kalends of January, during
the Consulate of the Caesars, 300-305.

17.- The Emperor Leo to Erythrius, Praetorian
Prefect.- In order that children of either the male or
female sex, whether they are their own masters or are
under the control, and entitled by any right
whatsoever to the intestate succession of their father,
that is to say, because no will was made, or if one was
made, on account of having demanded praetorian
possession contrary to its provisions, or if it has been
set aside in consequence of being attacked as
inofficious, may be treated alike and with justice, We
have thought that, in the interests of equity, it should
be inserted into the present law that in dividing the
property of parents who have died intestate, a dowry
as well as an ante-nuptial donation should be placed
in the mass of the estate, whether the father or mother,
the grandfather or grandmother, the great-
grandfather or the great-grandmother, on either the
paternal or the maternal side, gave or promised the
dowry or ante-nuptial donation in behalf of either a
son or a daughter, a grandson or a granddaughter, or a
great-grandson or a great-granddaughter. No
exception shall be made, whether the above-
mentioned relatives contributed a donation to the
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15.- Los mismos Augustos y Césares a FILIPO.-
Los emancipados no son obligados a llevar a
colacion los bienes adquiridos después de la muerte
del padre comun, sino que reteniéndolos, dividen los
bienes de éste con arreglo a su porcion en la herencia.

Dada los Idus de Diciembre, bajo el consulado de
los mismos Césares. [300-305.]

16.- Los mismos Augustos y Césares a SOCRA-
TES.- Con suma razén se determind, que la hija, que
con sus hermanos coherederos sucede a su padre
intestado, no puede conseguir nada en el juicio de
particion de herencia ademas de lo que se le dejo en
codicilos, no llevando a colacién la dote.

Dada a 5 de las Calendas de Enero, bajo el con-
sulado de los mismos Césares. [300-305].

17.- El Emperador LEON, Augusto, a ERITRIO,
Prefecto del Pretorio.- Para que con igual medida y
del mismo modo se pueda atender a los des-
cendientes, tanto del sexo masculino como del
femenino, de propio derecho, o constituidos bajo
potestad, con cualquier derecho de sucesion
intestada, esto es, o no habiéndose hecho
absolutamente testamento, o, si se hubiere hecho,
habiendo sido rescindido por la posesion de los
bienes pedida contra el testamento, o por querella de
inoficioso promovida, hemos creido que también se
debia insertar esto por razén de equidad en la
presente ley, que al dividirse abintestato los bienes de
los ascendientes fallecidos, se lleve a colacion asi la
dote como la donacion hecha antes de las nupcias,
que el padre o la madre, el abuelo o la abuela, el
bisabuelo o la bisabuela, paterno o materno, hubiere
dado o prometido por el hijo o por la hija, por el nieto
o por la nieta, o por el bisnieto o la bisnieta, no
mediando distinciéon alguna si los mencionados
ascendientes hubieren hecho la donacidon a las
mismas esposas como descendientes suyos, o a los
mismos esposos de aquellas, para que por medio de
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consequuntur vel post emancipationem ab isdem
adquisierint, collaturis.

Dat. V. Kal. Mart. MARCIANO et ZENONE
Conss. (469).

18.- Imp. ANASTASIUS 4. CONSTANTINO P,
P- Liberos, qui nostrae legis auctoritate per
oblationem precum et imperiale rescriptum sui iuris
effecti fuerint, ad similitudinem ceterorum, qui
emancipati ex antiquo iure sunt, collationes facere
iubemus compelli secundum ea, quae super ceteris
emancipatis statuta sunt.

Dat. XII. Kal. August. Constantinop. PROBO et
AVIENO iuniore Conss. (502).

19.- Imp. IUSTINIANUS 4. MENNAE P, P- Illam
merito dubitationem amputare duximus, quae super
collatione dotis vel ante nuptias donationis inter
certas personas satis iam ventilata estado Nam si
intestatus quis defunctus esset filio vel filiis vel filia
vel filiabus relictis et ex mortua filia cuiuscumque
sexus aut numeri nepotibus, vel si qua intestata
defuncta esset filio quidem vel filiis similiter relictis,
ex mortuo vero filio vel filia itidem nepotibus
cuiuscumque sexus, de modo quidem successionis
minime dubitabatur, sed palam erat, quod huiusmodi
nepotes duas partes maternae vel paternae portionis
tantummodo haberent, tertiam partem patruis suis
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wives in behalf of their children, or to the husbands in
behalf of theirs, in order that the said donation might
enure to the benefit of their wives, so that in the
division of the property of the father who died
intestate, and whose estate is in question, the said
dowry or ante-nuptial donation must be brought into
the mass of his estate. As it has been provided by the
terms of former laws, in the case of children of both
sexes who have been emancipated, whatever
property they acquired from their parents at the time
of their emancipation, as is customary, or what they
may have obtained from them after emancipation,
must be placed in the common mass of the estate.

Given on the fifth of the Kalends of March, during
the Consulate of Buscus and John, 469.

18.- The Emperor Anastasius to Constantine,
Praetorian Prefect.- We order that children who, by
the authority of Our law, can become their own
masters through petitions presented to Us, and by
virtue of Imperial Rescripts, shall be ordered to make
contribution to the common mass of the estate, in the
same manner as others who have been emancipated
in accordance with the ancient laws, in conformity
with those provisions which have been enacted with
reference to other emancipated persons.

Given at Constantinople, on the twelfth of the
Kalends of August, during the Consulate of Probus
and Avienus the Younger. 502.

19.- The Emperor Justinian to Menna, Praetorian
Prefect.- We have thought it proper to completely
remove the doubt which has arisen with reference to
the hotchpot of a dowry or ante-nuptial donation, and
which has already been thoroughly discussed by
certain persons. For, ifa man should die intestate, and
leave one or several sons, or one or several daughters,
and any of said daughters should die, leaving a
number of grandchildren of either sex; or if, on the
other hand, a woman should die intestate in like
manner, leaving one or several sons, or one or several
daughters, and any of said sons or daughters should
die, leaving a number of grandchildren of either sex,
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ellos se haga la misma donacion a las esposas, de
suerte que al dividirse abintestato los bienes del
ascendiente, de cuya herencia se trata, se lleve a
colacion lamisma dote o donacion hecha antes de las
nupcias, proveniente de los bienes de aquél;
debiendo, por supuesto, llevar a colacion los
descendientes de uno y de otro sexo emancipados, a
tenor de las precedentes leyes, los bienes que (como
suele suceder) obtienen de sus ascendientes en la
misma emancipacion, o los que de los mismos
hubieren adquirido después de la emancipacion.

Dada a 5 de las Calendas de Marzo, bajo el
consulado de MARCIANO y de ZENON. [469.]

18.- El Emperador ANASTASIO, Augusto, a
CONSTANTINO, Prefecto del Pretorio.- Man-
damos que los hijos, que por la autoridad de nuestra
ley se hubieren hecho de propio derecho mediante la
oblacion de suplicas y por rescripto imperial, sean
compelidos a hacer colaciones, a semejanza de los
que fueron emancipados con arreglo al antiguo
derecho, conforme a lo que se establecid respecto a
los demas emancipados.

Dada en Constantinopla a 12 de las Calendas de
Agosto, bajo el consulado de PROBO y de AVIENO,
eljoven. [502].

19.- El Emperador JUSTINIANO, Augusto, a
MENA, Prefecto del Pretorio.- Con razén hemos
determinado resolver la duda que bastante se ha
ventilado ya sobre la colacion, entre ciertas personas,
de ladote o de la donacion hecha antes de las nupcias.
Porque si alguno hubiese fallecido intestado,
habiendo dejado hijo o hijos, o hija o hijas, y nietos,
de cualquier sexo y en cualquier nimero, nacidos de
una hija fallecida o de un hijo, y si alguna hubiese
fallecido intestada, habiendo dejado del mismo
modo hijo o hijos, e igualmente nietos de cualquier
sexo, nacidos de un hijo fallecido o de una hija, no se
dudaba, a la verdad, en manera alguna, sobre la



56 CODICE.- LIBER VI: TIT. XX

vel avunculis vel amitis vel materteris pro iam posita
constitutione concedentes.

De collatione vero dotis vel ante nuptias dona-
tionis, quam defuncta persona pro filio vel filia
superstitibus et pro mortuo vel mortua filio vel filia
dedisset, multa dubitatio orta est, superstitibus
quidem filiis defunctae personae non debere se
dotem et ante nuptias donationem pro se datam a suo
patre vel matre conferre filiis mortui fratris sui vel
mortuae sororis suae contendentibus eo, quod nulla
constitutio super huiuscemodi collatione posita est,
nepotibus vero mortuae personae non tantum huic
resistentibus, sed etiam illud adserentibus, quod onus
collationis constitutione Arcadii et Honorii divae
memoriae sibi impositum in personis tantummodo
suorum avunculorum, non etiam patruorum vel
amitarum vel materterarum locum habere potest.
Talem igitur subtilem dubitationem amputantes
praecipimus tam filios vel filias defunctae personae
dotem vel ante nuptias donationem a parentibus suis
sibi datam conferre nepotibus vel neptibus mortuae
personae, quam eosdem nepotes vel neptes patruis
suis aut avunculis, amitis etiam et materteris dotem et
ante nuptias donationem patris sui vel matris, quam
pro eo vel ea mortua persona dedit, similiter conferre,
ut commixtis huiusmodi collationibus cum bonis
mortuae personae duas quidem partes nepotes vel
neptes habeant illius portionis, quae patri vel matri
eorum, si superesset, deferebatur, tertiam vero
eiusdem portionis partem una cum sibi
competentibus portionibus filii vel filiae defunctae
personae, cuius de hereditate agitur, capiant.
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and there was no doubt whatever about the
succession, it was clear that the grandchildren are
entitled to two-thirds of the estate of their father or
mother, and that the other third should be reserved for
their paternal or maternal uncles or aunts, as has
already been provided by a former constitution.

With reference, however, to the hotchpot of the
dowry or antenuptial donation which the defunct
person had given for his or her surviving daughter,
and in behalf of his or her deceased son or daughter,
serious doubt arose. For the surviving children of the
decedent contended that they were not obliged to
surrender the dowry or ante-nuptial donation which
had been given for their benefit, by their father or
mother, to be placed in the estate, and shared by the
children of their deceased brother or sister, on the
ground that no constitution had been promulgated
with reference to a contribution of this kind. On the
other hand, however, the grandchildren of the
deceased not only disputed this, but even asserted
that the burden of contribution was imposed by the
Constitution of the Emperors Arcadius and
Honorius, of Divine memory, only upon maternal
uncles, and did not apply to paternal uncles, or to
paternal or maternal aunts. Therefore, for the sake of
disposing of this subtle distinction, We order that not
only the sons and daughters of a deceased person
shall also contribute to the mass of the estate any
dowry or ante-nuptial donation given to them by their
parents, for the benefit of the grandchildren of both
sexes, who were the children of the deceased person,
but that the said grandsons and granddaughters shall
also contribute in like manner to the estates of their
paternal or maternal uncles, or paternal and maternal
aunts, any dowry or ante-nuptial donation which they
may have received from their father or mother, in
order that all these contributions, having been
mingled with the mass of the estate of the deceased,
the children or grandchildren may obtain two-thirds
of the portion of the same which their fathers or
mothers would have had if they had lived, and that the
third share shall, together with that to which they
themselves are entitled, go to the sons or daughters of
the deceased person whose estate is concerned.
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forma de la sucesion, sino que era evidente que tales
nietos tendrian solamente dos partes de la porcion
paterna o materna, concediendo con arreglo a la
constitucion ya promulgada la otra tercera parte a sus
tios paternos o maternos, o a sus tias paternas o
maternas.

Mas respecto a la colacion de la dote o de la
donacion hecha antes de las nupcias, que la persona
difunta hubiese dado por el hijo o la hija sobre-
vivientes, y por el hijo muerto o por la hija fallecida,
surgid grave duda, sosteniendo ciertamente los hijos
sobrevivientes de la persona fallecida, que ellos no
debian llevar a colacion, con los hijos de su hermano
fallecido o de su difunta hermana, la dote y la
donacion hecha antes de las nupcias, dada por ellos
por su padre o madre, porque no se ha promulgado
ninguna constitucion sobre semejante colacion, pero
no solamente oponiéndose a esto los nietos de la
persona fallecida, sino afirmando también, que la
carga de la colacién, impuesta a ellos por la
constitucion de Arcadio y de Honorio, de divina
memoria, solamente puede tener lugar tratandose de
las personas de sus propios tios maternos, no también
respecto a las de los tios paternos, o a las de las tias
paternas o maternas. Asi, pues, quitando esta sutil
duda, mandamos tanto que los hijos o las hijas de la
persona fallecida lleven a colacion con los nietos o
las nietas de la persona muerta la dote o la donacion
hecha antes de las nupcias dada a ellos por sus
padres, como que los mismos nietos o nietas lleven
igualmente a colacién con sus tios paternos o
maternos, y también con sus tias paternas y maternas,
la dote y la donacion hecha antes de las nupcias, de su
padre o madre, que por ¢l o por ella dio la persona
fallecida, de suerte que, mezcladas tales colaciones
con los bienes de la persona fallecida, los nietos o las
nictas tengan ciertamente dos partes de la porcion
que se le deferia a su padre o a su madre, si
sobreviviese; pero que la otra tercera parte de la
misma porcion la perciban, juntamente con las
porciones que a ellos les competen, los hijos o las
hijas de la persona fallecida, de cuya herencia se
trata.
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Dat. Kal. Tun. Constantinop. Dn. [IUSTINIANO A.
PP.1I. Cons. (528).

AUTHENT, de triente et semisse. § Neque illo.
(Nov. 18. C. 4.).- Quae tertiae portionis diminutio
correctionem novo iure capit, ad aequalitatis iusti-
tiam redacta in omnibus talibus personis.

20.- Idem A. MENNAE P. P- Illud sine ratione a
quibusdam in dubietatem deductum plana sanctione
revelamus, ut omnia, quae in quarta portione ab
intestato successionis computantur his, qui ad
actionem de inofficioso testamento vocantur, etiam
si intestatus is decesserit, ad cuius hereditatem
veniunt, omnimodo coheredibus suis conferant.
Quod tam in aliis quam in his, quae occasione
militiae uni heredum ex defuncti pecuniis adquisitae
lucratur is qui militiam meruit, locum habebit, ut
lucrum, quod tempore mortis defuncti ab eum
pervenire poterat, non solum testamento condito
quartae parti ab intestato successionis computetur,
sed etiam ab intestato conferatur. Haec autem regula,
ut omnia quae portioni quartac computantur etiam ab
intestato conferantur, minime e contrario tenebit, ut
possit quis dicere etiam illa quae conferuntur
omnimodo in quartam partem his computari, qui ad
de inofficioso querellam vocantur: ea enim
tantummodo ex his quae conferuntur memoratae
portioni computabuntur, pro quibus specialiter
legibus, ut hoc fieret, expressum est.

§ 1.- Ad haec, cum ante nuptias donatio vel dos a
patre data vel matre vel aliis parentibus pro filio vel
filia, nepote vel nepte ceterisque descendentibus
conferatur, si unus quidem vel una liberorum ante
nuptias tantummodo donationem vel dotem, non
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Given at Constantinople, on the Kalends of June,
during the Consulate of Our Lord Justinian, Consul
for the second time, 528.

Extract from Novel 18, Chapter IV. Latin Text.-
This diminution of the third of the estate is altered by
the new law, which requires an equal distribution in
the case of all such persons.

20.- The Same to Menna, Praetorian Prefect.- We
hereby explain clearly a matter which has
unreasonably been brought into controversy by
certain authorities; namely, that all property included
in the legitimate fourth share of an intestate
succession shall, by all means, be brought into
hotchpot for the benefit of their co-heirs by those who
bring suit on the ground of the will being inofficious,
even if they are called to the estate of the person who
died intestate. This shall not only apply to other
property, but also to that acquired by one of the heirs
by means of the money of the deceased, who served
in the army; so that the profit which he obtained at the
time of the death of the soldier, whether the latter
executed a will or died intestate, shall be charged to
the fourth part of the estate, and be contributed to the
common mass of the same. The rule also, that all the
property composing the fourth legitimate portion
shall be brought into hotchpot in case of intestacy,
will by no means hold in the contrary case, so that
anyone can say that all the property contributed
should, by all means, be included in the fourth
portion of those who instituted proceedings against
the will as inofficious, as only such property should
be included in the said portion as is expressly stated
by the laws can be done.

§ 1.- As the question arose whether an ante-nuptial
donation or dowry given by a father, mother, or other
relative in behalf of a son or daughter, a grandson or a
granddaughter, or any other descendants, shall be
liable to hotchpot, if any one of the children before
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Dada en Constantinopla las Calendas de Junio,
bajo el segundo consulado del Sefior JUSTINIANO,
Augusto perpetuo. [528.]

AUTENTICA de triente et semisse. § Neque illo.
(Nov. 18. c. 4.)- Cuya disminucion de la tercera parte
fue corregida por el nuevo derecho, habiendo sido
reducida a la justicia de la igualdad para todas estas
personas.

20.- El mismo Augusto a MENNA, Prefecto del
Pretorio.- Manifestamos con clara sancién lo que sin
razén fue puesto en duda por algunos, a fin de que
todos los bienes que se les computan para la cuarta
parte de la sucesion abintestato a los que son
llamados ala accidn de testamento inoficioso, aun si
hubiere fallecido intestado aquel a cuya sucesion
acuden, los lleven de todos modos a colacion con sus
coherederos. Lo cual tendra lugar tanto respecto a
aquellos bienes, como en cuanto a los que con
ocasion de un cargo en la milicia, adquirido para uno
solo de los herederos con dinero del difunto, gana el
que obtuvo el cargo en la milicia, de suerte que el
lucro, que podia corresponderle al tiempo de la
muerte del difunto, no solamente se compute,
habiéndose hecho testamento, para la cuarta parte de
la sucesion abintestato, sino que también abintestato
se lleve a colacion. Mas esta regla, de que todos los
bienes que se computan para la cuarta parte se lleven
también abintestato a colacion, no tendra fuerza en
manera alguna en sentido contrario, de suerte que
pueda decir alguno que también los bienes que se
llevan a colacion se les computan de todos modos
para la cuarta parte a los que son llamados a la
querella de testamento inoficioso. Porque de los que
se llevan a colacion se computaran para la
mencionada porcion solamente aquellos respecto de
los que se expreso especialmente en las leyes que se
hicieraesto.

§ 1.- Ademas de esto, cuando se lleve a colacion la
donacion hecha antes de las nupcias o la dote, dada
por el padre o por la madre o por otros ascendientes al
hijo o a la hija, al nieto o a la nieta, y a los demas
descendientes, si ciertamente uno o una de los
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etiam simplicem donationem accepit vel acceperit,
alter vero vel altera neque dotem neque donationem
ante nuptias a parente suo suscepit vel susceperit, sed
simplicem tantummodo donationem, ne ex eo
iniustum aliquid oriatur, ea quidem persona, quae
ante nuptias donationem vel dotem suscepit, conferre
eam cogenda, illa vero, quae simplicem tantummodo
donationem meruit, ad collationem eius minime
coartanda: si quid huiusmodi accidit vel acciderit,
iubemus ad similitu dinem eius, qui ante nuptias
donationem vel dotem conferre cogitur, etiam illam
personam, quae nulla dote vel ante nuptias donatione
data solam simplicem donationem a parentibus suis
accepit, conferre eam nec recusare collationem eo,
quod simplex donatio non aliter confertur, nisi
huiusmodi legem donator tempore donationis suae
indulgentiae imposuerit.

Dat. VIII. Id. August. Constantinop. DECIO V. C.
Cons. (529).

21.- Idem A. IOANNI P. P- Ut nemini super
collatione de cetero dubietas oriatur, necessarium
duximus constitutioni, quam iam favore liberorum
fecimus, hoc addere, ut res, quas parentibus
adquirendas esse prohibuimus, nec collationi post
obitum eorum inter liberos subiaceant. Ut enim cas-
trense peculium in communi conferre in hereditate
dividenda ex prisci iuris auctoritate minime
cogebantur, ita et alias res, quaec minime parentibus
adquiruntur, proprias liberis manere censemus.

Dat. XV. Kal. Novemb. LAMPADIO et ORESTE
VV.CC. Conss. anno secundo 530 vel 532.)
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marriage had received or should receive only an ante-
nuptial donation or a dowry, and not merely a simple
donation, and another of either sex had received or
was entitled to receive neither an ante-nuptial
donation or dowry from either parent, but merely a
simple gift, in order that no injustice may be done, if
the person who received the ante-nuptial donation or
dowry should be forced to account for it, and one who
had only received an ordinary donation should not be
compelled to place it in the mass of the estate, if
anything of this kind should occur, We order that the
said person shall be compelled to account for the
same, just as in the case of one who had received an
ante-nuptial donation or a dowry, and that also the
one to whom no dowry or ante-nuptial donation had
been given, but who merely received an ordinary
present from his or her parents, shall account for it;
nor can he or she refuse to do so on the ground that an
ordinary gift is not placed in hotchpot, except where
the donor imposed a condition of this kind at the time
when itis donated.

Given at Constantinople, on the eighth of the Ides
of August, during the Consulate of Decius, 529.

21.- The Same to John, Praetorian Prefect.- In
order that no one may hereafter entertain any doubt
with reference to contributions of this kind, We have
considered it necessary to add the following
provision to the Constitution which We have already
promulgated in favor of children, namely, to forbid
that property partially acquired by parents should be
subject to hotchpot between children after their
death. For as in the distribution of an estate they
cannot be compelled by the terms of a former law to
place any castrense peculium in its common mass, so
We decree that any other property which has not been
wholly acquired by the parents shall also belong to
the children.

Given on the fifteenth of the Kalends of November,
during the fifth Consulate of Lampadius and Orestes,
530.
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descendientes recibié o recibiere solamente la do-
nacion hecha antes de las nupcias o la dote, no
también una simple donacion, y otro u otra no recibid
o no recibiere de su ascendiente ni dote ni donacion
hecha antes de las nupcias, sino solamente una
simple donacion, a fin de que de esto no se origine
alguna injusticia, habiendo de ser apremiada la
persona que recibid la donacidn hecha antes de las
nupcias o la dote a llevarla a colacion, y no habiendo
de ser en manera ninguna obligada a la colacion la
que solamente obtuvo una simple donacion; si algo
semejante ocurre o aconteciere, mandamos, que a
semejanza del que es obligado a llevar a colacion la
donacion hecha antes de las nupcias o la dote;
también aquella persona que, no habiéndosele dado
ninguna dote o donacion hecha antes de las nupcias,
recibi6 de sus ascendientes una sola donacion
simple, la lleve a colacion, y no rehuse la colacion
por esto, porque la simple donacion no se lleva a
colacion de otro modo, sino si el donante hubiere
impuesto al tiempo de la donacion esta condicion a su
concesion.

Dada en Constantinopla a 8 de los Idus de Agosto,
bajo el consulado de DECIO, vardn esclarecido.
[529.]

21.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- A fin de que para nadie surja en lo sucesivo
duda sobre la colacion, hemos creido necesario
afadir esto a la Constitucion que ya hicimos en favor
de los descendientes, que los bienes que prohibimos
que hubiesen de ser adquiridos por los ascendientes,
no estén sujetos a colacion entre los descendientes
después del fallecimiento de aquellos. Porque asi
como al dividirse la herencia no eran en manera
ninguna obligados por la autoridad del antiguo
derecho a llevar a la masa comun el peculio
castrense, asi también mandamos que permanezcan
siendo propios de los descendientes los demés bienes
que de ningin modo se adquieren para los
ascendientes.

Dadaa 15 de las Calendas de Noviembre, en el afio
segundo del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [530-532.]
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TIT. XXI
DE TESTAMENTO MILITIS

1.- Imp. ANTONINUS 4. FLORO, militi.- Frater
tuus miles si te specialiter bonis quae in paganico
habebat heredem fecit, bona quae in castris reliquit
petere non potes, etiamsi is qui eorum heres institutus
est adire ea noluerit: sed ab intestato succedentes
veniunt, modo si in eius loco substitutus non est et
liquido probatur fratrem tuum castrensia bona ad te
pertinere noluisse. Nam voluntas militis expeditione
occupati pro iure servatur.

Accepta V. Id. Septemb. Duobus ASPRIS Conss.
(212).

2.- Idem A. SEPTIMO, militi.- Miles si castren-
sium tantummodo bonorum commilitonem suum
instituit heredem, cetera bona eius ut intestati
defuncti mater eius iure possedit. Quod si extraneum
scripsit heredem isque adiit hereditatem, bona eius in
te transferri non iure desideras.

PP. XI. Kal. Mart. ANTONIONO A. IV. Et BAL-
BINO Conss. (213).

3.- Idem A. VINDICIANO.- Quamquam militum
testamenta iuris vinculis non subiciantur, cum
propter simplicitatem militarem quomodo velint et
quomodo possint ea facere his concedatur, tamen in
valeriani quondam centurionis testamento institutio
etiam iure communi accepit auctoritatem. Nam cum
pater familias filiam ex duabus unciis, uxorem ex
uncia heredem scripserit nec de residuis portionibus
quicquam significaverit, in tres partes divisisse eum
apparet hereditatem, ut duas habeat quae sextantem
accepit, tertiam quae ex uncia est heres instituta.
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TITLE XXI
CONCERNING THE WILL OF A SOLDIER

1.- The Emperor Antoninus to the Soldier Floras.-
If your brother, while a soldier, appointed you his
heir, especially for property which he had at home,
you cannot claim that which he left in the camp, even
if he who was appointed heir of the same refuses to
accept it. But those entitled to the estate become his
heirs at law, provided no one has been substituted in
the place of the said heir, and it is clearly proved that
your brother did not consent that the castrensian
property should go to you, for the will of a soldier in
active service is observed as law.

Given on the fifth of the Ides of September, during
the Consulate of the two Aspers, 213.

2.- The Same to the Soldier Septimus.- When a
soldier appointed a comrade of his heir only to his
castrensian property, his mother will be entitled by
law to all his other possessions, on the ground of his
dying intestate. If, however, he appointed a foreign
heir, and he accepted the estate, your demand that his
property be transferred to you is contrary to law.

Given on the eleventh of the Kalends of March,
during the Consulate of Antoninus, Consul for the
fourth time, and Balbinus, 214.

3.- The Same to Vindicianus.- Although the wills of
soldiers are not subject to the ordinary legal
formalities, as, on account of military simplicity, they
are permitted to make them in any way they desire,
and in any way they can, still, the testamentary
disposition made by the late Valerian is based upon
the authority of the Common Law. For as, being the
head of a household, he appointed his daughter heir
to two-twelfths of his estate, and his wife heir to one-
twelfth, but did not make any disposition of the
remaining portion, it is clear that he divided his estate
into three parts, with the evident intention that she
should have two-thirds who received two-twelfths,
and that she who was appointed heir to one-twelfth
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TITULO XXI
DEL TESTAMENTO DEL MILITAR

1.- El Emperador ANTONINO, Augusto, a
FLORO, militar.- Si tu hermano militar te hizo
heredero especialmente de los bienes que tenia en la
campifia, no puedes pedir los bienes que dejo en el
campamento, aunque no los hubiere querido adir el
que fue instituido heredero de ellos; sino que le
siguen los que suceden abintestato, si es que en lugar
de aquel no fuiste substituido, y se prueba claramente
que tu hermano no quiso que te pertenecieran los
bienes castrenses. Porque la voluntad, del militar
ocupado en una expedicion es mantenida como ley.

Aceptada a 5 de los Idus de Septiembre, bajo el
consulado delos dos ASPROS. [212.]

2.- El mismo Augusto a SEPTIMO, militar.- Si un
militar instituyd a un compaifiero suyo heredero
solamente de los bienes castrenses, con derecho
poseyé su madre los demas bienes de ¢l, como
habiendo fallecido intestado. Mas si instituyo6 here-
dero a un extrafio, y éste adi6 la herencia, no
pretendes con derecho que se te transfieran sus
bienes.

Publicada a 6 de las Calendas de Marzo, bajo el
cuarto consulado de ANTONINO, Augusto, y el de
BALBINO. [213.]

3.- El mismo Augusto a VINDICIANO.- Aunque
los testamentos de los militares no estén sujetos a las
formalidades del derecho, puesto que por causa de la
sencillez de los militares se les concede que los hagan
como quieran y como puedan, sin embargo, en el
testamento de Valeriano, que fue centurion, la
institucion tuvo validez aun por derecho comun.
Porque como siendo padre de familia instituyd
heredera a su hija en dos dozavos, y a su mujer en
uno, y no indico6 cosa alguna respecto a las restantes
porciones, aparece que dividio la herencia en tres
partes, de suerte que tenga dos la que recibid un
sexto, y la tercera la que fue instituida heredera de un
dozavo.
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PP. Kal. Novemb. ANTONINO A. IV. Et BAL-
BINO Conss. (213).

4.- Imp. ALEXANDER 4. IUNIO.- Si Rufinus vir
clarissimus tribunus laticlavius maior annis lege
definitis faciens testamentum te manumisit, iustam
tibi libertatem competisse scire debes. Quod si minor
annis ex lege constitutis fuerit, cum faceret testa-
mentum, lege impediente nullam libertatem adeptus
es, quae in hac parte nec militibus remissa est. Quod
si idem testator causam manumittendi te habuit, quae
probabilis vivo manumittente consilio futura esset,
quia per fideicommissum data libertas a quolibet
minore annis ei, cuius causa probari potuit, praestari
debet, et ex testamento militis eiusmodi servis iustam
libertatem competere consequens est.

Dat. XVI. Kal. Decemb. ALEXANDRO A. Cons.
(222).

5.- Idem A. SOZOMENO.- Ex testamento militis,
sive adhuc in militia sive intra annum missus honeste
decessit, hereditas et legata omnibus quibus relicta
sunt debentur, quia inter cetera, quae militibus
concessa sunt, liberum arbitrium quibus velint
relinquendi supremis suis concessum est, nisi lex
specialiter eos prohibuerit.

Dat. XVII. Kal. Februar. IULIANO II. Et CRIS-
PINO CC. Conss. (224).

6.- Idem A. VALENTINO.- In testamento quidem
eius, qui non miles fuit, si duobus heredibus
institutis, altero, cui potuit usque ad tempus
pubertatis parens facere testamentum, altero, cui
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should obtain the remaining third.

Given during the Kalends of November, during the
Consulate of Antoninus, Consul for the fourth time,
and Balbinus, 214.

4.- The Emperor Alexander to Junius.- If Rufinus,
an illustrious tribune of senatorial rank, after having
arrived at his majority, made a will and manumitted
you, you should know that you are entitled to your
lawful freedom. If, however, he was under the age
prescribed by law when he executed his will, you
cannot obtain your freedom, as it was given contrary
to law, for, under such circumstances, the legal
restitution is not abolished in favor of a soldier. If,
however, the said testator had intended to manumit
you, and it was his probable intention to do so during
his lifetime, for the reason that freedom should be
given when conferred by the terms of a trust by a
minor of any age, and if his said intention can be
proved, the result will be that slaves are legally
entitled to their freedom under a military will of this
kind.

Given on the sixteenth of the Kalends of
December, during the Consulate of Alexander, 224.

5.- The Same Emperors to Sozomenus.- Hence an
estate and legacies are due to those to whom they
have been bequeathed by the will of a soldier,
whether he was still in the service, or they were left
within a year after he was honorably discharged,
because, among other privileges granted to soldiers,
they are freely permitted to bequeath their property
by their wills to whomever they may select, unless
the law expressly forbids them to do so.

Given on the seventeenth of the Kalends of
February, during the Consulate of Julian, Consul for
the second time, and Crispinus, 224.

6.- The Same Emperor to Valentine.- Where
anyone, who is not a soldier, appointed two heirs by
his will, for one of whom his father had the right to
make a will up to the time when he arrived at puberty,
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Publicada las Calendas de Noviembre, bajo el
cuarto consulado de ANTONINO, Augusto, y el de
BALBINO.[213.]

4.- El Emperador ALEJANDRO, Augusto, a
JUNIO.- Si Rufino, esclarecido tribuno laticlavio, de
mas afios que los fijados en la ley al hacer testamento,
te manumitid, debes saber que te competio legitima
libertad. Pero si hubiere sido de menos anos que los
establecidos en la ley cuando hizo el testamento, no
alcanzaste ninguna libertad por impedirlo la ley, que
en esta parte no fue dispensada ni a los militares. Mas
si el mismo testador tuvo para manumitirte causa que
habria sido aprobada en consejo viviendo el
manumitente, como la libertad dada en fideicomiso
por cualquier menor de edad a aquel cuya causa pudo
ser aprobada debe concederse, es consiguiente que
también en virtud de semejante testamento de un
militar les compete a los esclavos la libertad legitima.

Dada a 16 de las Calendas de Diciembre, bajo el
consulado de ALEJANDRO, Augusto. [222.]

5.- El mismo Augusto a ZOZOMENO.- En virtud
del testamento de un militar, ora si fallecid estando
todavia en la milicia, ora si dentro del afio de haber
sido licenciado honrosamente, se deben la herencia y
los legados a todos a quienes se les dejaron, porque
entre las demds concesiones que se hicieron a los
militares, se les concedid el libre arbitrio para dejar
en sus ultimas voluntades sus bienes a quienes
quieran, a no ser que la ley se lo hubiere especial-
mente prohibido.

Dada a 17 de las Calendas de Febrero, bajo el
segundo consulado de JULIAN y el de CRISPIN,
Césares. [224.]

6.- El mismo Augusto a VALENTIN.- Ciertamente
que si en el testamento del que no fue militar,
habiendo sido instituidos dos herederos, uno, para
quien el ascendiente pudo hacer testamento hasta el
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posteaquam heres extitit substituere non potuit,
invicem substitutio eisdem verbis facta esset, in eum
solum casum eam locum habere et sententiis
prudentium virorum et constitutionibus divorum
parentium meorum placet, quo utrique pari ratione
potuit substitui. Sed cum ex testamento militis
controversiam esse proponas, defuncta parvula eius
filia, posteaquam heres extitit patri, cum qua simul
aequis partibus heres institutus eras substitutione
invicem facta, et mater quidem intestatae filiae sibi
successionem defendat, tu autem ex substitutione ad
te pertinere contendas, iuris quidem ratio manifesta
est licere militibus proprio privilegio etiam
heredibus extraneis, posteaquam heredes extiterint,
mortuis substituere. Sed tibi probandum est, an ita
frater tuus senserit.

PP. XI. Kal. Mai. FUSCO II. Et DEXTRO Conss.
(225).

7.- Idem A. FORTUNATO.- Ex his verbis:
"fortunato liberto meo do lego" vindicare tibi liber-
tatem non potes, si pagani testamentum proponatur.
At enim cum testatorem militem fuisse proponas, si
non errore ductus libertum te credidit, sed dandae
libertatis animum habuit, libertatem, et quidem
directam, competere tibi, sed et legati vindicationem
habere praerogativa militaris privilegii praestat.

Dat. XII. Kal. Ianuar. ALEXANDRO A. II. Et
MARCELLO Conss. (226).

8.- Imp. GORDIANUS 4. AETERNO, militi.-
Certi iuris est militem ad tempus etiam heredem
instituere posse.
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and for the other he would not be able to make
substitution, if he afterwards became the heir, as it
had been made reciprocally by the terms of the will, it
has been established by the opinions of persons
learned in the law and by the constitutions of My
Divine ancestors, which apply to a case of this kind
alone, that he who executed the will could make a
reciprocal substitution of the said heirs, and that they
both stood on the same footing. But as the
controversy to which you allude has reference to a
military will by which you were appointed heir with
reciprocal substitution, conjointly with his little
daughter who afterwards died, and her mother
claimed the estate of her daughter for herself on the
ground of intestacy, and you assert that it belongs to
you, because of the substitution which was made, the
rule of law is clear that soldiers are permitted by a
peculiar privilege to substitute foreign heirs for their
own heirs, in case the latter should die, but you must
prove that this was your brother's intention.

Given on the eleventh of the Kalends of May,
during the Consulate of Fuscus, Consul for the
second time, and Dexter, 225.

7.- The Same Emperor to Fortunatus.- You cannot
claim your freedom on account of the words, "I give
and bequeath to my freedman, Fortunatus," if this is
inserted in the will of someone who is not a soldier.
Butif, as you allege, the testator was a soldier, and did
this with the intention of granting you freedom, and
not because he erroneously believed you to be free,
you will indeed be entitled to your liberty directly,
and to the right to claim the legacy by virtue of the
peculiar privilege to which soldiers are entitled.

Given on the twelfth of the Kalends of January,
during the Consulate of Alexander, Consul for the
second time, and Marcellus, 226.

8.- The Emperor Gordian to the Soldier Aeternus.-
It is a certain rule of law that a soldier can appoint an
heir for a specified time.
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tiempo de la pubertad, otro, para quien después que
quedd heredero no pudo nombrar substituto, se
hubiese hecho reciprocamente la substitucion con las
mismas palabras, se halla determinado asi por
dictamenes de los jurisconsultos, como por
constituciones de mis, divinos antecesores, que
aquella tenga lugar en el solo caso en con igual razon
pudo hacerse la substitucion para uno y otro. Pero
como expones que hay controversia por virtud del
testamento de un militar, porque fallecié impubera su
hija, después que quedd heredera de su padre, con la
cual habias sido instituido juntamente heredero por
partes iguales, habiéndose hecho reciprocamente la
substitucidn, y la madre defendia para si la sucesion
de su hija intestada, pero tu sostenias que en virtud de
la substitucién te pertenecia, es ciertamente
manifiesta la razéon de derecho de que por propio
privilegio les es licito a los militares nombrar
substitutos aun a los herederos extrafos, fallecidos
después que hubieren quedado herederos. Pero a ti te
toca probar si tu hermano pensoé de esta manera.

Publicada a 11 de las Calendas de Mayo, bajo el
segundo consulado de FUSCO y el de DEXTRO.
[225.]

7.- El mismo Augusto a FORTUNATO.- En virtud
de estas palabras: «le doy y lego a mi liberto
Fortunato», no puedes reivindicar para ti tu libertad,
si se tratase del testamento de un paisano. Mas como
expones que el testador fue militar, si no inducido a
error te creyo liberto, sino que tuvo la intencion de
darte la libertad, la prerrogativa del privilegio militar
hace que te competa la libertad, y ciertamente la
directa, pero que también tengas lareivindicacion del
legado.

Dada a 12 de las Calendas de Enero, bajo el
segundo consulado de ALEJANDRO, Augusto, y el
de MARCELO. [226.]

8.- El Emperador GORDIANO, Augusto, a
ETERNO, militar.- Es de derecho cierto, que el
militar puede instituir heredero aun hasta cierto
tiempo.
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PP. III. Kal. Octob. PIO et PONTIANO Conss.
(238).

9.- Idem A. VALERIO.- Sicut certi iuris est
militem, qui scit se filium habere aliosque scripsit
heredes, tacite eum exheredare intellegi, ita si
ignorans se filium habere alios scribat heredes, non
esse filio ademptam hereditatem, sed minime valente
testamento, si sit in potestate, eum ad successionem
venire in dubiis non habetur.

PP. V. Non. Octob. PIO et PONTIANO Conss.
(238).

10.- Imp. PHILIPPUS 4. Et PHILIPPUS C. IUS-
TINO, militi.- Si, cum vel in utero haberetur filia
inscio patre milite, ab eo praeterita sit, vel cum in
rebus humanis eam non esse falso rumore prolato
pater putavit, nullam eius testamento fecit men-
tionem, silentium huiusmodi exheredationis notam
nequaquam infligit. Is autem miles, qui testamento
filiam appellavit eique legatum dedit, non
instituendo eam heredem exheredavit.

PP. XII. Kal. Tun. PRAESENTE et ALBINO
Conss. (246).

11.- lidem A. Et C. AEMILIANO, militi.- Capta-
torias institutiones et in militis testamento nullius
esse momenti manifestum est.

PP. VII. Kal. Tul. PRAESENTE et ALBINO Conss.
(246).

12.- lidem A. Et C. DOMITIAE.- In testamento
militis legem falcidiam et in legatis et in fidei-
commissis cessare explorati iuris est. Sane si quid
ultra vires patrimonii postulatur, competenti
defensione tueri te potes.

PP. VI. Non. Iul. PRAESENTE et ALBINO Conss.
(2406).
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Given on the third of the Kalends of October,
during the Consulate of Pius and Pontianus, 238.

9.- The Same Emperor to Valerius.- 1t is also well
established by law that where a soldier, being aware
that he had a son, appointed other heirs, he is
understood to have tacitly disinherited him, just as
when, being ignorant that he has a son, he appoints
other heirs, the said son will not be deprived of his
estate; but the will will be void if the son is under his
control, and there is no doubt that he will be entitled
to the estate.

Given on the fifth of the Nones of October, during
the Consulate of Pius and Pontianus, 238.

10.- The Emperor Philip and the Caesar Philip to
the Soldier Justinus.- When an unborn daughter has
been passed over in the will of her father who is a
soldier, or where the father thought that she was dead,
.in consequence of a false report, and did not mention
her in his will, silence under these circumstances
does not, by any means, cause disinheritance. But if
the soldier who appointed his daughter in his will left
her a legacy, but did not appoint her his heir, he
disinherited her.

Given on the twelfth of the Kalends of June, during
the Consulate of Prsesens and Albinus, 246.

11.- The Same Emperors and Caesars to the
Soldier Aemilianus.- 1t is clear that the appointment
ofheirs who have been solicited to become such even
by the will of a soldier are of no force or effect.

Given on the seventh of the Kalends of July, during
the Consulate of Praesens and Albinus, 246.

12.- The Same Emperors and Caesars to Domitia.-
It is a well-established rule of law that in the will of a
soldier the Falcidian Law does not apply to legacies
and trusts. If, however, a claim should be made for
more than the amount of the estate, you can protect
yourself by a competent defence.

Given on the sixth of the Nones of July, during the
Consulate of Praesens and Albinus, 246.
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Publicada a 3 de las Calendas de Octubre, bajo el
consulado de PIO y de PONCIANO. [238.]

9.- El mismo Augusto a VALERIO.- Asi como es
de derecho cierto que el militar que sabe que tiene un
hijo, e instituy6 herederos a otros, se entiende que lo
deshereda tacitamente, tampoco se pone en duda,
que, si ignorando que tiene un hijo instituye
herederos a otros, no se le quit6 al hijo la herencia,
sino que no valiendo de ningun modo el testamento,
viene él ala sucesion, si estuviera bajo potestad.

Publicada a 5 de las Nonas de Octubre, bajo el
consulado de PIO y de PONCIANO. [238.]

10.- EL Emperador FILIPO, Augusto, y FILIPO,
César, a JUSTINO, militar.- Si hallandose la hija en
el vientre de su madre sin saberlo su padre, militar,
hubiera sido preterida por él, o si habiendo creido su
padre que ella no existia, por haberse propagado un
falso rumor, no hizo ninguna mencioén de ella en el
testamento, este silencio no inflige de ninguna
manera nota de desheredacion. Mas el militar que en
el testamento nombro a su hija y le dio un legado, no
instituyéndola heredera, la desheredo6.

Publicada a 12 de las Calendas de Junio, bajo el
consulado de PRESENTE y de ALBINO. [246.]

11.- Los mismos Augusto y César a EMILIANO,
militar.- Es evidente, que las instituciones capta-
torias son de ningun valor aun en el testamento de un
militar.

Publicada a 7 de las Calendas de Julio, bajo el
consulado de PRESENTE y de ALBINO. [246.]

12.- Los mismos Augustoy Cesar a DOMICIA.- Es
de sabido derecho, que en el testamento de un militar
deja de tener lugar la ley Falcidia asi en los legados
como en los fideicomisos. Pero, a la verdad, si se
pidiera alguna cosa superior a los recursos del patri-
monio, puedes ampararte con la competente defensa.

Publicada a 6 de las Nonas de Julio, bajo el
consulado de PRESENTE y de ALBINO. [246.]
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13.- Impp. VALERIANUS et GALLIENUS A4A.
CLAUDIAE.- Et militibus nostris, centurionibus
quoque ob flagitium militare damnatis non aliarum
quam castrensium rerum testamenta facere per-
mittitur et intestatis iure proprio succeditur a fisco.

PP. Non. August. VALERIANO et GALLIENO
AA.TII EtII. Conss. (255).

14.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. Et CC. Heredibus MAXIMI.- Si a fratre suo
militante mater vestra scripta heres successionem
eius sibi quaesiit, quamvis testamenti scriptura non
continet iuris observationem, hanc hereditatem
fratrem testatoris vel eius filios ab intestato evincere
non potuisse iure constitit.

PP. V. Non. Maii, ipsis AA. Et Conss. (293-304).

15.- Imp. CONSTANTINUS A. A4d populum.-
Milites in expeditione degentes, si uxores aut filios
aut amicos aut commilitones suos, postremo
cuiuslibet generis homines amplecti voluerint
supremae voluntatis adfectu, quomodo possint ac
velint testentur, nec uxorum aut filiorum eorum, cum
voluntatem patris reportaverunt, meritum aut libertas
dignitasque quaeratur. Proinde sicut iuris rationibus
licuit ac semper licebit, si quid in vagina aut in clipeo
litteris sanguine suo rutilantibus adnotaverint, aut in
pulvere inscripserint gladio sub ipso tempore, quo in
proelio vitae sortem derelinquunt, huiusmodi
voluntatem stabilem esse oportet.

Dat. III. Id. August. Nicomediae, OPTATO et
PAULINO Conss. (334).

16.- Imp. ANASTASIUS 4. HIERIO P. P- Scri-
niarios vel apparitores, qui virorum magnificorum
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13.- The Emperors Valerian and Gallienus to
Claudia.- Our soldiers and centurions who have been
convicted of military offences are only permitted to
make wills disposing of their castrensian property,
and the remainder goes to the Treasury by the right of
intestacy.

Given on the Nones of August, during the
Consulate of Valerian and Gallienus, Consuls for the
third and second time, respectively, 255.

14.- The Emperors Diocletian and Maximum to the
Heirs of Maximus.- If your mother, having been
appointed heir by her brother who was a soldier,
obtained the estate for herself, although the will did
not conform to the requirements of the law, it is
legally settled that, nevertheless, neither the brother
of the testator nor his children can evict her from the
estate on the ground of intestacy.

Given on the fifth of the Nones of May, during the
Consulate of the above-mentioned Emperors. 293.

15.- The Emperor Constantine to the People.-
Where soldiers in active service wish to appoint their
wives, children, or friends, or any other persons
whomsoever, their testamentary heirs, they can do so
in any way which they can, or desire; and neither the
merit, the freedom, nor the rank of their wives or
children shall be called in question when they
produce the will of their father. Hence it is permitted,
and always shall be permitted by the rules of law,
that, if they have written their intentions on the
scabbards of their swords, or on their shields, with the
crimson letters of their own blood, or have traced
them in the dust with the points of their swords, at the
time when they were dying in battle, a will of this
kind shall be valid.

Given at Nicomedia on the third of the Ides of
August, during the Consulate of Optatus and
Paulinus, 334.

16.- The Emperor Anastasius to Hierus,
Praetorian Prefect.- We order that the secretaries and
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13.- Los Emperadores VALERIANO y GA-
LIENO, Augustos, a CLAUDIA.- Asi a nuestros
militares, como a los centuriones, condenados por
delito militar, no se les permite hacer testamento de
otros bienes si no de los castrenses, e intestados, se
les sucede de propio derecho por el fisco.

Publicada las Nonas de Agosto, bajo el tercer
consulado de VALERIANO vy el segundo de GA-
LIENO, Augustos. [255.]

14.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos y Cesares, a los herederos de
MAXIMO.- Si vuestra madre, instituida heredera
por su hermano, militar, adquirid para si su sucesion,
aunque la escritura del testamento no contiene la
observancia de las prescripciones del derecho, fue
cierto en derecho que el hermano del testador o los
hijos de aquél no pudieron reclamar por la eviccion,
abintestato, esta herencia.

Publicada a 5 de las Nonas de Mayo, bajo el con-
sulado de los mismos Augustos. [293-304.]

15.- El Emperador CONSTANTINO, Augusto, al
pueblo.- Si los militares que se hallan en una
expedicion hubieren querido mirar con el afecto de
suultima voluntad por sus mujeres, o hijos, 0o amigos,
0 compafieros, y finalmente por hombres de cual-
quier clase, testen del modo que puedan y quieran, y
no se atienda al mérito o a la condicion de libre o a la
dignidad de sus mujeres o hijos, cuando hubieren
tenido a su favor la voluntad del padre. Por
consiguiente, como por razones de derecho fue y
siempre sera licito, si algo hubieren anotado con
letras hechas con su propia sangre en la vaina o en el
escudo, o lo hubieren escrito con la espadaen la tierra
al mismo tiempo en que pierden la vida en la batalla,
conviene que sea firme semejante disposicion.

Dada en Nicomedia a 3 de los Idus de Agosto, bajo
el consulado de OPTATO y de PAULINO. [334.]

16.- El Emperador ANASTASIO, Augusto, a
HIERIO, Prefecto del Pretorio.- Mandamos que los
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magistrorum militum iussionibus vel actibus
obtemperant, etsi nomina eorum matriculis mili-
taribus referri videantur, nullatenus in ultimis a se
conficiendis voluntatibus iuris militaris habere
facultatem decernimus.

Dat. Id. Februar. Constantinop. PAULO V. C.
Cons. (496).

17.- Imp. IUSTINIANUS 4. MENNAE P. P- Ne
quidam putarent in omni tempore licere militibus
testamenta quomodo voluerint componere, sancimus
his solis, qui in expeditionibus occupati sunt, memo-
ratum indulgeri circa ultimas voluntates conficien-
das beneficium.

Dat. IV. Id. April. Constantinop. DECIO V. C.
Cons. (529):

18.- Idem A. IOANNI P. P- Licet antiquis legibus
permittebatur pupillis, si tribunatum numeri
mereantur, ultimum elogium conficere posse,
attamen indignum nostris temporibus esse videtur
eum, qui stabilem mentem nondum adeptus est,
propter privilegia militum sapientium hominum iura
pertractare et in tenera actate ex tali licentia
parentibus forte suis vel aliis propinquis nocere
propriam substantiam extraneis relinquentem.
Ideoque hoc fieri nullo modo concedimus.

Dat. Kal. Novemb. Constantinop. Post consulatum
LAMPADII et ORESTIS VV.CC. AnnoII. (532).

TIT. XXII

QUI TESTAMENTA FACERE POSSUNT,
VEL NON.

1.- Imp. GORDIANUS 4. PETRONIO, militi.-
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attendants who draw up the papers, or obey the orders
of'the officers of the army, shall by no means have the
power to make last wills for themselves, in
accordance with military law, even though their
names appear to be inscribed upon the rolls of the
army.

Given at Constantinople, on the Ides of February,
under the fifth Consulate of Paulus, 496.

17.- The Emperor Justinian to Menna, Praetorian
Prefect.- In order that all those attached to the army
may not think that they are permitted to make their
wills at any time and in any way that they desire, We
order that the above-mentioned privilege of
executing last wills shall be granted to those alone
who are in active military service.

Given on the fourth of the Ides of April, during the
fifth Consulate of Decius, 529.

18.- The Same Emperor to John, Praetorian
Prefect.- Although minors who had obtained the rank
oftribune were permitted by the ancient laws to make
last wills, still, it appears to be unworthy of Our aid
that one whose judgment is not yet mature should, by
reason of military privilege, enjoy the rights of men
of full discretion, and while at such tender age,
through the exertion of a concession of this kind,
perhaps injure his parents or other relatives by
leaving his property to strangers. Therefore, We
order that this shall under no circumstances be done.

Given during the Kalends of November, after the
fifth Consulate of Lampadius and Orestes, 532.

TITLE XXII

WHO CAN MAKE A WILL AND
WHO CANNOT

1.- The Emperor Gordian to the Soldier Petronius.-
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secretarios o alguaciles, que cumplimentan las
ordenes o las decisiones de los magnificos maestres
militares, no tengan en manera alguna la prerrogativa
del derecho militar en las ultimas voluntades que por
ellos hayan de consignarse, aunque aparezca que sus
nombres estdn comprendidos en las matriculas
militares.

Dada en Constantinopla los Idus de Febrero, bajo
el consulado de PAULO, varon esclarecido. [496.]

17.- EL Emperador JUSTINIANO, Augusto, a
MENNA, Prefecto del Pretorio.- A fin de que no
crean algunos que en todo tiempo les es licito a los
militares hacer testamento del modo que quisieren,
mandamos que solamente a los que estan ocupados
en expediciones se les conceda el mencionado
beneficio respecto a las ultimas voluntades que
hayan de otorgar.

Dada en Constantinopla a 4 de los Idus de Abril,
bajo el consulado de DECIO, varén esclarecido.
[529.]

18.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Aunque en las antiguas leyes se permitia a
los pupilos, si obtenian el tribunado militar, que
pudieran hacer testamento, parece, sin embargo, que
es indigno de nuestros tiempos, que el que no ha
alcanzado todavia firmeza de juicio utilice por causa
de los privilegios de los militares los derechos
pertenecientes a hombres juiciosos, y que en tan
tierna edad, por virtud de tal licencia, perjudiquen
acaso a sus ascendientes o a otros parientes, dejando
sus propios bienes a extranos. Y por lo tanto, de
ningin modo concedemos que se haga esto.

Dada en Constantinopla las Calendas de No-
viembre, en el segundo afio después del consulado de
LAMPADIO y de ORESTE, varones esclarecidos.
[532.]

TITULO XXII

QUIENES PUEDEN, O NO, HACER
TESTAMENTO

1.- El Emperador GORDIANO, Augusto, a
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Quamquam omnium bonorum socer tuus itemque
frater eius socii fuerunt, tamen non eo minus idem
frater eius, cum fati munus impleret, testamento suo
potuit sibi heredem instituere quem vellet. Item non
idcirco minus is testamenti factionem habet, quod
indivisam successionem cum sorore sua dicatur
habuisse.

PP. XII. Kal. August. ARRIANO et PAPPO Conss.
(243).

2.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. Et CC. VIATORI et PONTIAE.- Si is, qui tecum
uxorem tuam heredem scripsit, quando testamentum
ordinavit, sanae mentis fuerit nec postea alicuius
sceleris conscientia obstrictus, sed aut impatiens
doloris aut aliqua furoris rabie constrictus se
praecipitem dedit, eiusque innocentia liquidis
probationibus commendari potest a te, adscitae
mortis obtentu postremum eius iudicium convelli
non debet. Quod si futurae poenae metu voluntaria
morte supplicium antevenit, ratam voluntatem eius
conservari leges vetant.

PP. Kal. Decembr. Ipsis AA. Conss. (293-304).

3.- lidem AA. Et CC. LICINIO.- Senium quidem
aetatis vel aegritudinem corporis sinceritatem mentis
tenentibus testamenti factionem certum est non
auferre.

§ 1.- Filiam autem, quae in potestate eius est,
testamentum facere non posse indubitati iuris est.

Dat. IV. Non. April. Sirmii, Caess. Conss. (294-
305).

4.- lidem AA. Et CC. RODONI.- Si frater patruelis
tuus ante quartum decimum aetatis annum suae
decessit, cum facere non potuit testamentum, nihil ex
eius postremo recte postulatur iudicio. Nam si hanc
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Although as your father-in-law and his brother are
partners in all the property belonging to you, still, the
brother of your father-in-law, at the time of his death,
was able to appoint anyone whom he wished his
testamentary heir. Likewise, he was not deprived of
the right to make a will, for the reason that it is alleged
that the estate in which he was jointly interested with
his sister was as yet undivided.

Given on the twelfth of the Kalends of August,
during the Consulate of Arianus and Pappus, 243.

2.- The Emperors Diocletian and Maximian, and
the Caesars, to Viator and Pontia.- 1f he who
appointed you his heir, along with his wife, was of
sound mind at the time when he executed his will, and
was not afterwards oppressed with the consciousness
of some crime, but committed suicide on account of
his being incapable of enduring pain, or while
impelled by an attack of insanity, and his innocence
can be clearly established by you, his last will should
not be rejected under the pretext of his voluntary
death. If, influenced by the fear of future punishment,
he anticipated it by suicide, the laws forbid that his
last will shall be considered valid.

Given on the Kalends of December, during the
Consulate of the above-mentioned Emperors. 293.

3.- The Same Emperors and Caesars to Licinius.- It
is certain that persons of advanced age who are
suffering from bodily disease cannot be deprived of
the right of testation, provided they are of sound
mind.

§ 1.- It is, however, a positive rule of law that a son
who is under paternal control cannot make a will.

Given on the fourth of the Nones of April, under the
Consulate of the Caesars. 294-305.

4.- The Same Emperors and Caesars to Rado.- As
your first cousin died before reaching his fourteenth
year, and hence did not have testamentary capacity,
nothing can legally be demanded by virtue of his last
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PETRONIO, militar.- Aunque tu suegro y su her-
mano hayan sido socios de todos los bienes, sin
embargo, no por eso dejo de poder su mismo
hermano, al fallecer, instituir en su testamento
heredero suyo a quien quisiera. Asi mismo, no deja él
de tener derecho a hacer testamento porque se diga
que tuvo indivisa con su hermana una sucesion.

Publicada a 12 de las Calendas de Agosto, bajo el
consulado de ARRIANO y de PAPPO. [243.]

2.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos y Césares, a VIATOR y a
PONCIA .- Si el que te instituy6 heredero juntamente
con tu mujer estuvo en su sano juicio cuando
disponia su testamento, y después, no apremiado por
la conciencia de algln delito, sino o por no soportar
algun dolor, o presa de alguna rabia de locura se dio
la muerte, y con pruebas claras se puede acreditar por
ti su inocencia, no se debe invalidar su ultima
voluntad so pretexto de haberse dado la muerte. Pero
si por temor de una pena futura se adelant6 al suplicio
con la muerte voluntaria, las leyes vedan que se
conserve valida su voluntad.

Publicada las Calendas de Diciembre, bajo el con-
sulado de los mismos Augustos. [293-304.]

3.- Los mismos Augustos y Césares a LUCINIO.-
Es cierto, que el achaque de la senectud, o la
enfermedad del cuerpo no quita la testamentifaccion
alos que tienen integridad de inteligencia.

§ 1.- Mas es de indubitado derecho, que el hijo que
esta bajo potestad no puede hacer testamento.

Dada en Sirmio a 4 de las Nonas de Abril, bajo el
consulado de los Césares. [294-305.]

4.- Los mismos Augustos y Césares a RODON.- Si
tu primo hermano fallecié antes de los catorce afios
de edad, como no pudo hacer testamento, nada se
reclama validamente en virtud de su tltima voluntad.
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aetatem egressus, licet vigoris necdum emersissent
vestigia, suum ordinavit sollemniter iudicium, hoc
convellere frustra conaris.

S. VI. Id. Novembr. Pantichi, Caess. Conss. (294.-
305).

5.- Imp. CONSTANTIUS 4. Ad REFINUM P, P-
Eunuchis liceat facere testamentum, componere
postremas exemplo omnium voluntates, conscribere
codicillos salva testamentorum observantia.

Dat. V. Kal. Mart. Sirmii, CONSTANTIO A. V. Et
CONSTANTE Caes. Conss. (352).

6.- Idem A. Ad VOLUSIANUM.- Si quis impera-
torem forte heredem instituerit, habeat mutandi
iudicii facultatem, et quemcumque voluerit secun-
dum leges in testamento suo heredem scribendi.

Dat. XII. Kal. Mart. Mediolani, ARBITRIONE et
LOLLIANO Conss. (355).

7.- Imppp. VALENTINIANUS, VALENS ef GRA-
TIANUS A4A4A4. Ad MAXIMUM.- Quum heredes
instituuntur imperator seu augusta, ius commune
cum ceteris habeant: quod et in codicillis vel fidei-
commissariis epistulis iure scriptis observandum
erit. Et sicuti priscis legibus cautum est, imperatori
quoque vel Augustae testamentum facere liceat et
mutare.

Dat. VII. Id. August. Contionaci, GRATIANO A.
II. EtPROBO Conss. (371).
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will. But if, having passed the abovementioned age,
even though the evidences of his virility may not yet
have appeared, he executed a last will in compliance
with the formalities of the law, you will, in vain,
attempt to have it set aside.

Given on the sixth of the Ides of November, during
the Consulate of the Caesars. 294-305.

5.- The Emperor Constantius to Rufinus,
Praetorian Prefect.- Eunuchs, like everyone else,
shall be permitted to execute wills and make final
distribution of their property, and also to draw up
codicils, provided that all the formalities required in
the execution of wills are observed.

Given on the fifth of the Kalends of March, during
the Consulate of Constantius, Consul for the fifth
time, and the Caesar Constans, 352.

6.- The Same Emperor to Volusius, Praetorian
Prefect.- 1f anyone should appoint the Emperor his
heir, he shall, in accordance with the laws relating to
wills, have the power to change his will, and appoint
anyone else whom he may wish.

Given at Milan, on the twelfth of the Kalends of
March, during the Consulate of Arbitio and
Lollianus, 355.

7.- The Emperors Valens, Valentinian, and Gratian
to Maximus.- When the Emperor or the Empress are
appointed heirs, they are subject to the same laws as
other persons. The same rule shall be observed in the
execution of codicils, and the creation of trusts
legally drawn up on the form of letters. And (as was
provided by former laws) both the Emperor and the
Empress have a right to make and change their own
wills.

Given on the seventh of the Ides of August, during
the Consulate of Gratian, Consul for the second time,
and Probus, 371.
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Porque si habiendo salido de esta edad, aunque
todavia no hubiesen apreciado vestigios de virilidad,
dispuso solemnemente su tltima voluntad, en vano
intentas invadirla.

Sancionada en Pantico a 6 de los Idus de No-
viembre, bajo el consulado de los Césares. [294-
305.]

5.- El Emperador CONSTANCIO, Augusto, a
RUFINO, Prefecto del Pretorio.- Séales licito a los
eunucos hacer testamento, ordenar ultimas volun-
tades a la manera que todos, y escribir codicilos,
quedando a salvo las formalidades de los testa-
mentos.

Dada en Sirmio a 5 de las Calendas de Marzo, bajo
el quinto consulado de CONSTANCIO, Augusto, y
el de CONSTANTE, César. [352.]

6.- El mismo Augusto el VOLUSIANO, Prefecto
de la Ciudad.- Si acaso alguno hubiere instituido
heredero al Emperador, tenga facultad para cambiar
de disposicion, y para instituir en su testamento
heredero, con arreglo a las leyes, a quien quisiere.

Dada en Miléan a 12 de las Calendas de Marzo, bajo
el consulado de ARBICION y de LOLTIANO. [355.]

7.- Los Emperadores VALENTINIANO, VA-
LENTE y GRACIANO, Augustos, a MAXIMO.-
Cuando sean instituidos herederos el Emperador o la
Augusta, tengan el derecho comun a los demas; lo
que se habra de observar también en los codicilos o
en las epistolas fideicomisarias escritas con arreglo a
derecho. Y, como en las antiguas leyes se dispuso,
séales licito también al Emperador o a la Augusta
hacer testamento, y cambiarlo.

Dada en Concionace a 7 de los Idus de Agosto, bajo
el segundo consulado de GRACIANO, Augusto, y el
de PROBO. [371.]
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8.- Imp. IUSTINUS 4. DEMOSTHENI P. P- Hac
consultissima lege sancimus, ut carentes oculis seu
morbo vel ita nati per nuncupationem suae condant
moderamina voluntatis, praesentibus septem
testibus, quos aliis quoque testamentis interesse iuris
est, tabulario etiam: ut cunctis ibidem collectis
primum ad se convocatos omnes, ut sine scriptis
testentur, edoceat, deinde exprimat nomina
specialiter heredum et dignitates singulorum et
indicia, ne sola nominum commemoratio quicquam
ambiguitatis pariat, et ex quanta parte vel ex quotis
unciis in successionem admitti debeant et quod
unumquemque legatarium seu fideicommissarium
adsequi velit: omnia denique palam edicat, quae
ultimarum capit dispositionum series lege concessa.

Quibus omnibus ex ordine peroratis uno eodemque
loco et tempore, sed et tabularii manu conscriptis sub
obtentu septem (ut dictum est) testium et eorundem
testium manu subscriptis, dehinc consignatis tam ab
isdem testibus quam a tabulario, plenum obtinebit
robur testantis arbitrium. Quae in eundem modum
erunt observanda, quamvis non heredes instituere,
sed legata solum vel fideicommissa et in summa quae
codicillis habentur congrua duxerit ordinanda.

§ 1.- At cum humana fragilitas mortis praecipue
cogitatione turbata minus memoria possit res plures
consequi, patebit eis licentia voluntatem suam sive in
testamenti vel in codicilli tenore compositam cui
velint scribendam credere, ut in codem postea
collocatis testibus et tabulario, re etiam (ut dictum
est) patefacta, cuius causa convocati sunt, et chartula
prometur, quam susceptam testatori recitabit
tabularius simul et testibus, ut, ubi tenor eorum
cunctis innotuerit, elogium ipse suum profiteatur
agnoscere et ex animi sui quae lecta sunt disposuisse
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8.- The Emperor Justinian to Demosthenes,
Praetorian Prefect.- We order by this well-
considered law that persons who have become blind
either through disease or accident can dispose of their
property by verbal wills, provided seven witnesses as
well as a notary are present, which is required by law
when other wills are executed, all of them having
been collected in the same place expressly for this
purpose, and notified by the testator that a
nuncupative will is to be made. The names of the
heirs should then be specifically mentioned, as well
as the rank of each, and all other information
necessary to prevent the mere mention of their names
from causing any ambiguity to arise. It should also be
stated what the share of each shall be, how many parts
of the estate they will be permitted to have, and how
much the testator wishes each legatee or beneficiary
of a trust to receive; and finally, everything should be
enumerated which is included in the list of final
dispositions authorized by law.

All these matters having been mentioned in their
order at one and the same time and place, and the will
having been drawn up by the hand of the notary in the
presence of seven witnesses, as previously stated,
and having been signed by their hands, and the said
witnesses, as well as the notary, having duly sealed
the instrument, it shall obtain full authority as the will
of the testator. These formalities should be observed
in the same manner, even though no heirs are
appointed, but legacies or trusts are alone
bequeathed, or the document executed resembles a
codicil.

§ 1.- But, as human weakness is, above all,
troubled by the thought of death, and memory may
not be able to recall many things at once, permission
is hereby given to such persons to entrust to
whomever they may select the duty of drawing up
their wills or codicils; so that the witnesses and the
notary having been assembled in the same place, and
they (as previously stated) having been informed for
what purpose they were brought together, the
instrument shall be produced, and shall be read by the
notary to the testator and the witnesses, in order that
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8.- El Emperador JUSTINO, Augusto, a DEMOS-
TENES, Prefecto del Pretorio.- Sancionamos con
esta muy deliberada ley, que los que carecen de ojos,
o por enfermedad, o porque asi nacieron, hagan por
nuncupacion las disposiciones de su voluntad, en
presencia de los siete testigos, que es derecho que
intervengan también en los otros testamentos, y
también del notario, de suerte que reunidos alli todos,
les manifiesten primeramente a todos que han sido
convocados por ellos para testar sin escritura;
expresen después especificadamente los nombres de
los herederos, las dignidades de cada uno, y sus
distintivos, a fin de que la sola mencién de los
nombres no produzca alguna ambigiiedad, y en qué
parte o en cuantos dozavos deban ser admitidos a la
sucesion, y qué quieren que obtenga cada legatario o
fideicomisario; y finalmente, expongan con claridad
todo lo que comprende la serie de ultimas dis-
posiciones permitida por laley.

Expuestas todas estas cosas por su orden en un
mismo lugar y tiempo, pero escritas de mano del
notario a presencia de los siete testigos, (segun se ha
dicho), subscritas de pufio de los mismos testigos, y
luego selladas asi por los mismos testigos como por
el notario, obtendra plena fuerza la voluntad del
testador. Estas disposiciones se habran de observar
del mismo modo aunque no haya determinado
instituir herederos, sino disponer solamente legados
o fideicomisos, y en suma, las cosas que son
pertinentes a los codicilos.

§ 1.- Mas como la humana fragilidad, conturbada
principalmente con el pensamiento de la muerte, no
pueda abarcar en la memoria muchas cosas, tendran
expedita facultad para encomendar a quien quieran
su ultima voluntad para que la escriba, expresada ya
en forma de testamento, ya en la de codicilo, a fin de
que convocados después en un mismo lugar los
testigos y el notario, y expuesto ademas, (seglin se ha
dicho), el objeto por cuya causa han sido con-
vocados, se exhiba también el escrito, que después de
recibido leera el notario al testador y a los testigos
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sententia, et in fine subscriptio sequatur testium nec
non omnium signacula tam testium (prout dictum
est) quam tabularii.

§ 2.- Sed quia tabulariorum copia non in omnibus
locis datur quaerentibus, iubemus, ubi tabularius
reperiri non possit, octavum adhiberi testem, ut, quod
tabulario pro supra dicto modo commisimus, id per
octavum testem effectum capiat: libera potestate
concedenda suas voluntates in praedictum modum
ordinantibus chartulam ita subscriptam, ita denique
consignatam, ut antelatae formae declarant, cui
velint ex testibus custodiendam mandare. Sic fieri
namque confidimus, ut non recipiat se tantum in
caecis testandi licentia, sed ne locum quidem ullum
relinquat insidiis tot oculis spectata, tot insinuata
sensibus, tot insuper in tuto locata manibus.

Dat. Kal. Tun. Constantinop. IUSTINIANO et
VALERIO Conss. (521).

9.- Imp. TUSTINIANUS 4. IULIANO P. P-
Furiosum in suis indutiis ultimum condere elogium
posse, licet ab antiquis dubitabatur, tamen et retro
principibus et nobis placuit: nunc autem hoc
decidendum est, quod simili modo antiquos animos
movit, si coepto testamento furor eum invasit.
Sancimus itaque tale testamentum hominis, qui in
ipso actu testamenti adversa valetudine tentus est,
pro nihilo esse. Sin vero voluerit in dilucidis
intervallis aliquod condere testamentum vel ultimam
voluntatem et hoc sana mente et inceperit facere et
consummaverit nullo tali morbo interveniente, stare
testamentum sive quamcumgque ultimam voluntatem
censemus, si et alia omnia accesserint, quae in
huiusmodi actibus legitima observatio sequitur.
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its contents may be known to all, and that the testator
may acknowledge it as his last will, and declare that it
was his intention to make the dispositions which
have been read; and finally, the signatures as well as
the seals of the witnesses, and the notary, as has been
previously stated, shall be affixed to the instrument.

§ 2.- But as there may not be a notary in all places
where his presence is desired, We order that when
one cannot be found, an eighth witness shall take his
place, and what We have provided shall be done by
the notary in the manner aforesaid shall be performed
by the eighth witness; and free power is hereby
granted to all persons executing wills in the manner
aforesaid to commit the document signed and sealed
in this manner—as the preceding rules prescribe—to
any one of the witnesses for safe-keeping. We have
provided for this to be done, not only that persons
who are blind may have testamentary capacity, but in
order that there may be no ground for fraud, the will
having been seen by so many eyes, understood by so
many minds, and above all placed in safe hands.

Given at Constantinople, on the Kalends of June,
during the Consulate of Justinian and Valerius, 521.

9.- The Emperor Justinian to Julian, Praetorian
Prefect.- 1t has been decided by Us, and by the
Princes who have preceded Us, that an insane person
can execute a will during a lucid interval, although
this was doubted by the ancient authorities. The
following question must be decided now (and this, in
like manner, exercised the wits of the ancients),
namely: what course should be taken if insanity
should again attack a testator after he has begun to
make his will? Therefore, We order that a will of this
kind, where the testator became insane while in the
very act of making it, shall be void. If, however, he
should, during a lucid interval, wish to execute a will,
or make any final disposition of his estate, and, being
all the time of sound mind and without the return of
his affliction he began and finished the will, or other
final disposition of his estate, We decree that it shall
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juntamente, para que, luego que su tenor fuere cono-
cido para todos, €l mismo confiese que reconoce su
ultima voluntad, y que por resolucion de su animo
dispuso lo que se habia leido, y al final siga la firma
de los testigos, y también los sellos de todos, asi de
los testigos, (seglin se ha dicho), como del notario.

§ 2.- Pero como no en todos los lugares se da
abundancia de notarios para los que los buscan,
mandamos, que donde no se pueda hallar notario se
agregue un octavo testigo, a fin de que se lleve a
efecto por el octavo testigo lo que en la forma antes
dicha encomendamos al notario; habiéndose de
conceder libre facultad a los que de la manera antes
expresada dispongan sus ultimas voluntades, para
encomendar al que de los testigos quieran, para que
la custodie, la escritura asi firmada, y asi también
sellada, como determinan las anteriores dispo-
siciones. Porque asi confiamos que se haga, no para
que esta facultad de testar se admita solamente para
los ciegos, sino para que no deje ciertamente lugar
alguno a engafios, vista por tantos ojos, insinuada a
tantos sentidos, y puesta ademas en seguro en tantas
manos.

Dada en Constantinopla las Calendas de Junio,
bajo el consulado de JUSTINIANO y de VALERIO.
[521.]

9.- EI Emperador JUSTINIANO, Augusto, a
JULIAN, Prefecto del Pretorio.- Aunque se dudaba
por los antiguos, sin embargo, asi a los principes
antecesores, como a nosotros, plugo, que en sus
momentos de remision pudiera el furioso otorgar
ultima voluntad. Mas ahora se ha de decidir esto, que
de igual modo movié a duda el &nimo de los antiguos,
si comenzado el testamento le acometi6 el furor. Asi,
pues, mandamos, que tal testamento de un hombre,
que en el mismo acto del testamento fue presa de su
enfermedad, sea nulo. Pero si en intervalos lacidos
hubiere querido otorgar algiin testamento o ultima
voluntad, y con sano juicio lo hubiere comenzado a
hacery lo hubiere concluido, sin que lo interrumpiera
ninguna tal enfermedad, mandamos que subsista el
testamento o cualquiera ultima voluntad, si hubiere
concurrido también todo lo demas a que se presta
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Dat. Kal. Septemb. Constantinop. LAMPADIO et
ORESTE VV. CC. Conss. (530).

10.- Idem A. IULIANO P. P- Discretis surdo et
muto, quia non semper huiusmodi vitia sibi con-
currunt, sancimus, si quis utroque morbo simul
laborat, id est ut neque audire neque loqui possit, et
hoc ex ipsa natura habeat, neque testamentum facere
neque codicillos neque fideicommissum relinquere
neque mortis causa donationem celebrare concedatur
nec libertatem sive vindicta sive alio modo im-
ponere: eidem legi tam masculos quam feminas
oboedire imperantes. Ubi autem et in huiusmodi
vitiis non naturalis sive masculo sive feminae accedit
calamitas, sed morbus postea superveniens et vocem
abstulit et aures conclusit, si ponamus huiusmodi
personam litteras scientem, omnia, quae priori inter-
diximus, haec ei sua manu scribenti permittimus.

§ 1.- Sin autem infortunium discretum est, quod ita
raro contingit, et surdis, licet naturaliter huiusmodi
sensus variatus est, tamen omnia facere et in
testamentis et in codicillis et in mortis causa dona-
tionibus et in libertatibus et in aliis omnibus per-
mittimus. Si enim vox articulata ei a natura concessa
est, nihil prohibet eum omnia quae voluit facere, quia
scimus quosdam iuris peritos et hoc subtilius
cogitasse et nullum esse exposuisse, qui penitus non
exaudit, si quis supra cerebrum illius loquatur,
secundum quod iuventio celso placuit. In eo autem,
cui morbus superveniens auditum tantummodo
abstulit, nec dubitari potest, quin possit omnia sine
aliquo obstaculo facere.

Sin vero aures quidem apertac sint et vocem
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stand, provided all the formalities required by law in
instruments of this kind were observed.

Given at Constantinople, on the Kalends of
September, during the fifth Consulate of Lampadius
and Orestes, 530.

10.- The Same Emperor to John, Praetorian
Prefect.- With reference to persons who are either
deaf or dumb, for the reason that these defects are
generally found together, We order that if anyone is,
at the same time, afflicted with both of them, by
having been born in that condition, so that he is
unable to either hear or speak, he cannot make a will
nor a codicil, nor lease a trust, nor be permitted to
make a donation mortis causa, or grant freedom,
either by the wand of the Practor, or in any other way,
and We direct that males as well as females shall be
subject to this law. Where, however, a misfortune of
this kind, not derived from nature, but from disease
resulting after birth, afflicts either a male or female,
and deprives them of the power of speech, and closes
their ears, if We assume that such a person knows
how to read and write, We permit him to do
everything which We have above forbidden, if he can
inscribe it with his own hand.

§ 1.- But when the misfortune is single, which
rarely happens, We allow one who is deaf, although
naturally this sense is different in degree, to perform
all acts having reference to wills, codicils, donations
mortis causa, grants of freedom and all other matters
of this kind. Where, however, the power of articulate
speech has been granted him by nature, nothing shall
prevent him from doing everything that he wishes;
because We know that certain persons learned in the
law have very properly been of the opinion, and have
stated that no one is absolutely deaf who hears when
spoken to near the head, which is in accordance with
what was held by Jubentius Celsus. So far as he
whom an attack of disease has deprived of hearing is
concerned, it cannot be doubted that he can perform
any legal act without hindrance.

In the case of one whose ears are open, and who can
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legitima observancia en actos de tal naturaleza.

Dada en Constantinopla las Calendas de
Septiembre, bajo el consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [530.]

10.- EIl mismo Augusto a JULIAN, Prefecto del
Pretorio.- Separados el sordo y el mudo, porque no
siempre concurren semejantes defectos, mandamos,
que, si uno padece al mismo tiempo ambas enfer-
medades, esto es, que ni puede oir, ni hablar, y las
tiene por su misma naturaleza, no se le conceda ni
hacer testamento, ni codicilos, ni dejar fideicomiso,
ni verificar donacion por causa de muerte, ni dar la
libertad o por vindicta, o de otro modo; ordenando
que obedezcan esta misma ley asi los varones como
las hembras. Mas cuando o al vardén o a la hembra no
le afecta por naturaleza la calamidad de semejante
defecto, sino que sobreviniéndole después la
enfermedad le quité la voz y le cerro los oidos, si
suponemos que tal persona sabe de letras, le
permitimos, escribiéndolo de su propia mano, todo lo
que le hemos prohibido a la anterior.

§ .- Mas si la desgracia es una por separado, lo que
rara vez acontece asi, les permitimos también a los
sordos, aunque por naturaleza haya sido alterado este
sentido, que, no obstante, lo hagan todo, asi respecto
a testamentos, como a codicilos, como a donaciones
por causa de muerte, como a manumisiones, y a todo
lo demas. Porque si por la naturaleza le fue concedida
lavoz articulada, nada impide que ¢l haga todo lo que
quiera, pues sabemos que algunos jurisconsultos
pensaron también sobre esto con mas sutileza, y que
expusieron que no hay ninguno que no oiga
absolutamente, si alguien le habla cerca del oido,
segun le parecio a Juvencio Celso. Mas respecto al
que sobreviniéndole después la enfermedad le privéd
solamente del oido, ni dudarse puede que pueda
hacerlo todo sin ningtin obstaculo.

Pero si verdaderamente tuviera expedito el oido, y



70 CODICE.- LIBER VI: TIT. XXII

recipientes, lingua autem penitus praepedita, licet a
veteribus auctoribus saepius de hoc variatum est,
attamen si et hunc peritum litterarum esse pro-
ponamus, nihil prohibet et eum scribentem omnia
facere, sive naturaliter sive per interventum morbi
huiusmodi infortunium ei accessit. Nullo discrimine
neque in masculis neque in feminis in omni ista
constitutione servando.

Dat. XV. Kal. Mart. Constantinop. Post con-
sulatum LAMADII et ORESTIS VV. CC. (531).

11.- Idem A. IOANNI P. P- Nemo ex lege, quam
nuper promulgavimus, in rebus, quae parentibus
adquiri non possunt, existimet aliquid esse inno-
vandum, et permissum fuisse filiis familias cuius-
cumque gradus vel sexus testamenta facere, sive sine
patris consensu bona possideant secundum nostrae
legis distinctionem, sive cum eorum voluntate. Nullo
etenim modo hoc eis permittimus, sed antiqua lex per
omnia conservetur, quae filiis familias nisi in casibus
certis testamenta facere nullo concedit modo, et in
his personis, quae huiusmodi facultatem habere iam
concessae sunt.

Dat. IV. Kal August. Constantinop. Post
consulatum LAMPADII et ORESTIS VV. CC. (531).

12.- Idem A. IOANNI P. P- Omnes omnino, quibus
quasi castrensia peculia habere ex legibus
concessum est, habeant licentiam in ea tantummodo
ultimas voluntates condere secundum nostrae consti-
tutionis tenorem, quae talibus testamentis de inof-
ficiosi querella immunitatem praestavit.

Dat. Kal. Septemb. Constantinop. Post consulatum
LAMPADII et ORESTIS VV.CC. (531).
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understand speech, but who has almost no use of his
tongue (although this point was frequently discussed
by the ancient authorities), still, if We suppose such a
person knows how to write, he will not be prevented
from drawing up all kinds of instruments, if he writes
them out with his own hand, whether he has been
afflicted with this misfortune by nature or by an
attack of disease. No distinction with reference to
males or females shall be observed in the
interpretation of this entire constitution.

Given at Constantinople, on the fifteenth of the
Kalends of March, after the fifth Consulate of
Lampadius and Orestes, 531.

11.- The Same to John, Praetorian Prefect.- Let no
one think that any alteration should be made in the
law which We have recently promulgated concerning
property which cannot be acquired by parents, or that
children under paternal control, of any degree or sex
whatsoever, can make wills, whether they are the
possessors of property without the consent of their
fathers, in accordance with the distinction
established in the provisions of Our law, or whether
they have their consent to hold it, for under no
circumstances do We permit them to do so; but the
ancient law which does not concede testamentary
capacity to children under paternal control except in
certain cases, and which also has reference to others
to whom power of this kind has already been granted,
shall be absolutely observed.

Given at Constantinople, during the Kalends of
September, after the fifth Consulate of Lampadius
and Orestes, 531.

12.- The Same to John, Praetorian Prefect.- All
those persons who are permitted by the laws to have
quasi castrense peculia shall have permission only to
dispose of such property by their last wills in
accordance with the terms of Our Constitution,
which affords immunity from a complaint of
inofficiousness to testaments of this description.

Given at Constantinople, on the third of the Nones
of December, after the fifth Consulate of Lampadius
and Orestes, 531.
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percibiera la voz, mas completamente impedida la
lengua, aunque por los autores antiguos se discrepd
muchas veces sobre esto, sin embargo, si
supusiéramos que también éste sabe de letras, nada
impide que también escribiendo ¢l lo haga todo, ora
si la desgracia de esta enfermedad le sobrevino
naturalmente, ora si por accidente; sin que en toda
esta constitucion se conserve ninguna diferencia ni
respecto a los varones ni en cuanto a las hembras.

Dada en Constantinopla a 15 de las Calendas de
Marzo, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

11.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Nadie crea que en virtud de la ley, que
recientemente promulgamos, se ha de innovar cosa
alguna respecto a los bienes que no pueden ser
adquiridos por los ascendientes, o que se les permitid
a los hijos de familia, de cualquier grado o sexo,
hacer testamentos, ora posean los bienes, conforme a
la distincion de nuestra ley, sin el consentimiento de
su padre, ora con la voluntad de los mismos. Porque
de ningiin modo les permitimos esto, antes bien,
consérvese en todo la antigua ley, que de ninguna
manera les concede a los hijos de familia, a no ser en
ciertos casos, hacer testamentos, y respecto a
aquellas personas para las que ya se concedid que
tuvieran esta facultad.

Dada en Constantinopla a 4 de las Calendas de
Agosto, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

12.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Tengan facultad, absolutamente todos
aquellos a quienes por las leyes se les concedid tener
peculios casi castrenses, para otorgar ultimas volun-
tades solamente de éstos, a tenor de la constitucion
nuestra, que concedid a tales testamentos la
inmunidad contra la querella de inoficiosidad.

Dada en Constantinopla las Calendas de Sep-
tiembre, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]
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TIT. XXIII

DE TESTAMENTIS ET QUEMADMODUM
TESTAMENTA ORDINENTUR

1.- Imp. HADRIANUS 4. CATONIO VERO.-
Testes servi an liberi fuerunt, non oportet in hac causa
tractari, cum eo tempore, quo testamentum
signabatur, omnium consensu liberorum loco habiti
sunt nec quisquam eis usque adhuc status
controversiam moverit.

Sine die et consule

2.- Imp. ALEXANDER A. EXPEDITO.- Publicati
semel testamenti fides, quamvis ipsa materia, in qua
primum a testatore scriptum relictum fuit, casu qui
probatur intercidit, nihilo minus valet.

PP. Kal. Tun. FUSCO II. Et DEXTRO Conss.
(225).

3.- Idem A. ANTIGONO.- Ex imperfecto testa-
mento nec imperatorem hereditatem vindicare saepe
constitutum est. Licet enim lex imperii sollemnibus
iuris imperatorem solverit, nihil tamen tam proprium
imperii est, ut legibus vivere.

PP. XI. Kal. Tanuar. LUPO et MAXIMO Conss.
(232).

4.- Imp. GORDIANUS A. RUFINO.- Si in nomine
praenomine seu cognomine testator erravit nec
tamen de quo senserit incertum sit, error huiusmodi
nihil officit veritati.

PP. XII. Kal. lanuar. GORDIANO A. Et AVIOLA
Conss. (239).

5.- Impp. VALERIANUS et GALLIENUS A4.
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TITLE XXIII

CONCERNING WILLS, AND IN WHAT WAY
THEY SHOULD BE DRAWN UP

1.- The Emperor Hadrian to Catonius.- It need not
be discussed in this case whether the witnesses are
slaves or freemen, as at the time when the will was
sealed, the witnesses were present with the consent of
all the children, and no one, up to this time, has raised
any controversy with reference to their condition.

Without date or designation of consul.

2.- The Emperor Alexander to Expeditus.- Where a
will has once been published, it is none the less valid,
even though the instrument itself, in which the
written bequest was made by the testator, is proved to
have been destroyed by accident.

Given on the Kalends of June, during the Consulate
of Fuscus and Dexter, 225.

3.- The Same Emperor to Antigonus.- It has
frequently been decided that even the Emperor
cannot claim an estate under an imperfect will, for
although the jurisprudence of the Empire exempts
the sovereign from complying with the ordinary legal
formalities, still, no duty is so incumbent upon him as
to live in obedience to the laws.

Given on the eleventh of the Kalends of January,
during the Consulate of Lupus and Maximus, 232.

4.- The Emperor Gordian to Rufinus.- If the
testator made a mistake in the name, title, surname, or
family designation, but no uncertainty exists as to
what he intended, an error of this kind will not in any
way affect the truth.

Given on the twelfth of the Kalends of January,
during the Consulate of Gordianus and Aviola. 239.

5.- The Emperors Valerian and Gallienus to
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TITULO XXIII

DE LOS TESTAMENTOS Y DE COMO SE
OTORGAN LOS TESTAMENTOS

1.- El Emperador ADRIANO, Augusto, a CA-
TONIO VERO.- No debe discutirse en este caso si
los testigos fueron esclavos o libres, toda vez que al
tiempo en que se sellaba el testamento fueron tenidos
en clase de libres por consentimiento de todos, y
hasta ahora nadie les promovid controversia sobre su
estado.

Sin designacion de diani de consul.

2.- El Emperador ALEJANDRO, Augusto, a
EXPEDITO.- La fe del testamento una vez publi-
cado, aunque por accidente, que se pruebe, se haya
destruido la misma materia en que primeramente fue
dejado escrito por el testador, subsiste, sin embargo.

Publicada las Calendas de Junio, bajo el segundo
consuladode FUSCOyelde DEXTRO. [225.]

3.- El mismo Augusto a ANTIGONO.- Muchas
veces se estableciod, que en virtud de un testamento
imperfecto ni el Emperador reivindica una herencia.
Porque aunque la ley del imperio haya eximido al
Emperador de las solemnidades del derecho, nada,
sin embargo, es tan propio del imperio como vivir
conarregloalasleyes.

Publicada a 11 de las Calendas de Enero, bajo el
consulado de LUPOyde MAXIMO. [232.]

4.- El Emperador GORDIANO, Augusto, a
RUFINO.- Si el testador hubiere errado en el
apellido, en el nombre, o en el sobrenombre, o en el
apodo, pero, sin embargo, no fuese incierto a quien se
haya referido, este error en nada perjudica a la
verdad.

Publicada a 12 de las Calendas de Enero, bajo el
consulado de GORDIANO, Augusto, y de AVIOLA.
[239.]

S.- Los Emperadores VALERIANO y GALIENO,
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LUCILLO.- Neque professio neque adseveratio nun-
cupantium filios, qui non sunt, veritati praeiudicant:
et quae ut filiis testamento relinquuntur, iuxta ea quae
a principibus statuta sunt non deberi certi iuris est.

Accepta VI. NON. ITul. VALERIANO et GA-
LLIENOAA. I EtII. Conss. (255).

6.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. TERENTIAE.- Verba testamenti, quibus mater
vestra decedens nihil se cuiquam donasse
significavit, si res se aliter habet, fidem veri non
perfringunt.

PP. III. Non. Novemb. DIOCLETIANO A. II. Et
ARISTOBULO Conss. (285).

7.- lidem AA. RUFINAE.- Errore scribentis
testamentum iuris sollemnitas mutilari nequaquam
potest, quando minus scriptum, plus nuncupatum
videtur. Et ideo recte testamento facto, quamquam
desit "heres esto", consequens est existente herede
legata sive fideicommissa iuxta voluntatem testatoris
oportere dari.

PP. XVII. Kal. Februar. Ipsis AA. IV. EtIII. Conss.
(290).

8.- lidem AA. MARCELLINO.- Casus maioris ac
novi contingentis ratione adversus timorem
contagionis, quae testes deterret, aliquid de iure
laxatum est: non tamen prorsus reliqua etiam
testamentorum sollemnitas perempta est. Testes
enim huiusmodi morbo oppresso eo tempore iungi
atque sociari remissum est, non etiam conveniendi
numeri eorum observatio sublata.
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Lucillus.- Neither the statement nor the assurance
made by testators, when appointing heirs, that certain
persons are their children, when they are not, will
prejudice the truth, and it is a positive rule of law that
property bequeathed to persons as children who are
not such, is not due, according to what has been
decided by the Emperors.

Given on the sixth of the Nones of July, during the
Consulate of Valerian, Consul for the third time, and
Gallienus, Consul for the second time, 255.

6.- The Emperors Diocletian and Maximian to
Terentia.- The terms of a will by which your mother,
at the time of her death, stated that she had donated
nothing to anyone, will not affect the truth, if the case
should be found to be otherwise.

Given on the third of the Nones of November,
during the Consulate of Diocletian and Aristobolus,
285.

7.- The Same Emperors to Rufina.- The formal
effect of the law can never be annulled by an error
occurring in a written will, for it is regarded rather as
nuncupative than written. Hence, where a will is
properly drawn up, although the words "Let him be
my heir," are lacking, the result is that the legal heir
will be obliged to pay the legacies, or execute the
trusts, in accordance with the intention of the testator.

Given on the seventeenth of the Kalends of
February, during the Consulate of Diocletian, Consul
for the fourth time, and Maximian, Consul for the
third time, 290.

8.- The Same Emperors to Marcellinus.- The
strictness of the law is somewhat relaxed in a case
where one of the witnesses, on account of a serious
and unusual occurrence, is attacked by a contagious
disease, which deters others from acting, still, the
remaining formalities attending the execution of the
will should not be absolutely abandoned. Witnesses
who are attacked by a disease of this kind are excused
from assembling and associating with one another,
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Augustos, a LUCILO.- Ni la confesion, ni la
aseveracion de los que llaman hijos a los que no lo
son, perjudica a la verdad, y es de derecho cierto, que
lo que como a hijos se les deja en testamento no se les
debe, conforme a lo que se establecié por los
principes.

Aceptada a 6 de las Nonas de Julio, bajo el tercer
consulado de VALERIANO vy el segundo de GA-
LIENO, Augustos. [255.]

6.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos, a TERENCIA.- Las palabras del
testamento, con que al morir significé vuestra madre
que ella no habia donado cosa alguna a nadie, si la
realidad fuera de otro modo, no quebrantan el crédito
delaverdad.

Publicada a 3 de las Nonas de Noviembre, bajo el
segundo consulado de DIOCLECIANO, Augusto, y
elde AVIOLA. [285.]

7.- Los mismos Augustos a RUFINA.- La solem-
nidad del derecho no puede ser en manera ninguna
menoscabada por el error del que escribe el
testamento, cuando parece que se escribié menos y
que se dijo mas. Y, por lo tanto, hecho con las debidas
formalidades un testamento, aunque falte: «sea
herederoy», es consiguiente, que, existiendo here-
dero, se deban dar los legados o los fideicomisos
conforme a la voluntad del testador.

Publicada a 17 de las Calendas de Febrero, bajo el
cuarto y el tercer consulado de los mismos Augustos.
[290.]

8.- Los mismos Augustos a MARCELINO.- Por
razén de caso de fuerza mayor y de nueva con-
tingencia por temor de contagio, que aterra a los
testigos, se suavizo algo en el derecho. Pero no se
suprimieron por completo también las demas
solemnidades de los testamentos. Porque atacado de
tal enfermedad el testador se dispensd que los
testigos se juntaran y reunieran en aquel momento,
sin que también se suprimiera la formalidad de reunir



CODICE.- LIBER VI: TIT. XXIII

Dat. XVI. Kal. Tul. Ipsis IV. Et III. AA. Conss.
(290).

9.- lidem AA. PATROCLIAE.- Si non speciali
privilegio patriae tuae iuris observatio relaxata est et
testes non in conspectu testatoris testimoniorum
officio functi sunt, nullo iure testamentum valet.

PP. X. Kal. Tul. Ipsis IV. EtIII. AA. Conss. (290).

10.- lidem AA. Et CC. MENOPHILIANO.- Si
testamentum iure factum sit et heres sit capax,
auctoritate rescripti nostri rescindi non oportet.

Dat. XV. Kal. August. AA. Conss. (293-304).

11.- lidem AA. Et CC. ZENONI.- Non idcirco
minus iure factum testamentum suas obtinet vires,
quod post mortem testatoris subtractum probatur.

S. Prid. Id. Novemb. AA. Conss. (293-304).

12.- lidem AA. Et CC. MATRONAE.- Si unus de
septem testibus defuerit vel coram testatore omnes
eodem loco testes suo vel alieno anulo non
signaverint, iure deficiat testamentum. De his autem,
quae interleta sive supra scripta dicis, non ad iuris
sollemnitatem, sed ad fidei pertinet quaestionem, ut
appareat, utrum testatoris voluntate emendationem
meruerunt, vel ab altero inconsulte deleta sunt, an ab
aliquo falso haec fuerint commissa.
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for the time; but the rule for calling together the legal
number of witnesses to a will must be observed.

Given on the sixteenth of the Kalends of July,
during the Consulate of Diocletian, Consul for the
fourth time, and Maximian, Consul for the third time,
290.

9.- The Same to Patroclia.- If the formalities of the
law of your country were not relaxed by a special
privilege in favor of the testator, and the witnesses
did not perform their duties as such in his presence,
the will is void.

Given on the tenth of the Kalends of July, during
the Consulate of the above-mentioned Emperors,
290.

10.- The Same Emperors and Caesars to
Menophelimus.- If a will has been legally executed,
and the heir is capable of receiving the estate, the will
cannot be rescinded by the authority of Our Rescript.

Given on the fifteenth of the Kalends of August,
during the Consulate of the above-mentioned
Emperors. 293-304.

11.- The Same Emperors and Caesars to Zeno. A
will which has been executed in accordance with law
is none the less valid, if it is proved to have been
abstracted after the death of the testator.

Given on the day before the Ides of November,
during the Consulate of the above-mentioned
Emperors. 203-304.

12.- The Same Emperors and Caesars to Matrona.-
If one of the witnesses necessary is lacking, or if all
the witnesses have not attached their seals to the will
in the same place and in the presence of the testator,
using for that purpose their own rings, or those of
others, the will is void in law. With reference to the
erasures and additions to which you refer, they do not
affect the requirements of the law, but they raise the
question of good faith; so that it must be established

CODIGO.- LIBRO VI: TITULO XXIII 73

el nimero de aquellos.

Dada a 16 de las Calendas de Julio, bajo el cuarto y
el tercer consulado de los mismos Augustos. [290.]

9.- Los mismos Augustos a PATROCLIA.- Si por
privilegio especial de tu patria no se dispenso la
observancia de las formalidades del derecho, y los
testigos no desempefiaron su oficio de testimonios en
presencia del testador, el testamento no es valido por
derecho alguno.

Publicada a 10 de las Calendas de Julio, bajo el
cuarto y el tercer consulado de los mismos Augustos,
[290.]

10.- Los mismos Augustos y Césares a MENO-
FILIANO.- Si el testamento hubiera sido hecho con
arreglo a derecho, y el heredero fuese capaz, no debe
ser rescindido por la autoridad de un rescripto
nuestro.

Dada A 15 de las Calendas de Agosto, bajo el
consulado de los Augustos. [293-304.]

11.- Los mismos Augustos y Césares a ZENON.-
No porque se prueba que fue substraido después de la
muerte del testador, tiene menos fuerza el testamento
hecho con arreglo alaley.

Sancionada a 1 de los Idus de Noviembre, bajo el
consulado de los Augustos. [203-304.]

12.- Los mismos Augustos y Césares a MA-
TRONA.- Si hubiere faltado uno de los siete testigos,
o todos los testigos no lo hubieren sellado en
presencia del testador, en el mismo lugar, con su
anillo o con el de otro, se invalida en derecho el
testamento. Mas lo relativo a lo que dices que fue
borrado o sobrescrito no pertenece a la solemnidad
del derecho, sino a una cuestion de fe, para que
aparezca si recibid la enmienda con voluntad del
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S. Prid. Non. Tul. Philippopoli, AA. Conss. (293-
304).

13.- lidem AA. Et CC. EURIPHIDAE.- Testandi
causa de pecunia sua legibus certis facultas, non
iurisdictionis mutare formam vel iuri publico dero-
gare cuiquam permissum est.

S. VI.Kal. Decemb. Caess. Conss. (293-305).

14.- lidem AA. Et CC. ACHILLEO.- Non codi-
cillum, sed testamentum aviam vestram facere
voluisse institutio et exheredatio facta probant evi-
denter.

Subscr. Id. Decemb. Caess. Conss. (294-305).

15.- Imp. CONSTANTIUS A. Ad populum.-
Quoniam indignum est ob inanem observationem
irritas fieri tabulas et iudicia mortuorum, placuit
ademptis his, quorum imaginarius usus est,
institutioni heredis verborum non esse necessariam
observantiam, utrum imperativis et directis verbis
fiat an inflexa. Nec enim interest, si dicatur "heredem
facio" vel "instituo" vel "volo" vel "mando" vel
"cupio" vel "esto" vel "erit", sed quibuslibet confecta
sententiis, quolibet loquendi genere formata
institutio valeat, si modo per eam liquebit voluntatis
intentio, nec necessaria sint momenta verborum,
quae forte seminecis et balbutiens lingua profudit. Et
in postremis ergo iudiciis ordinandis amota erit
sollemnium sermonum necessitas, ut, qui facultates
proprias cupiunt ordinare, in quacumque instrumenti
materia conscribere et quibuscumque verbis uti
liberam habeant facultatem.
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whether the said corrections and erasures were made
at the suggestion of the testator, or were caused
undesignedly by another, or are to be attributed to the
fraudulent act of someone else.

Given at Philippopolis, on the day before the
Nones of July, during the Consulate of the above-
mentioned Emperors. 293-304.

13.- The same Emperors and Caesars to
Euryphida.- Although the power to make a will for
the purpose of disposing of anyone's property is
granted by certain laws, no one is permitted to change
the form of jurisdiction, or to derogate from the
public law.

Given on the sixth of the Kalends of December,
during the Consulate of the Caesars. 294-305.

14.- The Same Emperors and Caesars to
Achilleus.- The appointment and disinheritance of
heirs made by your grandmother evidently proves
that she intended to execute a will, and not a codicil.

Given on the Ides of December, during the
Consulate of the Caesars. 294-305.

15.- The Emperor Constantine to the People.- For
the reason that it is unworthy that the last wills and
dispositions of estates by persons who are deceased
should become void on account of the failure to
observe a vain technicality, it has been decided that
those formalities shall be abolished whose use is only
imaginary, and that, in the appointment of an heir, a
particular form of words is not required, whether this
be done by imperative and direct expressions, or by
terms which are indefinite. For it makes no difference
whether the terms "I make you my heir," or "l appoint
you my heir," or "I wish," or "I desire you to be my
heir," or "Be my heir," or "So-and-So shall be my
heir," are employed; but no matter in what words the
appointment is made, or in what form of speech it is
stated, it shall be valid, provided the intention of the
testator is clearly shown by the language used. Nor
are the words which a dying and stammering tongue
pours forth necessarily of importance. Therefore, in
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testador, o si impensadamente fue borrado por otro, o
sicon falsedad fue hecho aquello por un tercero.

Sancionada en Filipdpoli a 1 de las Nonas de Julio,
bajo el consulado de los Augustos. [293-304.]

13.- Los mismos Augustos y Césares a EURI-
PIDA.- Para testar respecto al propio dinero se
concedi6 facultad con arreglo a ciertas leyes, pero no
se le permitid6 a nadie cambiar la forma de la
jurisdiccion o derogar el derecho publico.

Sancionada a 6 de las Calendas de Diciembre, bajo
el consulado de los Césares. [294-305.]

14.- Los mismos Augustos y Césares a AQUILEO.-
La institucion y la desheredacion hecha prueban
evidentemente que vuestra abuela quiso hacer no un
codicilo, sino un testamento.

Subscrita los Idus de Diciembre, bajo el consulado
de los Césares. [294-305.]

15.- El Emperador CONSTANCIO, Augusto, al
pueblo.- Porque es indigno que por causa de una vana
observancia se invaliden los testamentos y las
ultimas voluntades de los difuntos, plugo, que,
quedando suprimidas aquellas formalidades, cuyo
uso es imaginario, no sea necesario para la insti-
tucion de heredero el empleo de ciertas palabras, ora
se haga con palabras imperativas y directas, ora con
indirectas. Porque no importa que se diga:«hago
herederoy, o «instituyoy», o «quiero», o «mando», o
«deseo», 0 «sea», 0 «seray, sino que valga la
institucion hecha con cualesquiera frases, o
expresada con cualquier manera de hablar, con tal
que por ella fuere evidente la intencién de la
voluntad, y no sean necesarios momentos para las
palabras, que pronuncié una lengua acaso medio
muerta y balbuciente. Asi, pues, también en la
disposicion de las ultimas voluntades estara
suprimida la necesidad del empleo de palabras
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S. Dat. Kal. Februar. Laodiceae, CONSTANTIO
A.II. Et CONSTANTEA. Conss. (339).

16.- Imppp. GRATIANUS, VALENTINIANUS et
THEODOSIUS 444. EUTROPIO P P- Non
dubium nec incertum est, sicut imperatoribus, ita
qualibet dignitate vel potestate decoratis viris tam
hereditatem quam legatum seu fideicommissum
relinqui posse.

§ 1.- Illud adiciendum est, ut, qui ex testamento vel
ab intestato heres extiterit, etsi voluntas defuncti
circa legata seu fideicommissa seu libertates legibus
non sit subnixa, tamen, si sua sponte agnoverit,
implendi eam necessitatem habeat.

S. Dat. XV. Kal. Iul. Thessalon. GRATIANO V. Et
THEODOSIO AA. Conss. (380).

17.- Impp. ARCADIUS et HONORIUS AA.
AETERNALI, Proconsuli Asiae.- Testamentum non
ideo infirmari debebit, quod diversis hoc deficiens
nominibus appellavit, cum superflua non noceant.
Namque necessaria praetermissa imminuunt con-
tractus et testatoris officiunt voluntati, non abundans
cautela.

Dat. XII. Kal. April. ARCADIO IV. Et HONORIO
IITAA. Conss. (396).

18.- lidem AA. AFRICANO P. U.- Testamenta
omnia ceteraque, quae apud officium censuale
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the execution of last wills, the requirement of formal
expressions is hereby abolished, and those who
desire to dispose of their own property can write their
wills upon any kind of material whatsoever, and are
freely permitted to use any words which they may
desire.

Given on the Kalends of February, during the
Consulate of the Emperors Constantius and
Constans, 339.

16.- The Emperors Gratian, Valentinian, and
Theodosius to Eutropius, Praetorian Prefect.- It is
neither doubtful nor uncertain that an estate, as well
as a legacy or a trust, can be left to persons invested
with any office or authority, just as they can be left to
Emperors.

§ 1.- It must also be added that where one who
becomes either the testamentary or legal heir of
another, although the will of the deceased may not
have been executed in conformity with the laws
relating to legacies, trusts, or grants of freedom, still,
if he acknowledged it voluntarily as his own, the heir
will be obliged to carry it out.

Given at Thessalonica, on the Kalends of July,
during the Consulate of Gratian, Consul for the fifth
time, and Theodosius, 380.

17. The Emperors Arcadius and Honorius to
Aeternalis, Proconsul of Asia.- A will should not be
considered void for the reason that the testator
mentioned persons therein by different names, as
what is superfluous does not cause any injury, for
where what is necessary is omitted, it affects the
validity of contracts and thwarts the intention of the
testator, but abundant caution does not do so.

Given on the twelfth of the Kalends of April,
during the Consulate of Arcadius, Consul for the
fourth time, and Honorius, Consul for the third time,
396.
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solemnes, de suerte que tengan libre facultad, los que
desean disponer de sus propios bienes, para
escribirla en cualquier materia destinada a instru-
mento, y para usar de cualesquiera palabras.

Sancionada y dada en Laodicea las Calendas de
Febrero, bajo el segundo consulado de CONS-
TANCIOy el de CONSTANTE, Augustos. [339.]

16.- Los Emperadores GRACIANO, VALEN-
TINIANO y TEODOSIO, Augustos, a EUTROPIO,
Prefecto del Pretorio.- No es dudoso ni incierto, que,
asi como a los Emperadores, se les puede dejar tanto
una herencia, como un legado o un fideicomiso, a las
personas revestidas de cualquier dignidad o auto-
ridad.

§ 1.- También se ha de afiadir esto, que, aunque la
voluntad del difunto respecto a legados o fidei-
comisos 0 manumisiones no esté apoyada en las
leyes, tenga, sin embargo, necesidad de cumplirla el
que quedare heredero en virtud de testamento o
abintestato, si por su propia voluntad la hubiere
aceptado.

Sancionada y dada en Tesalonicaa 15 de las Calen-
das de Julio, bajo el quinto consulado de GRA-
CIANOyelde TEODOSIO, Augustos. [380.]

17.- Los Emperadores ARCADIO y HONORIO,
Augustos, a ETERNAL, Proconsul de Asia.- No
debera invalidarse un testamento por la sola razon de
que al fallecer el testador lo llamé con diversos
nombres, pues las cosas superfluas no perjudican.
Porque los requisitos necesarios que se omiten, no la
excesiva cautela, menoscaban los contratos y per-
judican ala voluntad del testador.

Dada a 12 de las Calendas de Abril, bajo el cuarto
consulado de ARCADIO y el tercero de HONORIO,
Augustos. [396.].
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18.- lidem AA. AFRICANO P. U.- Testamenta
omnia ceteraque, quae apud officium censuale
publicari solent, in eodem reserventur nec usquam
pemittatur fieri ulla translatio. Mos namque reti-
nendus est fidelissimae vetustatis, quem si quis in
hac urbe voluerit immutare, irritam mortuorum
videri faciet voluntatem.

Dat. XII. Kal Octob. Constantinop. CAESARIO et
ATTICO Conss. (397).

19.- Impp. HONORIUS et THEODOSIUS AA.
IOANNI P P- Omnium testamentorum sollem-
nitatem superare videatur, quod insertum mera fide
precibus inter tot nobiles probatasque personas etiam
conscientiam principis tenet. Sicut igitur securus erit,
qui actis cuiuscumque iudicis aut municipum aut
auribus privatorum mentis suae postremum
publicavit iudicium, ita nec de eius umquam
successione tractabitur, qui nobis mediis et toto iure,
quod nostris est scriniis constitutum, teste succedit.
Nec sane illud heredibus nocere permittimus, si
rescripta nostra nihil de eadem voluntate responderit.
Voluntates etenim hominum audire volumus, non
iubere, ne post sententiam nostram inhibitum
videatur commutationis arbitrium, cum hoc ipsum,
quod per supplicationem nostris auribus intimatur,
ita demum firmum sit, si ultimum comprobatur nec
contra iudicium suum defunctus postea venisse
detegitur.

Ne quid sane praetermisisse credamur huiusmodi
institutionis successoribus designatis, omnia quae
scriptis heredibus competunt iubemus eos habere nec
super bonorum possessionis petitione ullam
controversiam nasci, cum pro herede agere cuncta
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18.- The Same Emperors to Africanus, Prefect of
the City.- All wills and other documents, which are
usually published in the presence of the
Superintendent of the Census, shall always be kept in
the same place, nor shall any transfer of them ever be
permitted to be made; for the custom of antiquity
should be carefully observed, and if anyone in this
City should attempt to change it, he will be
considered to have the intention of invalidating the
will of the deceased.

Given at Constantinople, on the twelfth of the
Kalends of October, during the Consulate of
Caesarius and Atticus, 397.

19.- The Emperors Honorius and Theodosius to
John, Praetorian Prefect.- He who has notified the
Emperor of the execution of his will is considered to
be released from complying with all the formalities
required in wills, for the reason that the testimony of
the Emperor, as well as that of the noble and
distinguished members of his household, dispenses
with their observance. Therefore, he will rest secure
who publishes his last will by placing it on record
before any judge, or municipal magistrate, or by
entrusting it to the ears of private persons; as no
dispute can arise with reference to a succession,
where an heir is appointed in Our presence, and in
entire accordance with the law established by Our
Council. Nor, indeed, do We permit the rights of heirs
to be prejudiced where no rescript has been issued by
Us with reference to said will, for We wish to hear the
last wills of testators and not to order them, lest, after
Our opinion has been rendered, any charges in them
may appear to have been prohibited; since that which
has been communicated to Our ears by means of a
petition must be confirmed, if it is proved to be a last
will, and the deceased is subsequently shown to have
done nothing contrary to its provisions.

And in order that We may not be thought to have
omitted anything, We order that the heirs appointed
in this way shall have all those rights which written
heirs are entitled to enjoy, and that no controversy
shall be permitted to arise with reference to a claim
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18.- Los mismos Augustos a AFRICANO, Prefecto
de la Ciudad.- Todos los testamentos, y lo demas que
suele publicarse en las oficinas del censo,
consérvense en este mismo local, y no se permita
nunca que se haga traslacion alguna. Porque se ha de
conservar la costumbre de la fidelisima antigiiedad, y
si alguno hubiere querido alterada en esta ciudad,
hara que parezca irrita la voluntad de los fallecidos.

Dada en Constantinopla a 12 de las Calendas de
Octubre, bajo el consulado de CESARIO y de
ATTICO.[397.]

19.- Los Emperadores HONORIO y TEODOSIO,
Augustos, a JUAN, Prefecto del Pretorio.-
Considérese que supera en solemnidad a todos los
testamentos el que, habiendo sido inserto con entera
fidelidad en las suplicas, obtiene ademas, entre tantas
nobles y respetables personas, el conocimiento del
principe. Pues asi como estara seguro el que en las
actuaciones de cualquier juez o de magistrados
municipales, o al oido de particulares, publico la
ultima disposicion de su voluntad, asi tampoco se
discutird nunca respecto a la sucesion del que sucede
mediando nosotros, y siendo testigo toda la autoridad
que ha sido atribuida a nuestras oficinas. Y cierta-
mente no permitimos que esto les perjudique a los
herederos, si nada hubieren respondido rescriptos
nuestros respecto a la misma voluntad. Porque
queremos oir la voluntad de los hombres, no
disponerla, a fin de que después de nuestra contes-
tacion no parezca invalidado el arbitrio para un
cambio, siendo asi que este mismo testamento, que
mediante suplica se hace llegar a nuestros oidos,
solamente sera firme, si se comprueba que es el
ultimo, y no se descubre que después el difunto fue
contra lamanifestacion de su voluntad.

Y para que no se crea que hemos omitido cosa
alguna respecto a los sucesores designados en
semejante institucion, mandamos que ellos tengan
todo lo que compete a los herederos instituidos, y que
no nazca controversia alguna sobre la peticion de la
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sufficiat et ius omne ipsa complere aditio videatur.
Omnibus etenim praestandum esse censemus, ut
libero arbitrio, cui testandi facultas suppetit, suc-
cessorem suum oblatis possit precibus declarare et
stabile sciat esse quod fecerit, nec institutus heres
pertimescat, cum oblatas preces secundum volun-
tatem defuncti idoneis possit testibus approbare, si ei
alianocere non possunt.

Dat. XII. Kal. Mart. Ravennae, post consulatum
HONORIIIX. Et THEODOSII V. AA. Conss. (413).

20.- Eorundem AA. Edictum ad populum urbis
Constantinopolitanae et omnes provinciales.-
Nolumus convelli deficientium scriptas iure ac
sollemniter voluntates, dum quoddam morientis
supremum et non adscriptum processisse
confirmatur arbitrium, tamquam patrimonium suum
ad nos deficiens maluerit pertinere. Omnibus enim
privatis et militantibus interdicimus, ut huiusmodi
perhibeant testimonia, et falsi criminis reos teneri
praecipimus, si, cum scriptae iure ac sollemniter
deficientium extiterint voluntates, non scriptum
aliquid sub nostrorum nominum mentione falso
adstruere moliantur. Nemo itaque relictus heres vel
legibus ad successionem vocatus nostrum vel
potentium nomen horrescat: nemo ferre testimonia in
hunc modum vel suscipere gestis huiusmodi voces
audeat nostro vel etiam privatorum potentium
nomine.

Dat. VII. Id. Mart. Constantinop. THEODOSIO A.
VII. et PALLADIO Conss. (416.)
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for the possession of an estate, since it is sufficient for
all things to be done by anyone as an heir, and the
acceptance of the estate is considered to comply with
all the provisions of the law. We decree, then, that all
those who have testamentary capacity shall be
permitted freely to appoint their heirs by the
presentation of a petition to the Emperor, and when
this is the case, they are hereby informed that what
they have done is valid. Nor shall an appointed heir
be under any apprehension, if he can prove by
competent witnesses that he has presented a petition
in compliance with the will of the deceased, provided
other matters cannot prejudice him.

Given at Ravenna, on the twelfth of the Kalends of
March, after the Consulate of Honorius, Consul for
the eighth time, and Theodosius, 413.

20.- Edict of the Same Emperors Addressed to the
People of the City of Constantinople, and all the
Inhabitants of the Provinces.- We are unwilling that
wills which have been drawn up in accordance with
the legal formalities should be declared void on the
ground that the testator subsequently made another
which was not in writing, even if at the time of his
death he desired that We should have his estate. We
forbid all persons, including soldiers, to give
testimony of this kind, and We order that they shall be
guilty of perjury where, when the wills of deceased
persons have been drawn up properly with all the
solemnities required by law, they falsely attempt to
add anything not in writing, by mentioning Our
name. Therefore, let no one who has been appointed
an heir, or who has been called to the succession by
law, be alarmed at the mention of Our name or of that
of any powerful person; and let no one dare to furnish
evidence for this purpose, or hear any statements
with reference to matters of this kind, in Our name, or
in that of any private person in authority.

Given at Constantinople, on the seventh of the Ides
of March, during the Consulate of Theodosius,
Consul for the seventh time, and Palladius, 416.
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posesion de los bienes, bastando hacerla todo como
heredero, y considerandose que la misma adicion
llena todas las formalidades del derecho. Porque
entendemos que a todos se les ha de conceder, que
aquel a quien compete la facultad de testar pueda por
su libre arbitrio declarar su sucesor elevandonos sus
suplicas, y sepa que es estable lo que hubiere hecho,
sin que el heredero instituido tema nada, cuando con
testigos idoneos pueda probar que las stplicas se
elevaron conforme a la voluntad del difunto, sia élno
pueden perjudicarle otras cosas.

Dada en Ravena a 12 de las Calendas de Marzo,
después del noveno consulado de HONORIO y del
quinto de TEODOSIO, Augustos. [413.]

20.- Edicto de los mismos Augustos al pueblo de la
ciudad de Constantinopla y a todos los de las
provincias.- No queremos que se invaliden las
voluntades de los que fallecen, escritas con arreglo a
derecho y solemnemente, porque se pruebe que les
sigui6 cierta Gltima y no escrita disposicion del
moribundo, como si hubiere preferido el que fallece
que nos pertenezca su patrimonio. Prohibimos, pues,
a todos los particulares y a los militares, que presten
semejantes testimonios, y mandamos que sean
tenidos como reos de delito de falsedad, si, cuando
existieren escritas conforme a derecho vy
solemnemente las voluntades de los que fallecen,
intentasen apoyar con falsedad en la mencion de
nuestro nombre algun testamento no escrito. Asi,
pues, ninguno que haya sido dejado heredero, o
Ilamado por las leyes a una sucesion, tema a nuestro
nombre o al de los poderosos; nadie se atreva a
prestar testimonios de este modo, o a aceptar en
actuaciones manifestaciones de tal naturaleza con
nuestro nombre o atn con el de particulares pode-
10S0S.

Dada en Constantinopla a 7 de los Idus de Marzo,
bajo el séptimo consulado de TEODOSIO, Augusto,
yelde PALADIO, [416.]
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21.- Impp. THEODOSIUS et VALENTINIANUS
AA. FLORENTIO P P- Hac consultissima lege
sancimus licere per scripturam conficientibus testa-
mentum, si nullum scire volunt quae in eo scripta
sunt, signatam vel ligatam vel tantum clausulam
involutamque proferre scripturam vel ipsius testa-
toris vel cuiuslibet alterius manu conscriptam,
eamque rogatis testibus septem numero civibus
romanis puberibus omnibus simul offerre signandam
et subscribendam, dum tamen testibus praesentibus
testator suum esse testamentum dixerit quod offertur
eique ipse coram testibus sua manu in reliqua parte
testamenti subscripserit: quo facto et testibus uno
eodemque die ac tempore subscribentibus et consig-
nantibus valere testamentum nec ideo infirmari,
quod testes nesciant quae in eo scripta sunt testa-
mento.

§ 1.- Quod si litteras testator ignoret vel
subscribere nequeat, octavo subscriptore pro €o
adhibito eadem servari decernimus.

§ 2.- In omnibus autem testamentis, quae
praesentibus vel absentibus testibus dictantur,
superfluum est uno eodemque tempore exigere testa-
torem et testes adhibere et dictare suum arbitrium et
finire testamentum. Sed licet alio tempore dictatum
scriptumve proferatur testamentum, sufficiet uno
eodemque die nullo actu interveniente testes omnes,
videlicet simul nec diversis temporibus, subscribere
signareque testamentum. Finem autem testamenti
subscriptiones et signacula testium esse decernimus.
Non subscriptum namque a testibus ac signatum
testamentum pro imperfecto haberi convenit.

§ 3.- Ex imperfecto autem testamento voluntatem
tenere defuncti, nisi inter solos liberos a parentibus
utriusque sexus habeatur, non volumus. Si vero in
huiusmodi voluntate liberis alia sit extranea mixta
persona, certum est eam voluntatem, quantum ad
illam dumtaxat permixtam personam pro nullo
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21.- The Emperors Theodosius and Valentinian to
Florentius, Praetorian Prefect.- We order by this
carefully considered law that those who make a
written will and do not wish anyone to know what is
contained therein, shall seal it, tie it, roll it up, or
conceal the writing in any other manner, whether it
has been written by the hand of the testator himself,
or by that of someone else; and, then, having called
together seven Roman citizens, who have arrived at
puberty, shall oifer the said will to them all at the
same time to be signed and sealed, provided,
however, that the testator shall say to the said
witnesses that the instrument which he offers is his
will, and shall sign it with his own hand in their
presence. This having been done and the witnesses
having signed and sealed the will on one and the same
day, and at the same time, it shall be valid, and shall
not be rendered void for the reason that the witnesses
did not know what was written therein.

§ 1.- When, however, the testator does not know
how, or is unable to write his name, We decree that an
eighth witness, having been called in by him for that
purpose, can sign it in his stead.

§ 2.- Where wills are dictated in the presence of
witnesses, it is useless to require the testator to
summon them, and dictate and complete his will at
the same time, for, although it may have been
dictated and written at another time, it will be
sufficient for the witnesses all to sign and seal it
together on the same day, and not at different times,
when no other instrument has been executed. We
decree that the attaching of the signatures and seals of
the witnesses shall indicate the completion of the
will. It is settled that a will which has not been signed
and sealed by witnesses shall be considered as not
having been executed.

§ 3.- We do not desire that the wishes of the
deceased shall be carried out by an imperfect will,
unless this is done solely by a parent for the benefit of
his children of both sexes. When, however, any
strangers, in addition to the children, are interested in
a will of this kind, it is certain that it must be
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21.- Los Emperadores TEODOSIO y VALEN-
TINIANO, Augustos, a FLORENCIO, Prefecto del
Pretorio.- Mandamos por esta muy meditada ley, que
sea licito a los que por escrito hacen testamento, si no
quieren que nadie sepa lo que en €l se halla escrito,
presentar la escritura, sellada o atada, o simplemente
cerrada y envuelta, escrita o de pufio del mismo
testador, o del de otro cualquiera, y habiendo pagado
a testigos, en numero de siete, ciudadanos romanos
puberos, ofrecérsela juntamente a todos para que la
sellen y la subscriban, pero mientras que presentes
los testigos el testador dijere que es su testamento el
que se les presenta, y ¢l mismo suscribirle en
presencia de los testigos con su mano en la restante
parte del testamento; hecho lo cual, y subscri-
biéndolo y sellandolo los testigos en un mismo dia y
tiempo, sea valido el testamento, y no se invalide
porque los testigos ignoren qué es lo que se halla
escrito en este testamento.

§ 1.- Pero si el testador no supiera de letras o no
pudiera firmar, mandamos, que, presentado un
octavo testigo que firme por él, se observen las
mismas formalidades.

§ 2.- Mas en todos los testamentos, que se dictan
estando presentes o ausentes los testigos, es
superfluo exigir que a un mismo tiempo presente el
testador los testigos, dicte su voluntad, y acabe el
testamento. Sino que, aun cuando se presente un
testamento dictado o escrito en otro tiempo, bastara
que en un mismo dia, no mediando ningln acto,
todos los testigos, a saber, juntamente y no en
diversos tiempos, subscriban y firmen el testamento.
Y mandamos que el final del testamento sea las
firmas y los sellos de los testigos. Porque conviene
que el testamento no firmado y sellado por los
testigos sea considerado como imperfecto.

§ 3.- Mas no queremos que en virtud de un testa-
mento imperfecto tenga validez la voluntad de un
difunto, a no ser que sea hecho por los ascendientes
de uno y de otro sexo entre solos los descendientes.
Pero si en tal testamento se hubiera mezclado con los
hijos otra persona extrafia, es cierto que este
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haberi, sed liberis adcrescere.

AUTHENT. De testamentis imperfecftis. § Nos
igitur omnia. (Nov. 107. C. 1.).- Quod sine
subscriptione ita procedit, si parens, literas edoctus,
manu propria, non signis, sed literarum consequentia
declaret et tempus, et liberorum nomina, item et
unciarum numerum seu signa rerum specialium; in
quo et aliis legari, et fideicommitti, et libertas relin-
qui potest.

AUTHENT. De testamentis imperfectis. § Et si
quidem (Nov. 107. C. 2.).- Hoc inter liberos testa-
mentum ita infirmatur, si parens septem testibus
adhibitis declaret, se nolle tale testamentum valere,
et aliam disponat voluntatem vel in testamento
perfecto, vel in non scripta perfecta voluntate.

§ 4.- Per nuncupationem quoque, hoc est sine
scriptura, testamenta non alias valere sancimus, nisi
septem testes, ut supra dictum est, simul uno
eodemque tempore collecti testatoris voluntatem ut
testamentum sine scriptura facientis audierint.

§ 5.- Si quis autem testamento iure perfecto postea
ad aliud pervenerit testamentum, non alias quod ante
factum est infirmari decernimus, quam id, quod
secundum facere testator instituit, iure fuerit
consummatum, nisi forte in priore testamento
scriptis his, qui ab intestato ad testatoris hereditatem
successionemve venire non poterant, in secunda
voluntate testator eos scribere instituit, qui ab
intestato ad eius hereditatem vocantur. Eo enim casu,
licet imperfecta videatur scriptura posterior,
infirmato priore testamento secundam eius volun-
tatem non quasi testamentum, sed quasi voluntatem
intestati valere sancimus. In qua voluntate quinque
testium iuratorum depositiones sufficient: quo non
facto valebit primum testamentum, licet in eo scripti
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considered void only so far as they are concerned,
and their shares shall accrue to the children.

Extract from Novel 107, Chapter 1. Latin Text.-
Where a will is drawn up without having been signed,
and the father, knowing how to write, has put down
with his own hand the date and the names of his
children, as well as the number of shares they are to
receive, or has indicated any particular property in
said will, it shall be valid. He can, by a will of this
kind, bequeath legacies to strangers, as well as create
trusts, and grant freedom to slaves.

Extract from the Same Novel, Chapter II. Latin
Text.- Awill executed by a father for the benefit of his
children will be revoked if he declares in the presence
of seven witnesses that he is unwilling for it to stand,
and makes another disposition of his estate, either by
aperfect will, or by a nuncupative one.

§ 4.- We order that a nuncupative will, that is to say
one that is not written, shall not be valid unless (as is
above stated) seven witnesses are called together at
one and the same time, and hear that it is the intention
of'the testator to make an unwritten will.

§ 5.- When anyone, having executed a will with all
the legal requirements, afterwards desires to execute
another, We decree that the former ones shall not be
revoked if the second one made by the testator was
executed with the proper formalities, unless persons
were mentioned by the testator in the first will who
would not be entitled to the inheritance or succession
in case of intestacy, and in the second one he
appointed those who could be called to the
succession of the estate as heirs at law. For, in this
instance, although the second will may appear to be
imperfect, the first one having been revoked, We
order that the second shall not be considered a
testament, but shall be valid as the expression of the
last wishes of the testator. The oaths of five sworn
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testamento es considerado como nulo solamente en
cuanto a aquella persona que se mezcld, pero que
acrece a los descendientes.

AUTENTICA de testamentis imperfectis § Nos
igitur omnia. (Nov. 107. c. 1.)- El cual es valido sin
firma de este modo, si el ascendiente, sabiendo de
letras, declarase de su propio puilo, no con signos,
sino por medio de letras la fecha, los nombres de los
descendientes, y también el nimero de dozavos o las
sefales de las cosas especiales; en cuyo testamento
se puede legar a otros, hacer fideicomisos, y dejar la
libertad.

AUTENTICA de testamentis imperfectis. § Et si
quidem. (Nov.107. c. 2.)- Este testamento hecho entre
descendientes se invalida de este modo, si el ascen-
diente declarase en presencia de siete testigos que ¢l
no queria que valiese tal testamento, y dispusiera otra
voluntad o en testamento perfecto, o en testamento
perfecto no escrito.

§ 4.- También mandamos, que por medio de la
nuncupacion, esto es, sin escritura, no sean validos
los testamentos de otro modo, sino si habiendo sido
reunidos siete testigos, segin arriba se ha dicho,
juntamente y a un mismo tiempo, hubieren oido la
voluntad del testador, como de quien hacia testa-
mento sin escritura.

§ 5.- Mas si alguien, habiendo hecho uno con
arreglo a la ley, quisiere después hacer otro testa-
mento, mandamos que el que antes se hizo no sea
invalidado de otro modo, sino si se hubiere acabado
con arreglo a derecho el que el testador determiné
hacer la segunda vez, a no ser acaso que, instituidos
en el primer testamento los que no podian ir
abintestato a la herencia o a la sucesion del testador,
haya determinado el testador instituir en el segundo
testamento a los que son llamados abintestato a la
herencia del mismo. Porque en este caso, aunque
parezca imperfecto el testamento posterior,
mandamos, que, invalidado el anterior testamento,
valga su segunda voluntad, no como testamento, sino
como voluntad de un intestado. Para cuya voluntad
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videantur extranei.

§ 6.- Illud etiam huic legi perspeximus inseren-
dum, ut etiam graece omnibus liceat testari.

Dat. Prid. Id. Septemb. Constantinop. THEO-
DOSIO A. XVII. Et FESTO Conss. (439).

22.- Imp. ZENO 4. SEBASTIANO P P-
Dictantibus testamenta vel aliam quamlibet ultimam
voluntatem legatum vel fideicommissum vel
quodcumque aliud quolibet legitimo titulo testa-
torem posse relinquere minime dubitandum est.
Testibus etiam ad efficiendam voluntatem adhibitis
pro suo libitu quod voluerit testator relinquere non
prohibetur.

Dat. Kal. Mai. Constantinop. BASILIO iuniore V.
C.Cons. (480).

23.- Imp. IUSTINUS 4. ARCHELAO P. P-
Consulta divalia, quibus considerate prospectum est,
ne voluntates ultimae deficientium in hac regia urbe
confectae apud alium aperiri possint quam virum
clarissimum pro tempore census magistrum, monu-
mentis intervenientibus pro iuris ordine, neve in
hereditate, cuius summa centum aureorum pretium
non excedit, mercedis quicquam aut sumptuum
censum administrantes aut censualis apparitio super
intimandis isdem elogiis audeant adsequi, firma nunc
quoque edicimus ac repetita promulgatione non
solum iudices quorumlibet tribunalium, verum etiam
defensores ecclesiarum, quos turpissimum inti-
mationis genus inrepserat, praemonendos censemus,
ne rem attingant, quae nemini prorsus omnium
secundum constitutionum praecepta quam census
magistro competit. Absurdum est namque, si pro-
miscuis actibus rerum turbentur officia et alii
creditum alius subtrahat, ac praecipue clericis,
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witnesses shall be sufficient to establish the validity
ofawill of this description. If this is not done, the first
will shall be valid, although by it strangers may have
been appointed heirs.

§ 6.- We deem it advisable to insert into this law
that all persons shall be permitted to write their wills
inthe Greek language.

Given on the Ides of September, during the
Consulate of Theodosius, Consul for the seventeenth
time, and Festus, 439.

22.- The Emperor Zeno to Sebastian, Praetorian
Prefect.- There is no doubt that a testator can leave to
the person to whom he dictates his will, or by any
other method of disposing of his property, either a
legacy, a trust, or anything else which he can
bequeath in a lawful way. Moreover, a testator is not
prevented from leaving whatever he pleases to the
witnesses called together at the time of the execution
ofhis will.

Given at Constantinople, on the Kalends of May,
during the Consulate of Basilius Junior, 480.

23.- The Emperor Justinian to Archelaus,
Praetorian Prefect.- We sanction the Imperial
Rescripts by which it has been carefully provided
that the last wills of deceased persons, which have
been executed in this Imperial City, cannot be opened
in the presence of anyone else than the illustrious
Superintendent of the Census in office at the time, the
documents requisite for that purpose having been
properly drawn up; and it is hereby decreed that
neither those in control of the office of the census, nor
anyone attached to it, shall exact any fee or charge for
expense with reference to an estate, in the case of the
registry of a will disposing of property which does
not exceed the value of a hundred aurei. We now
confirm the above regulations, and by the repetition
of the same, decree that not only the judges of all the
tribunals, but also the defenders of the churches, who
have received documents for registry, shall be
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bastaran las deposiciones de cinco testigos jurados; y
no habiéndose hecho esto, valdra el primer testa-
mento, aunque en €l aparezcan instituidos extrafios.

§ 6.- También hemos considerado que se debia
afiadir esto en esta ley, que a todos les sea licito testar
también en griego.

Dada en Constantinopla a 1 de los Idus de Sep-
tiembre, bajo el décimo séptimo consulado de TEO-
DOSIO, Augusto, y el de FESTO.[439.]

22.- El Emperador ZENON a SEBASTIAN,
Prefecto del Pretorio.- De ninguna manera se ha de
dudar, que el testador puede dejar un legado o un
fideicomiso, u otra cosa cualquiera, por cualquier
titulo legitimo, a los que redactan los testamentos u
otra cualquier ultima voluntad. Tampoco se le
prohibe al testador que les deje a los testigos pre-
sentados para hacer el testamento lo que a su arbitrio
quisiere.

Dada en Constantinopla las Calendas de Mayo,
bajo el consulado de BASILIO, el joven, vardn
esclarecido. [480.]

23.- El Emperador JUSTINO, Augusto, a
ARQUELAO, Prefecto del Pretorio.- También
ahora confirmamos los rescriptos imperiales en que
sabiamente se proveyo que las ultimas voluntades de
los que fallecen, otorgadas en esta real ciudad, no
puedan ser abiertas ante nadie sino ante el muy
esclarecido individuo que a la sazén sea maestre del
censo, mediando documentos con arreglo a la ley, y
que en las herencias, cuya suma no exceda del
importe de cien dureos, no se atrevan a percibir por la
insinuacion de estas tltimas voluntades cosa alguna
por retribucion o por gastos los administradores del
censo o los alguaciles del mismo censo, y creemos
que con esta reiterada promulgacion se ha de
prevenir no solamente a los jueces de cualesquiera
tribunales, sino también a los defensores de las
iglesias, a quienes habia invadido una torpisima
especie de intimacion, que no se apoderen de cosa,
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quibus opprobrium est, si peritos se velint dis-
ceptationum esse forensium: poena etiam feriendis
temeratoribus praesentis sanctionis quinquaginta
librarum auri. Nec enim concedendum est, ut
suprema vota deficientium eversionis quicquam ex
incongrua insinuatione contrahant, dum res ab
incongruis usurpatur audacter.

Dat. XIII. Kal. Decemb. Constantinop. [IUSTINO
A.II. EtOPILIONE Conss. (524).

24.- Imp. TUSTINIANUS 4. MENNAE P. P-
Ambiguitates, quae vel imperitia vel desidia
testamenta conscribentium oriuntur, resecandas esse
censemus et, sive institutio heredum post legatorum
dationes scripta sit vel alia praetermissa sit
observatio non ex mente testatoris, sed vitio
tabellionis vel alterius qui testamentum scribit, nulli
licentiam concedimus per eam occasionem testatoris
voluntatem subvertere vel minuere.

Dat. Kal. Ianuar. Dn. IUSTINIANO A. PP. II.
Cons. (528).

25.- Idem A. MENNAE P. P- Praeposteri
reprehensionem, quam novella constitutio in
dotalibus instrumentis sustulisse noscitur, in aliis
quoque omnibus tam contractibus quam testamentis
tollimus, ut tali exceptione cessante et stipulatio et
alii contractus et testatoris voluntas indubitate valeat,
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notified not to meddle with any matters which,
according to the provisions of all constitutions, only
belong to the jurisdiction of the Superintendent of the
Census. For itis absurd for the duties of officials to be
interfered with through the promiscuous transaction
of business by others, and that one should arrogate to
himself the functions of another; and this is
especially reprehensible in the case of ecclesiastics,
as it is a matter of reproach for them to desire to be
considered skilled in matters pertaining to the legal
profession. The penalty for persons violating the
present law shall be a fine of fifty pounds of gold. For
it must not be permitted that the last wishes of dying
persons shall be thwarted by an illegal registry, when
the functions of the proper officials have been
insolently usurped by persons not entitled to
discharge them.

Given at Constantinople, on the thirteenth of the
Kalends of December, during the Consulate of Justin,
Consul for the second time, and Opilio, 524.

24.- The Emperor Justinian to Menna, Praetorian
Prefect.- We think that the doubts which may arise
through the ignorance or negligence of those who
draw up wills should be removed, and therefore We
do not grant permission to anyone to overthrow the
will of a testator, either because the appointment of
heirs has been made after the donation of legacies, or
where any other formality has been omitted, not
intentionally by the testator, but through the fault of
the notary or of some other person who drew up the
document; and We decree that the will of the testator
shall not be set aside or altered on this account.

Given on the Kalends of January, during the
Consulate of Our Lord Justinian, Consul for the
second time, 528.

25.- The Same to Menna, Praetorian Prefect.- We
hereby remove the blame attaching to clauses
inserted out of their regular order, which a New
Constitution of the Divine Leo is known to have
sanctioned in the case of dotal instruments, not only
with reference to all contracts, but also in the case of
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que, segun los preceptos de todas las constituciones,
no compete absolutamente a nadie mas que al
maestre del censo. Porque es absurdo que con actos
promiscuos se perturben los ministerios de las cosas,
y que uno quite lo confiado a otro, y principalmente
tratandose de clérigos, para quienes es un oprobio
que quieran ser peritos en las discusiones forenses;
debiendo ser, por lo demas, castigados con la pena de
cincuenta libras de oro los infractores de la presente
ley. Porque tampoco se ha de conceder que las
ultimas voluntades de los que fallecen sufran me-
noscabo alguno por virtud de insinuacién incom-
petente, por usurparse audazmente la intervencion en
ella por personas incompetentes.

Dada en Constantinopla a 13 de las Calendas de
Diciembre, bajo el segundo consulado de JUSTINO,
Augusto, y el de OPILION. [524.]

24.- El Emperador JUSTINIANO, Augusto, a
MENNA, Prefecto del Pretorio.- Consideramos que
se deben extirpar las ambigiiedades que se originan o
de impericia o de desidia de los que escriben los
testamentos, y ora si la institucion de herederos haya
sido escrita después de la dacion de los legados, ora si
se hubiera omitido otra formalidad, no con intencioén
del testador, sino por falta del notario o de otro, que
escribe el testamento, a nadie concedemos facultad
para invalidar o menoscabar por tal motivo la
voluntad del testador.

Dada las Calendas de Enero, bajo el segundo con-
sulado del sefior JUSTINIANO, Augusto perpetuo.
[528.]

25.- El mismo Augusto a MENNA, Prefecto del
Pretorio.- La impugnacion por transposiciones, que
es sabido que la suprimi6 respecto a los instrumentos
dotales una nueva constitucion del divino Leon, la
suprimimos también asi en todos los demas contratos
como en los testamentos, de suerte que, dejando de
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exactione videlicet post condicionem vel diem
competente.

S. Dat. VIL. Id. Decembr. Dn. IUSTINIANO A. PP.
II. Cons. (528).

26.- Idem A. MENNAE P. P- In testamentis sine
scriptis faciendis omnem formalem observationem
penitus amputamus, ut, postquam septem testes
convenerint, satis sit voluntatem testatoris vel
testatricis simul omnibus manifestari significantis,
ad quos substantiam suam pervenire vellet vel quibus
legata vel fideicommissa vel libertates disponeret,
etiamsi non ante huiusmodi dispositionem
praedixerit testator vel testatrix illa formalia verba:
ideo eosdem testes convenisse, quod sine scriptis
suam voluntatem vel testamentum componere
censuit.

S. Dat. IV. Id. Decemb. Constantinop. Dn.
IUSTINIANOA. PP.1II. Cons. (528).

27.- Idem A. TULIANO P. P- Sancimus, si quis
legitimo modo condidit testamentum et post eius
confectionem decennium profluxit, si quidem nulla
innovatio vel contraria voluntas testatoris apparuit,
hoc esse firmum. Quod enim non mutatur, quare
stare prohibetur? quemadmodum enim, qui
testamentum fecit et nihil voluit contrarium,
intestatus efficitur? Sin autem in medio tempore
contraria voluntas ostenditur, si quidem
perfectissima est secundi testamenti confectio, ipso
iure prius tollitur testamentum. Sin autem testator
tantummodo dixerit non voluisse prius stare
testamentum, vel aliis verbis utendo contrariam
aperuit voluntatem, et hoc vel per testes idoneos non
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wills, so that where no exception can be pleaded, a
stipulation and other contracts, as well as the will of a
testator, shall unquestionably be valid; provided, of
course, that the exaction of compliance shall take
place after the condition has been complied with, or
the time has elapsed.

Given on the seventh of the Ides of December,
during the Consulate of Our Lord Justinian, Consul
for the second time, 528.

26.- The Same Emperor to Menna, Praetorian
Prefect.- In the case of unwritten wills, We absolutely
abolish the observation of all verbal formalities, so
thfat after the seven witnesses have assembled, it will
be sufficient for the will of the testator or testatrix to
be communicated to all at the same time, he or she
indicating or designating to whom they desire their
estate to go; or to whom they wish to give legacies or
trusts; or upon whom they wish to confer freedom;
even if, before a disposition of property of this kind
occurs, the testator or testatrix should not have made
use of the following formula, namely: "These
witnesses have been called together in order that they
may attest the unwritten last will or testament which
he intends to execute."

Given at Constantinople, on the fourth of the Ides
of December, during the Consulate of Our Lord
Justinian, Consul for the second time, 528.

27.- The Same Emperor to Julian, Praetorian
Prefect.- We order that where anyone makes a will in
accordance with law, and the term of ten years has
elapsed since its execution, and no alteration or
change of intention by the testator has appeared, it
shall be valid. For why should what has not been
changed be forbidden to stand? And why should a
person who has made a will, and revoked nothing in
it, be declared intestate? If, however, in the
meantime, the testator is shown to have executed a
second will, and it is perfect in all respects, the first
one is revoked by operation of law. But where he
merely stated that he did not wish his first will to
stand, or by the use of other words showed that he
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existir tal excepcion, valgan sin duda alguna la
estipulacion, los demas contratos y la voluntad del
testador, competiendo, por supuesto, la exaccion
después de cumplida la condicion o de llegado el dia.

Sancionada y dada a 7 de los Idus de Diciembre,
bajo el segundo consulado del sefior JUSTINIANO,
Augusto perpetuo. [528.]

26.- El mismo Augusto a MENNA, Prefecto del
Pretorio.- Suprimimos por completo toda
observancia de formalidades al hacer sin escritura los
testamentos, de suerte que, después que se hubieren
reunido los siete testigos, sea bastante que se
manifieste a todos juntamente la voluntad del
testador o de la testadora, que indica a quienes
quisiera que fueran sus bienes, o para quienes da
legados, o fideicomisos, o dispone libertades,
aunque antes de semejante disposicion no hubiere
dicho el testador o la testadora aquellas formales
palabras, a saber, que habia convocado a aquellos
mismos testigos, porque habia determinado disponer
sin escritura su voluntad o su testamento.

Sancionada y dada en Constantinopla a 4 de los
Idus de Diciembre, bajo el segundo consulado del
sefior JUSTINIANO, Augusto perpetuo. [528.]

27.- El mismo Augusto a JULIAN, Prefecto del
Pretorio.- Mandamos, que si de manera legitima hizo
alguien testamento, y después de su confeccion
transcurrié un decenio, si ciertamente no aparecio
ninguna innovacion o voluntad contraria del
testador, sea valido aquel. Pues ;porqué se prohibiria
que subsista el que no ha sido alterado? Pues ;de qué
manera se haria intestado el que hizo testamento y no
quiso nada contrario al mismo? Mas si durante el
tiempo intermedio se muestra una voluntad
contraria, y verdaderamente es perfectisima la
confeccion del segundo testamento, se invalida de
derecho el testamento anterior. Pero si el testador
hubiere dicho solamente que no queria que
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minus tribus vel inter acta manifestaverit et
decennium fiat emensum, tunc irritum esse testa-
mentum tam ex contraria voluntate quam ex cursu
temporali. Aliter etenim testamenta mortuorum per
decennii transcursionem evanescere nullo patimur
modo, prioribus constitutionibus, quae super
huiusmodi testamentis vacuandis latae fuerant,
penitus antiquandis.

Dat. XV. Kal. April. Constantinop. LAMPADIO et
ORESTE VV.CC. Conss. (530).

28.- Idem A. TULIANO P. P- Quum antiquitas
testamenta fieri voluit nullo actu interveniente et
huiusmodi verborum compositio non rite interpretata
paene in perniciem et testantium et testamentorum
procederet, sancimus in tempore, quo testamentum
conditur vel codicillus nascitur vel ultima quacdam
dispositio secundum pristinam celebratus
observationem (nihil enim ex ea penitus
immutandum esse censemus) , ea quidem, quae
minime necessaria sunt, nullo procedere modo,
quippe causa subtilissima proposita ea quae
superflua sunt minime debent intercedere.

Si quid autem necessarium advenerit et in ipsum
corpus laborantis respiciens contigerit, id est vel
victus necessarii vel potionis oblatio vel
medicaminis datio vel impositio, quibus relictis ipsa
sanitas testatoris periclitatur, vel si quis necessarius
naturae usus ad depositionem superflui ponderis
immineat vel testatori vel testibus, non esse ex hac
causa testamentum subvertendum licet morbus
comitialis, quod et factum esse comperimus, uni ex
testibus contigerit, sed eo quod urguet et imminet
repleto vel deposito iterum solita per testamenti
factionem adimpleri. Et si quidem a testatore aliquid
fiat testibus paulisper separatis, cum coram his facere
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intended to revoke it, or manifested such an intention
either in the presence of not less than three competent
witnesses, or by means of some public document,
and the term of ten years has elapsed, the will shall
then be void, as well on account of the change of
intention by the testator as by the Japse of time. We do
not, however, under any circumstances, suffer the
will of a deceased person to become void through the
mere fact that the period of ten years from the time of
its execution has expired, and all former constitutions
promulgated with reference to the annulment of wills
of'this kind are hereby entirely repealed.

Given at Constantinople, on the fifteenth of the
Kalends of April, during the fifth Consulate of
Lampadius and Orestes, 530.

28.- The Same Emperor to Julian, Praetorian
Prefect.- The ancient law required wills to be
continuously executed, and, as its meaning was not
properly interpreted, this has resulted in the injury of
both witnesses and wills, hence We order that, during
the time in which a will is drawn up, or a codicil
executed, or any other final disposition of property
made, it shall be done in accordance with the ancient
custom (for We do not think that on this account any
change should be made) and that their execution
should not be suspended for any reason which is not
necessary, as no such important transaction should be
interrupted by matters which are of but trifling
consequence.

If, however, any exigency having reference to the
corporeal suffering of the testator should arise, that is
to say, if the offering of necessary food or drink, or
the administration or application of medicinal
remedies should be required, which, if omitted, the
health of the testator would be in danger, or if any
necessary call of nature should, in the case of either
the testator or the witnesses, compel interruption of
the proceedings, the will shall not be set aside for this
reason, even though one of the witnesses may be
attacked by epilepsy, which We understand took
place, but as soon as the cause which produced a
temporary delay has been removed, the customary
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subsistiese el anterior testamento, o empleando otras
palabras expuso una voluntad contraria, y esto lo
hubiere manifestado o por medio de testigos idoneos,
no menos de tres, o en actuaciones, y hubiera
transcurrido un decenio, en este caso sea ilicito el
testamento tanto por virtud de una voluntad
contraria, como por el transcurso del tiempo. Porque
no consentimos de ningiin modo que de otra suerte se
invaliden los testamentos de los difuntos por el
transcurso de un decenio, debiendo quedar dero-
gadas por completo las constituciones anteriores,
que se habian promulgado sobre la invalidacion de
tales testamentos.

Dada en Constantinopla a 15 de las Calendas de
Abril, bajo el consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [530.]

28.- El mismo Augusto a JULIAN Prefecto del
Pretorio.- Como la antigiiedad quiso que los testa-
mentos se hicieran sin mediar ningtn acto, y el
sentido de tales palabras no bien interpretado
redundaba casi en perjuicio tanto de los testadores
como de los testamentos, mandamos, que durante el
tiempo en que se hace un testamento, o se forma un
codicilo, o se celebra alguna tltima disposicion
segun la antigua formalidad,- porque estimamos que
absolutamente nada se ha de alterar en ella-, no se
hagan de ningin modo aquellas cosas que
ciertamente no son necesarias, porque por causa
futilisima que se ocurra no debe de ninguna manera
mediar lo que sea superfluo.

Mas si ocurriere algo necesario, y aconteciere que
afecta al mismo cuerpo del paciente, esto es, o el
servicio del alimento necesario o de una pocion, o la
dacion o la aplicacion de un medicamento, y
prescindiendo de ello peligrase la salud misma del
testador, o si algun uso necesario de la naturaleza
apremiase o al testador o a los testigos para la
deposicion de una carga superflua, no se haya de
invalidar por esta causa el testamento, aunque le
sobreviniere a uno de los testigos un ataque de
epilepsia, cosa que sabemos que también ha
sucedido, sino que, ejecutado o dejado lo que urge y
apremia, se cumplan de nuevo las formalidades
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aliquid naturale testator erubescat, iterum introductis
testibus consequentiam factionis testamenti pro-
cedere. Si tamen in quendam vel quosdam testium
aliquid tale contingat, si quidem ex brevi temporis
intervallo necessitas potest transire, iterum
eorundem testium reversum expectari et sollemnia
peragi. Sin autem longiore spatio refectio fortuiti
casus indigeat, et maxime si salus testatoris peri-
clitantis immineat, tunc illo vel illis testibus, circa
quos aliquid tale eveniet, separatis alios subrogari et
ab eo vel ab eis tam testatorem quam alios testes
sciscitari, si ea, quae eorum praesentiam antecedunt,
omnia coram eis processissent. Et si hoc fuerit
undique manifestum, tunc eos vel eum una cum aliis
testibus ea quae oportet facere, etsi in medio
subscriptiones testium iam fuerant subsecutae. Sic
etenim et naturae medemur et mortuorum elogia in
suo statu facimus permanere

§ 1.- Quum autem constitutione, quac de testa-
mentis ordinandis processit, cavetur, quatenus
septem testium praesentia in testamentis requiratur et
subscriptio a testatore fiat vel alio pro ¢o, et consti-
tutio sic edixit: "octavo subscriptore adhibito", et
quidam testamentum suum omne manu propria
conscripsit et post eius litteras testes adhibiti suas
subscriptiones supposuerunt aliaque omnia sollem-
niter in testamento peracta sunt et testamentum ex
hoc, de quo dubitatur, irritum factum est, eandem
constitutionem corrigentes sancimus, si quis sua
manu totum testamentum vel codicillum
conscripserit et hoc specialiter in scriptura reposu
erit, quod sua manu hoc confecit, sufficiat ei totius
testamenti scriptura et non alia subscriptio requiratur
neque ab eo neque pro eo ab alio , sed sequantur
huiusmodi scripturam et litterae testium et omnis
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formalities accompanying the execution of a will
shall be complied with. But where anything is done
by the testator while the witnesses have been
withdrawn for a short time, because he was ashamed
to satisfy a demand of nature in their presence, the
witnesses having been again introduced, and the
execution of the will resumed, it shall proceed. If,
however, one or more of the witnesses should be
compelled to withdraw for a reason of this kind,
provided that only a brief term of absence is required,
We order that those present shall await their return,
and that the formalities shall again be resumed. But
when some contingency demands longer absence of
the witness, and the condition of the testator being
dangerous, threatens to grow worse, then, the said
witness or witnesses in question being absent, others
shall be called in their stead, and shall be informed by
the testator, as well as by the other witnesses of
everything that has taken place, before they were
summoned. This having been made clear in every
respect, all that is necessary must be done by them,
along with the other witnesses, even if the signatures
of the latter have in the meantime already been
attached to the will, for in this manner We relieve
nature, and permit the execution of the last wills of
deceased persons to remain in their former condition
without the risk of becoming void.

§ 1.- As, however, it has been provided by another
constitution, which was promulgated with reference
to the execution of wills, that the presence of as many
as seven witnesses should be required, and the
signature of the testator should be made by himself or
by someone else for him; and as this constitution set
forth that if he could not write, an eighth witness
might be called to sign for him; and if he had written
his will with his own hand, and afterwards the
witnesses who were called attached their signatures
to the same, and all the other formalities exacted in
the execution of a will took place, and then a doubt
arose whether the will was void or not, We, for the
purpose of amending the said constitution, do hereby
decree that if anyone should write an entire will or
codicil with his own hand, and expressly state therein
that he had done so, the writing of the entire will shall

CODIGO.- LIBRO VI: TITULO XXIII

acostumbradas para la otorgacion del testamento. Y
si verdaderamente se hiciera por el testador alguna
cosa hallandose un poco de tiempo separados los
testigos, porque el testador se avergiience de hacer
ante ellos alguna cosa natural, introducidos de nuevo
los testigos, prosiga lo consiguiente a la otorgacion
del testamento. Mas si algo semejante aconteciese a
alguno o a algunos de los testigos, si ciertamente la
necesidad puede pasar en breve intervalo de tiempo,
espérese de nuevo el regreso de los mismos testigos,
y llévense a caso las solemnidades. Pero si la repa-
racion de un accidente fortuito necesitara mas largo
espacio, y principalmente si amenazara la salud del
testador que estd en peligro, en este caso, separado
aquel o aquellos testigos a quienes les aconteciere
alguna cosa semejante, subroguenseles otros, y
preguntese por €l o por ellos asi al testador como a los
demas testigos, si todas las cosas que precedieron a
su presencia habian pasado ante ellos. Y si por todos
se hubiere manifestado esto, hagan entonces, ellos o
¢l, juntamente con los demas testigos lo que con-
viene, aunque en el tiempo intermedio se hubieran ya
puesto las firmas de los testigos. Porque de este modo
atendemos a la naturaleza, y hacemos que per-
manezcan en su propio estado las Gltimas voluntades
delos difuntos.

§ .- Mas como en la constitucion, que se promulgd
sobre la manera de otorgar los testamentos, se
dispone que en los testamentos se requicra la
presencia de siete testigos, y que se ponga la firma
por el testador, o por otro en su lugar, y dijo de este
modo la constitucion: «habiéndose agregado un
octavo firmante», y uno escribio de su propio puiio
todo su testamento, y después de su firma pusieron
por bajo los testigos presentados sus propias firmas,
y todo lo demas se llevo a cabo con solemnidad en el
testamento, y el testamento fue invalidado en virtud
de esto, de que se dudaba, mandamos, corrigiendo la
misma constitucion, que si alguno hubiere escrito de
su propio puiio todo un testamento o codicilo, y esto
lo hubiere hecho constar especialmente en la
escritura, porque lo hizo de su propio pufio, bastele la
escritura de todo el testamento, y no se requiera ni de
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quae expectatur observatio, et sit testamentum
validum, et codicillus, si quinque testium litterae
testatoris scripturae coadunentur, in sua firmitate
remaneat, et nemo callidus machinator huiusmodi
iniquitatis in posterum inveniatur.

Dat. VI. Kal. April. Constantinop. LAMPADIO et
ORESTE VV. CC. Conss. (530).

29.- Idem A. IULIANO P. P-- lubemus omnimodo
testatorem, si vires ad scribendum habeat, nomen
heredis vel heredum in sua subscriptione vel in
quacumque parte testamenti ponere, ut sit
manifestum secundum illius voluntatem hereditatem
esse transmissam. Sin autem forsitan ex morbi
acerbitate vel litterarum imperitia hoc facere minime
poterit, testibus testamenti praesentibus nomen vel
nomina heredis vel heredum ab eo nuncupari, ut
omnimodo sciant testes, si non ipse subscribere
potest, qui sunt scripti heredes, et ita certo heredis
nomine successio procedat.

Si enim talis est testator, qui neque scribere neque
articulate loqui potest, mortuo similis est et falsitas in
elogiis committitur, quam, ut exul fiat a re publica
nostra, maxime in testamentorum confectione
cupientes hanc edictalem legem in orbem terrarum
ponimus. Quod si non fuerit observatum et nomen
heredis vel heredum non fuerit manu testatoris
scriptum vel voce coram testibus nuncupatum, hoc
testamentum stare minime patimur vel in totum, si
tota heredum nomina fuerint praetermissa, vel in eius
heredis insti-tutionem, cuius nomen neque lingua
neque manus testatoris significavit. Sed ne aliqua
forsitan oblivio testium animis incumbat pluribus
interdum nominibus heredum expressis, ipsi testes in
suis subscriptionibus, cum testator non haec
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be deemed sufficient, and no other signature either of
the testator or of anyone else in his behalf shall be
required, but the signatures of the witnesses must be
attached to the instrument, and all other required
formalities be observed, and the said will or codicil
shall be valid, if the signatures of five witnesses are
affixed to the document written by the testator; and
its validity shall be permanent, and no unscrupulous
schemer shall hereafter call it in question on this
account.

Given at Constantinople, on the sixth of the
Kalends of April, during the fifth Consulate of
Lampadius and Orestes, 530.

29.- The Same to John, Praetorian Prefect.- We
order that where a testator has sufficient strength to
be able to write, he shall insert the name or names of
the heir or heirs, by the side of his signature, or in
some other part of his will, in order that it may be
clear that his estate has been transferred in
accordance with his wishes. If, however, through the
severity of disease, or on account of his ignorance of
letters, he is unable to do this, the name or names of
the heir or heirs must be mentioned by him in the
presence of the witnesses to the will, in order that the
latter may, by all means, know who have been
appointed, and that the succession may pass without
question to those designated for that purpose.

But when the condition of the testator is such that
he can neither write, nor speak so as to be understood,
he should be considered as dead, and any will
produced under these circumstances shall be
regarded as spurious. We, desiring that any person
who produces such a document shall become an exile
from our Empire (especially where this is done in the
execution of wills), do publish this law as an Edict
throughout the entire world. If it should not be
obeyed, and the name or names of the heir or heirs
should not be written by the testator, or mentioned in
the presence of witnesses, We will not suffer a will of
this kind to stand either as a whole, if all the names of
the heirs were omitted, or so far as the appointment of
an heir, whose name was neither indicated by the
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¢l, ni de otro por ¢l, firma alguna, sino que sigan a
esta escritura las firmas de los testigos y todas las
demas formalidades, que son consiguientes, y sea
valido el testamento, y el codicilo, si a la escritura del
testador se le agregaran las firmas de cinco testigos,
subsista en su vigor, y no se halle en lo sucesivo
ningun astuto maquinador de semejante iniquidad.

Dada en Constantinopla a 6 de las Calendas de
Abril, bajo el consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [530.]

29.- EI mismo Augusto a JULIAN Prefecto del
Pretorio.- Mandamos, que, si tuviera fuerzas para
escribir; ponga de todos modos el testador en su
firma, o en cualquier parte del testamento, el nombre
del heredero o de los herederos, a fin de que sea
manifiesto, que la herencia es trasmitida conforme a
su voluntad. Mas si de ningiin modo hubiere podido
hacer esto, acaso por la gravedad de la enfermedad o
por no saber de letras, diganse por ¢él, presentes los
testigos del testamento, el nombre o los nombres del
heredero o de los herederos, para que de todos modos
sepan los testigos, si el mismo no puede subscribir,
quiénes hayan sido instituidos herederos, y de este
modo proceda la sucesion con nombre cierto de
heredero.

Porque si el testador se halla en tal estado, que no
puede escribir ni hablar articuladamente, es
semejante a un muerto, y se comete en los testa-
mentos la falsedad por la cual, deseando que quede
desterrada de nuestra republica, principalmente en la
correccion de los testamentos, promulgamos en el
orbe de la tierra esta ley en forma de edicto. Pero sino
se hubiere observado esto, y el nombre del heredero o
de los herederos no hubiere sido escrito de manos del
testador, o dicho de viva voz delante de los testigos,
no consentimos de ningin modo que subsista este
testamento, o en su totalidad; si se hubieren omitido
todos los nombres de los herederos, o respecto a la
institucion del heredero cuyo nombre no expreso ni
la lengua ni la mano del testador. Mas para que acaso
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scripserit, sed nuncupaverit, eorum nomina scribere
non differant ad aeternam rei memoriam.

Sin vero ipse testator in qualicumque parte
testamenti nomina heredum (sicut dictum est)
scripserit, supervacuum est testes in sua
subscriptione hoc exprimere , cum forsitan nescire
eos testator suos heredes voluit et semel causa ex
ipsius testatoris scriptura appareat. Oportet enim
omnimodo vel ex litteris testatoris vel ex voce
quidem testatoris, litteris autem testium, qui ad
elogium conficiendum fuerint convocati, nomina
manifestari heredum. Quemadmodum enim in
elogio, quod sine scriptura conficitur, necesse est
testatorem voce exprimere nomen vel nomina
heredum, ita oportet et in testamentis per scripturam
conficiendis, cum ipse testator manu sua scribere
heredes vel noluerit vel minime potuerit, voce tamen
eius eos manifestari.

Quae in posterum tantummodo observari
censemus, ut, quae testamenta post hanc novellam
nostri numinis legem conficiuntur, haec cum tali
observatione procedant: quid enim antiquitas
peccavit, quae praesentis legis inscia pristinam
secuta est observationem? scituris et tabellionibus et
his qui conficienda testamenta procurant, quod, si
aliter facere ausi fuerint, poenam falsitatis non
evitabunt, quasi dolose in tam necessaria causa
versati.

Dat. Kal. Mart. Constantinop. Post consulatum

LAMPADII et ORESTIS VV.CC. (531).

AUTHENT. Ut sponsalitia largitas. § Quia vero.
(Nov. 119. C. 9).- Et non observato eo, subvenitur
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voice or in the handwriting of the testator, is
concerned. But, in order that the witnesses may not
forget where the names of the heirs have been
mentioned, they must not delay to write them down
by the side of their own signatures (when the testator
did not himself write them down or mention them) to
insure that what has been done may always be
remembered.

If, however, the testator himself wrote the names of
the heirs in any part of the will (as has been already
stated), it will be superfluous for the witnesses
afterwards to add the said names to their signatures,
as perhaps the testator might not wish for them to
know who his heirs were, and also for the reason that
they are designated in the handwriting of the testator
himself. Itis by all means necessary that the names of
the heirs should be made known cither by the written
statement or voice of the testator, or by the writing of
the witnesses who have been called together to attest
the will. For just as in the case of a nuncupative will it
is necessary for the testator to pronounce the name or
names of his heir or heirs, so, in the execution of
written wills, if the testator himself is unwilling to
write their names down with his own hand, or is
unable to do so, they must be designated by his voice.

We order that these provisions shall only be
observed hereafter, and that any wills executed shall,
in the future, be attended with this formality, for how
could anyone commit an offence who, ignorant of the
provisions of the present law, did what was formerly
required? Clerks and notaries, as well as others
employed in drawing up wills, shall not escape the
penalty of forgery if they venture to do otherwise, and
act fraudulently in a transaction of such importance.

Given at Constantinople, on the Kalends of March,
after the fifth Consulate of Lampadius and Orestes,
531.

Extract from Novel 119, Chapter IX. Latin Text.- A
will is valid at present if the preceding law is not
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no padezca algun olvido la memoria de los testigos,
habiendo expresado tal vez muchos nombres de
herederos, no difieran poner los mismos testigos en
sus firmas los nombres de aquéllos para eterna
memoria de la cosa, cuando el testador no los hubiere
escrito, sino nombrado.

Pero si el mismo testador hubiere escrito, (seglin se
ha dicho), en cualquier parte del testamento los
nombres de los herederos, es superfluo que los
testigos los expresen en su firma, porque tal vez
quiso el testador que aquellos no conocieran a sus
herederos, y ya una vez aparezca la causa por la
escritura del mismo testador. Porque conviene que
de todos modos se manifiesten los nombres de los
herederos, o de letra del testador, o ciertamente de
vivavoz del testador, pero de letra de los testigos, que
hubieren sido llamados al hacerse el testamento.
Porque del propio modo que es necesario que en el
testamento que se hace sin escritura exprese de viva
voz el testador el nombre o los nombres de los
herederos, es conveniente que también al hacer por
escrito los testamentos, cuando el mismo testador o
no hubiere querido, o de ninguna manera hubiere
podido, escribir de su propio pufio los herederos,
sean, no obstante, manifestados de su voz.

Cuyas disposiciones mandamos que en lo sucesivo
se observen solamente para que los testamentos, que
se hagan después de esta nueva ley de nuestro
numen, se otorguen con tal formalidad,- porque ;en
qué falté la antigliedad, que ignorante de la presente
ley siguio6 las antiguas practicas?-, debiendo saber asi
los notarios como los que procuran que se hagan los
testamentos, que, si se hubieren atrevido a obrar de
otra manera, no se libraran de la pena de falsedad,
como si hubieren procedido con dolo en materia tan
necesaria.

Dada en Constantinopla las Calendas de Marzo,
después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

AUTENTICA ut sponsalitia largitas. § Quia vero.
(Nov. 119. c. 9.)- Y no habiéndose observado esto, se
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testamentis, sive per se, sive per alium quis inscribat
nomen heredis.

30.- Idem A. IOANNI P. P- Nostram provisionem,
maxime circa ultima elogia defunctorum, nunc etiam
extendi properamus. Unde cum invenimus quasdam
controversias veteribus iuris interpretatoribus
exortas propter testamentum, quod legitimo modo
conditum est septemque testium signa habens, postea
fortuito casu vel per ipsius testatoris operam lino toto
vel plurima eius parte incisa in ambiguitatem inci-
derit, solitum ei praecbemus remedium sancientes, si
quidem testator linum vel signacula inciderit vel
abstulerit utpote voluntate eius mutata, testamentum
non valere: sin autem ex alia quacumque causa hoc
contigerit, durante testamento scriptos ad here-
ditatem vocari, maxime cum nostra constitutio,
quam super tuitione testamentorum promulgavimus,
testatorem disposuit vel sua manu nomen heredis
scribere vel, si imper itia litterarum vel adversa
valitudine seu alio modo hoc facere non potest, testes
ipsos audito nomine heredis sub praesentia ipsius
testatoris nomen heredis suis subscriptionibus
declarare.

Dat. XV. Kal. Novemb. Constantinop. Post
consulatum LAMPADII et ORESTIS VV. CC. (531).

31.- Idem A. IOANNI P. P.- Et ab antiquis legibus
et a diversis retro principibus semper rusticitati
consultum est et in multis legum subtilitatibus stricta
observatio eis remissa est, quod ex ipsis rerum
invenimus documentis. Cum enim testamentorum
ordinatio sub certa definitione legum instituta est,
homines rustici et quibus non est litterarum peritia
quomodo possunt tantam legum subtilitatem
custodire in ultimis suis voluntatibus? ideo ad dei
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complied with in this respect, whether the name of
the heir has been written by the hand of the testator, or
by anyone else.

30.- The Same Emperor to John, Praetorian
Prefect.- We now proceed to provide for other
matters, and especially for the last wills of deceased
persons. Therefore, when We find that any
controversy has arisen among the ancient interpreters
of jurisprudence, with reference to a will which was
lawfully executed, bearing the seals of seven
witnesses, and which afterwards, by some accident,
or through the act of the testator himself, was wholly
erased, or the greater portion of it torn, and its
meaning thereby rendered doubtful, for the purpose
of remedying this, as is usually done, We order that if
the testator cuts the cord or removes the seals, the will
shall be void, as indicating that he has changed his
mind. Where, however, this happens for any other
reason whatsoever, the will shall remain valid, and
the heirs mentioned therein shall by all means be
called to the inheritance; as the Constitution which
We promulgated for the protection of wills provided
that the testator shall write the name of the heir with
his own hand, or if, through his not knowing how to
write, or on account of his illness, or for any other
reason, he should not be able to do so, the witnesses,
after having heard the name of the heir mentioned by
the testator, shall, in the presence of the latter, write
the name of the said heir by the side of their own
signatures.

Given at Constantinople, on the fifteenth of the
Kalends of November, after the fifth Consulate of
Lampadius and Orestes, 531.

31.- The Same Emperor to John, Praetorian
Prefect.- Rustic ignorance has always been provided
for by the ancient laws, and by the different Princes
who have preceded Us, and the latter have dispensed
with the strict observance of many legal formalities,
which we find in the documents themselves relating
to these matters. For, as the execution of wills has
been established under certain legal rules, how can
persons who reside in the country, and have no
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subviene a los testamentos, ora escriba uno por si, ora
por medio de otro, el nombre del heredero.

30.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Ahora nos apresuramos a extender mas
nuestra ley, principalmente respecto a las ultimas
voluntades de los difuntos. Por lo cual, habiendo
sabido que para los antiguos intérpretes del derecho
surgieron algunas controversias por causa del testa-
mento, que, hecho de legitimo modo, y teniendo los
sellos de los siete testigos, produce ambigiiedad por
haberse roto después todo el lino o la mayor parte del
mismo, por accidente fortuito o por obra del mismo
testador, damos para ello el acostumbrado remedio,
sancionando, que, si verdaderamente el testador
hubiere cortado o quitado el lino o los sellos, como
por haberse cambiado su voluntad, no sea valido el
testamento; pero que si esto hubiere acontecido por
otra cualquier causa, sean llamados a la herencia,
subsistiendo el testamento, los instituidos, mayor-
mente habiendo dispuesto una constitucion nuestra,
que promulgamos sobre la seguridad de los testa-
mentos o que el testador escriba de su mano el
nombre del heredero, o que, si por no saber de letras o
por su enfermedad o por otra circunstancia no puede
hacerla, los mismos testigos, oido el nombre del
heredero, declaren en sus firmas a presencia del
mismo testador el nombre del heredero.

Dada en Constantinopla a 15 de las Calendas de
Noviembre, después del consulado de LAMPADIO
yde ORESTE, varones esclarecidos. [531.]

31.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Asi por las antiguas leyes, como por
diversos principes antepasados se mird siempre por
los rtsticos, y se les dispenséd respecto a muchas
sutilezas de las leyes la estricta observancia, segiin
hallamos en los mismos documentos a esto relativos.
Porque hallandose establecidas por determinacion
cierta de las leyes las formalidades para los testa-
mentos, jde qué modo pueden observar en sus
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humanitatem respicientes necessarium duximus per
hanc legem eorum simplicitati subvenire.

Sancimus itaque in omnibus quidem civitatibus et
in castris orbis romani, ubi et leges nostrae
manifestae sunt et litterarum viget scientia, omnia,
quae ectiam libris nostrorum digestorum seu
institutionum et imperialibus sanctionibus
nostrisque dispositionibus in condendis testamentis
cauta sunt, observari nullamque ex praesenti lege
fieri innovationem. In illis vero locis, in quibus raro
inveniuntur homines litterati, per praesentem legem
rusticanis concedimus antiquam ecorum
consuetudinem legis vicem obtinere, ita tamen, ut,
ubi scientes litteras inventi fuerint, septem testes,
quos ad testimonium vocari necesse est, adhibeantur
et unusquisque pro sua persona subscribat: ubi autem
non inveniuntur litterati, septem testes et sine
scriptura testimonium adhibentes admitti. Si autem
in illo loco minime inventi fuerint septem testes,
usque ad quinque modis omnibus testes adhiberi
iubemus: minus autem nullo modo concedimus. Si
vero unus aut duo vel plures scierint litteras, liceat his
pro ignorantibus litteras, praesentibus tamen,
subscriptionem suam imponere, sic tamen, ut ipsi
testes cognoscant testatoris voluntatem et maxime
quem vel quos heredes sibi relinquere voluerit, et hoc
post mortem testatoris iurati deponant. Quod igitur
quisque rusticorum, sicut praedictum est, pro suis
rebus disposuerit, hoc omnimodo legum subtilitate
remissa firmum validumque consistat.

Dat. III. Non. Tul. Constantinop. Dn. TUSTI-
NIANOA.IV. EtPAULINO V. C. Conss. (534).
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knowledge of letters, strictly comply with the
prescribed formalities in the execution of their last
wills? Therefore, considering the beneficence of
God, We have deemed it necessary to come to the
relief of their ignorance by means of this law.

Hence, We order that, in all the towns and camps of
the Roman Empire, where Our laws have been
promulgated, and the science of letters flourishes, all
the provisions contained in the books of Our Digest
and Institutes, as well as in Our Imperial Decrees and
regulations providing for the execution of wills, shall
be observed, and that no change shall be made in
them by the present law. In those places in which
educated men are rarely found, We grant, by the
present enactment, that residents of the country shall
observe their ancient customs instead of the law, so
that, wherever persons who know how to write can be
found, seven witnesses who are required for the
attestation of a will shall be called together, and each
one shall affix his own signature thereto. Where,
however, educated persons cannot be found, seven
witnesses shall be permitted to attest the will without
signing the same. But when seven witnesses cannot
be found in that neighborhood, We order that
witnesses to at least the number of five shall be called
together, but We do not, under any circumstances,
permit a smaller number to be sufficient. Where one,
two, or more are educated, they are authorized to
write the signatures of the others in their presence, in
order that the witnesses themselves may be aware of
the intention of the testator, and by all means may
know what heir or heirs he desires to appoint, and
they must state this on oath after the death of the
testator. Therefore, every resident of the country (as
mentioned above) may make this disposition of his
estate, and the rigor of the law having been relaxed, it
shall remain incontrovertible and valid.

Given at Constantinople, on the third of the Nones
of July, during the Consulate of Our Lord Justinian,
Consul for the fourth time, and Paulinus, Consul for
the fifth time, 534.
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ultimas voluntades tanta sutileza de las leyes los
campesinos, y los que no saben de letras? Por esto,
atendiendo a la humanidad de Dios, hemos creido
necesario venir con esta ley en auxilio de la sencillez
de aquéllos.

Asi, pues, mandamos, que en todas las ciudades y
en los campamentos del orbe romano, donde fueron
conocidas nuestras leyes, y donde hay conocimiento
literario, se observe todo lo que se mandd en los
libros de nuestro Digesto, o en los de la Instituta, y en
las sanciones imperiales y en nuestras disposiciones
sobre la manera de hacer los testamentos, y que en
virtud de la presente ley no se haga innovacion
alguna. Mas en aquellos lugares en que por rareza se
hallan hombres de letras, les concedemos por la
presente ley a los campesinos que tenga fuerza de ley
la antigua costumbre de los mismos, pero de suerte
que donde se hallaren quienes sepan de letras se
presenten siete testigos, a los que es necesario llamar
para que lo sean, y firme cada uno por si mismo; pero
que donde no se hallen quienes sepan de letras, sean
admitidos siete testigos que presten testimonio aun
sin escrito. Mas si en aquel lugar no se hubieren
hallado de ninguna manera siete testigos, mandamos
que de todos modos se presenten hasta cinco testigos;
pero de ningiin modo concedemos que menos. Mas si
uno o dos o varios supieren escribir, séales licito
poner su firma por los que no sepan, pero que estén
presentes, mas de suerte que los mismos testigos
conozcan la voluntad del testador, y principalmente a
quién o a quiénes haya querido dejar como herederos
suyos, y declarenlo bajo juramento después de la
muerte del testador. En su consecuencia, lo que
cualquier campesino hubiere dispuesto, segun se ha
dicho, sobre sus bienes, subsista de todos modos
firmey valido, dispensandose la sutileza de las leyes.

Dada en Constantinopla a 3 de las Nonas de Julio,
bajo el cuarto consulado del sefior JUSTINIANO,
Augusto, y el de PAULINO, varéon esclarecido.
[534.]
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TIT. XXIV

DE HEREDIBUS INSTITUENDIS, ET QUAE
PERSONAE HEREDES INSTITUI NON
POSSUNT

1.- Imp. TITUS AELIUS ANTONINUS A.
ANTHESTIANO.- Qui deportantur, si heredes scri-
bantur, tamquam peregrini capere non possunt, sed
hereditas in ea causa est, in qua esset, si scripti non
fuissent.

Sine die et consule.

2.- Imp. ANTONINUS 4. CAELITIO.- Pater tuus
si ex residua parte heres institutus est, quam alter
heres scriptus capere non posset, isque ad nullam
partem hereditatis propter condicionem suam admitti
potuit, ex asse heres extitit: nam residui commemo-
ratio etiam totum admittit.

PP. XV. Kal. Tul. Romae, duobus ASPRIS Conss.
(212).

3.- Imp. ALEXANDER 4. VITALIL, militi.- Quum
proponas Alexandrum equitem testamento primo
loco Iulianum ut libertum suum heredem instituisse
eique substituisse his verbis: "quod si ex aliqua causa
primus hereditatem meam adire noluerit vel non
potuerit, tunc in locum secundum heredem substituo
vitalem", post mortem autem testatoris iulianum
servum communem fuisse defuncti militis et zoili
fratris eius apparuerit, an tu ex substitutione
admittereris, voluntatis est quaestio. Nam si credens
eum proprium et suum libertum heredem instituit nec
per eum ad alium quemquam hereditatem pertinere
voluit, extitit condicio substitutionis tibique delata
hereditas est.
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TITLE XXIV

CONCERNING THE APPOINTMENT OF
HEIRS, AND WHAT PERSONS CANNOT BE
APPOINTED HEIRS

1.- The Emperor Titus Aelius Antoninus to
Anthestianus.- Persons who have been deported and
afterwards appointed heirs are considered as
foreigners, and not entitled to take under the will; but
the right of inheritance remains in the same condition
in which it would have been if no heirs had been
designated.

Without date or designation of consul.

2.- The Emperor Antoninus to Caelitius.- If your
father has been appointed heir to a residuary estate,
which another testamentary heir cannot take, the
latter will not be entitled to any portion of the estate
on account of his condition, and your father will be
the heir to the whole of it, for the designation of the
residuary estate is understood to mean all of the
same.

Given at Rome on the fifteenth of the Kalends of
July, under the Consulate of the two Aspers, 212.

3.- The Emperor Alexander to the Soldier Vital.-
You state that the knight Alexander appointed by his
will Julian, who was his freedman, his heir in the first
place, and made a substitution for him in the
following words: "If, for any reason, my first heir
should decline to accept my estate, or should be
unable to do so, I then substitute Vital, my second
heir, in his stead." After the death of the testator, it
was ascertained that Julian was the common slave of
the deceased soldier and his brother Zoilus, and the
question arises whether you should be admitted to the
substitution, for if a testator, believing that Julian was
his own private freedman, appointed him his heir,
and did not wish that the estate should belong to
anyone else through him, the condition of the
substitution is fulfilled, and you are entitled to the
estate.
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TITULO XXIV

DE LA INSTITUCION DE HEREDEROS, Y DE
LAS PERSONAS QUE NO PUEDEN SER
INSTITUIDAS HEREDEROS

1.- El Emperador TITO ELIO ANTONINO,
Augusto, a ANTESTIANO.- Los quo son depor-
tados, si fuesen instituidos herederos, no pueden,
como si fueran extranjeros, adquirir, y la herencia
queda en la situacion en que estaria, si no hubiesen
sido instituidos.

Sin designacion de dia ni de consul.

2.- El Emperador ANTONINO, Augusto, a CE-
LICIO.- Si tu padre fue instituido heredero en la res-
tante parte que otro heredero instituido no pudiera
adquirir, y este no pudo por causa de su propia
condicion ser admitido a ninguna parte de la he-
rencia, quedd heredero de la totalidad; porque la
mencién de lo restante comprende también la to-
talidad.

Publicada en Roma a 15 de las Calendas de Julio,
bajo el consulado de los dos ASPROS. [212.]

3.- El Emperador ALEJANDRO, Augusto, a
VITAL, militar.- Puesto que expones que ¢l caballero
Alejandro instituy6 en primer lugar en el testamento
heredero a Julian, como a liberto suyo, y que a él le
nombrd un substituto en estos términos: «pero si por
alguna causa no hubiere querido o podido el primero
adir mi herencia, en este caso substituyo en su lugar
como segundo heredero a Vitaly, y aparecio después
de la muerte del testador que Julian era esclavo
comun del difunto militar y de Zoilo, su hermano, es
cuestion de interpretacion de la voluntad la de si ta
seras admitido en virtud de la substitucion. Porque si
lo instituy6é heredero creyéndolo propio y liberto
suyo, y no quiso que por medio de ¢l fuese a otro
cualquiera la herencia, se cumplio la condicion de la
substitucion, y se te defirid la herencia.
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Quod si verba substitutionis subscriptae ad ius
rettulit, ut si nec per semet ipsum alium fecisset
heredem (potuit enim quamvis iubente domino nolle
adire), ita demum substitutus vocaretur, si tamen
paruit domino et adiit, substitutioni locus non est.

PP. VI. Kal. Mai. MAXIMO 1II. Et AELIANO
Conss. (223).

4.- Imp. GORDIANUS 4. ULPIO.- Si pater tuus
eum quasi filium heredem instituit, quem falsa opi-
nione ductus suum esse credebat, non instituturus, si
alienum nosset, isque postea subditicius esse
ostensus est, auferendam ei successionem divi severi
et antonini placitis continetur.

PP. Prid. Non. Octob. PIO et PONTIANO Conss.
(238).

5.- Idem A. CASSIANO.- Non ideo minus uxor
fure heres videtur instituta, quod non uxor, sed
adfinis testamento nominata est.

PP. V. Kal. Octob. GORDIANO A. II. Et POM-
PEIANO Conss. (241).

6.- Impp. PHILIPPUS 4. Et PHILIPPUS C.
ANTONIO.- Si compensandi debiti gratia uxor ma-
ritum fecit heredem, desiderio tuo praeter portionem
hereditatis debitum quoque restitui postulantis non
tantum iuris severitas, verum etiam defunctae
voluntas refragatur.

PP. XII. Kal. Mart. PRAESENTE et ALBINO
Conss. (246).
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But where the terms of the written substitution
were referred by him to the law, so that if he did not
appoint another heir through Julian (for he could
refuse to accept the estate even if his master ordered
him to do so) the substitute would be called to the
succession. If, however, he should obey his master,
and enter on the estate, there would be no ground for
the substitution.

Given on the sixth of the Kalends of May, during
the Consulate of Maximus, Consul for the second
time, and Aelianus, 223.

4.- The Emperor Gordian to Ulpius.- If your father
appointed as his heir one whom he falsely believed to
be his son, and it is shown that he would not have
appointed him if he had known that he was a stranger,
and the latter is afterwards proved to be
supposititious, it is established by the decisions of the
Divine Severus and Antoninus that he should be
deprived of the estate.

Given on the day before the Nones of October,
during the Consulate of Pius and Pontianus, 238.

5.- The Same Emperor to Cassianus.- Your wife is
none the less considered to have been legally
appointed your heir, if she is mentioned in the will,
not as your wife, but as a connection by marriage.

Given on the fifth of the Kalends of October,
during the Consulate of Gordian, Consul for the
second time, and Pompeianus, 241.

6.- The Emperor Philip and the Caesar Philip to
Antoninus.- If your wife appointed you her heir for
the purpose of setting off a debt, not only the strict
construction of the law, but also the will of the
deceased are opposed to your claim demanding
payment of the obligation, in addition to the share of
the estate which was bequeathed to you.

Given on the twelfth of the Kalends of March,
during the Consulate of Prsesens and Albinus, 246.
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Mas si refirio las palabras de la substitucion
subscrita al derecho, para que, si por medio de si
mismo no hubiese hecho heredero a otro, (porque
pudo, aun mandandoselo el sefior, no querer adir),
solo en este caso fuere llamado el substituto, si, no
obstante, obedecio al sefior y adi6 la herencia, no ha
lugar a la substitucion.

Publicada a 6 de las Calendas de Mayo, bajo el
segundo consulado de MAXIMO y el de ELIANO.
[223.]

4.- El Emperador GORDIANO, Augusto, a
ULPIO.- Si tu padre instituyd heredero como hijo
suyo a quien llevado de falsa inteligencia creia que lo
era suyo, y no lo hubiera de haber instituido si
hubiese sabido que lo era de otro, y después se probd
que aquel era supuesto, se contiene en los decretos
del divino Severo y de Antonino que se le ha de quitar
lasucesion.

Publicada a 1 de las Nonas de Octubre, bajo el
consulado de PIO y de PONCIANO. [238.]

5.- El mismo Augusto a CASSIANO.- No porque
en el testamento no fue nombrada mujer, sino afin, se
considera menos instituida en derecho heredera tu
mujer.

Publicada a 5 de las Calendas de Octubre, bajo el
segundo consulado de GORDIANO, Augusto, y el
de POMPEYANO. [241.]

6.- Los Emperadores FILIPO, Augusto, y FILIPO,
César, a ANTONIO.- Si para compensar una deuda
hizo una mujer heredero a su marido, se opone a tu
deseo, al pretender que ademas de la porcion de la
herencia se te restituya también la deuda, no
solamente el rigor del derecho, sino también la
voluntad de la difunta.

Publicada a 12 de las Calendas de Marzo, bajo el
consulado de PRESENTE y de ALBINO. [246.]
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7.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. ZIZONIL.- Nec apud peregrinos fratrem sibi
quisquam per adoptionem facere poterat. Cum igitur,
quod patrem tuum voluisse facere dicis, irritum sit,
portionem hereditatis, quam is adversus quem
supplicas velut adoptatus frater heres institutus tenet,
restitui tibi curae habebit praeses provinciae.

PP. III. Non. Decemb. DIOCLETIANO II. Et
ARISTOBULO Conss. (285).

8.- lidem AA. HADRIANO.- Collegium, si nullo
speciali privilegio subnixum sit, hereditatem capere
non posse dubium non est.

PP. X. Kal. Iun. Ipsis IV. EtIII. AA. Conss. (290).

9.- lidem AA. Et CC. IULIAE.- Extraneum etiam
cum morietur heredem scribi placuit.

PP. XVI. Kal. Novemb. Sirmii, AA. Conss. (293-
304).

10.- lidem AA. Et CC. ASCLEPIADAE.- Neque
per se heredes institutos, quibus hoc concessum non
est, neque per servos proprios hereditatem posse
quaerere dictat iuris ratio.

S. XVI. Kal. Septemb. Sirmii, Caess. Conss. (294-
3095).

11.- Impp. THEODOSIUS et VALENTININAUS
AA. HIERIO P. P.- Extraneum etiam penitus
ignotum heredem quis instituere potest.

Dat. X. Kal. Mart. Constantinop. FELICE et
TAURO Conss. (428).
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7.- The Emperors Diocletian and Maximmn to
Zizo.- No one can adopt any person as a brother
among foreigners. Therefore, as you state that your
father did this, his act is void, and that portion of the
estate which he against whom you have filed your
petition holds under the title of an adopted brother,
the Governor of the province will take care shall be
restored to you.

Given on the third of the Nones of December,
during the Consulate of Diocletian, Consul for the
second time, and Aristobolus, 285.

8.- The Same Emperors to Hadrian.- There is no
doubt that a corporate body, if it does not enjoy any
special privilege, cannot acquire an estate.

Given on the tenth of the Kalends of June, during
the Consulate of Diocletian, Consul for the fourth
time, and Maximian, Consul for the third time, 290.

9.- The Same Emperors and Caesars to Julia.- It
has been decided that when anyone dies he can
appoint a stranger his heir.

Given on the sixteenth of the Kalends of No-
vember, during the Consulate of the above-
mentioned Emperors. 293-304.

10.- The Same Emperors and Caesars to
Asclepiada.- The rule of law declares that persons
who are not permitted to receive an inheritance
cannot acquire it either through themselves as
appointed heirs, or by means of their own slaves.

Given on the sixteenth of the Kalends of
September, during the Consulate ofthe Caesars, 294.

11.- The Emperors Theodosius and Valentinian to
Hierius, Praetorian Prefect.- Anyone can appoint a
stranger his heir, even if he is entirely unknown to
him.

Given at Constantinople, on the eleventh of the
Kalends of March, during the Consulate of Felix and
Taurus, 428.
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7.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos, a ZIZON.- Ni aun entre los
extranjeros podia uno hacer hermano a otro por la
adopcion. Asi, pues, como quiera que sea nulo lo que
dices que tu padre quiso hacer, el presidente de la
provincia cuidara de que se te restituya la porcion de
herencia que como hermano adoptado, instituido
heredero, tiene aquel contra quien suplicas.

Publicada a 3 de las Nonas de Diciembre, bajo el
segundo consulado de DIOCLECIANO vy el de
ARISTOBULO. [285.]

8.- Los mismos Augustos a ADRIANO.- No hay
duda de que un colegio no puede adquirir una
herencia, si no esta apoyado en algun privilegio es-
pecial.

Publicada a 10 de las Calendas de Junio, bajo el
cuarto y el tercer consulado de los mismos Augustos.
[290.]

9.- Los mismos Augustos y Césares a JULIA.- Se
determind, que se instituyera heredero a un extrafo
también cuando muriese.

Publicada en Sirmio a 16 de las Calendas de
Noviembre, bajo el consulado de los Augustos. [293-
304.]

10.- Los mismos Augustos y Césares a ASCLE-
PIADA. .- La razon del derecho dicta, que aquellos a
quienes no se les concedid esto no pueden adquirir
una herencia, ni por si, instituidos herederos, ni por
medio de sus propios esclavos.

Sancionada en Sirmio a 16 de las Calendas de
Septiembre, bajo el consulado de los Césares. [294-
305.]

11.- Los Emperadores TEODOSIO y
VALENTINIANO, Augustos, a HIERIO, Prefecto
del Pretorio.- Cualquiera puede instituir heredero a
un extrafio, aun siendo completamente desconocido.

Dada en Constantinopla a 10 de las Calendas de
Marzo, bajo el consulado de FELIX y de TAURO.
[428.]
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12.- Imp.LEO 4. ERYTHRIO P. P- Hereditatis vel
legati seu fideicommissi aut donationis titulo domus
aut annonae civiles aut quaeclibet aedificia vel
mancipia ad ius inclitae urbis vel alterius cuiuslibet
civitatis pervenire possunt.

Dat. V. Kal. Mart. MARCIANO et ZENONE
Conss. (469).

13.- Imp. IUSTINIANUS 4. MENNAE P. P.-
Quotiens certi quidem ex certa re scripti sunt heredes
vel certis rebus pro sua institutione contenti esse iussi
sunt, quos legatariorum loco haberi certum est, alii
vero ex certa parte vel sine parte, qui pro veterum
legum tenore ad certam unciarum institutionem
referuntur, eos tantummodo omnibus hereditariis
actionibus uti vel conveniri decernimus, qui ex certa
parte vel sine parte scripti fuerint, nec aliquam
deminutionem earundem actionum occasione
heredum ex certare scriptorum fieri.

Dat. VIII. Id. April. Constantinop. DECIO V. C.
Cons. (529).

14.- Idem A. IOANNI P. P.- Quum in libris Ulpiani,
quos ad Massurium Sabinum scripsit, talis species
relata est, hanc apertius expedire nobis visum est.
Quidam testamentum faciens ita instituit:
"Sempronius Plotii heres esto". Veteres quidem
existimabant errorem nominis esse et sic
institutionem valere, quasi testator Plotius
nominaretur et Sempronium sibi scripsisset heredem
Sed huiusmodi sententiam crassiorem esse
existimamus: neque enim sic homo supinus, immo
magis stultus invenitur, ut suum nomen ignoret.
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12.- The Emperor Leo to Erythrius, Praetorian
Prefect.- This Renowned City, or any other town, can
obtain by inheritance a legacy, a trust, a donation, a
yearly supply of provisions, any buildings
whatsoever, or slaves.

Given on the fifth of the Kalends of March, during
the Consulate of Martian and Zeno, 469.

13.- The Emperor Justinian to Menna, Praetorian
Prefect.- Whenever heirs are designated with
reference to any specified property, or are ordered to
be content with their appointment as heirs to a certain
portion of an estate, it is settled that they are
considered to occupy the place of legatees, and We
order that when any others, who are appointed heirs
to a certain share, or without the designation of a
share, but, in accordance with the tenor of the ancient
laws, are mentioned as being entitled to a definite
number of twelfths of the estate, they can only
employ all hereditary actions, or be sued, where they
have been appointed heirs to a specified part of the
inheritance, or without any share being designated,
and that their right to said actions shall not be affected
by the testamentary appointment of heirs to any
certain portion of said estate.

Given at Constantinople, on the eighth of the Ides
of April, during the Consulate of the Illustrious
Decius, 529.

14.- The Same to John, Praetorian Prefect.- The
following case contained in the books of Ulpian,
which he published on the works of Masurius
Sabinus, seems to Us to require to be more plainly
stated. A certain person when executing a will made
an appointment as follows, "Let Sempronius be the
heir of Plotius." Some of the ancient authorities
thought that there was a mistake in the name, and that
the appointment should be as valid as if the testator
had actually been named Plotius, and had mentioned
Sempronius as his heir. We, however, hold that this
opinion is incorrect, for no man can be found who is
so ignorant, or rather such a fool, as not to know his
ownname.
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12.- El Emperador LEON, Augusto, a ERITRIO,
Prefecto del Pretorio.- Pueden ir a propiedad de la
inclita ciudad o de otra cualquiera por titulo de
herencia, o de legado, o de fideicomiso, o de do-
nacién, casas o rentas civiles, o cualesquiera
edificios, o esclavos.

Dada a 5 de las Calendas de Marzo, bajo el
consulado de MARCIANO y de ZENON. [469.]

13.- El Emperador JUSTINIANO, Augusto, a
MENNA, Prefecto del Pretorio.- Siempre que
algunos fueron instituidos herederos de cierta cosa, o
que se les mand6 que en vez de su institucion se
contentaran con ciertas cosas, a los cuales es cierto
que se les tiene en lugar de legatarios, y otros en
cierta parte o sin parte, los cuales se refieren a tenor
de las antiguas leyes a cierta institucion de dozavos,
mandamos que solamente puedan utilizar todas las
acciones de la herencia o ser demandados con ellas
los que hubieren sido instituidos en cierta parte o sin
parte, y que con ocasion de los herederos instituidos
en cierta cosa no sufran menoscabo alguno las
mismas acciones.

Dada en Constantinopla a 8 de los Idus de Abril,
bajo el consulado de DECIO, varon esclarecido.
[529.]

14.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Como en los libros que Ulpiano escribid
sobre los de Massurio Sabino se refiri6 el siguiente
caso, nos ha parecido conveniente resolverlo con
mas claridad. Uno al hacer testamento hizo asi la
institucion: «Sea Sempronio heredero de Plocio».
Los antiguos estimaban que este era un error de
nombre, y que la institucion era valida de esta
manera, como si el testador se llamase Plocio, y
hubiese instituido heredero suyo a Sempronio. Pero
consideramos que esta opinion es mas erronea;
porque no se encuentra hombre tan negligente, atin
mas, tan estulto, que ignore su propio nombre.
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Sed si quidem ipse testator Plotio cuidam heres
extitit, manifestissimum esse sibi Sempronium
heredem instituisse, ut per mediam ipsius personam
Plotii heres efficiatur: et hoc argumentamur ex
antiqua regula, quae voluit heredem heredis
testatoris esse heredem. Sin autem nihil tale factum
est, supervacuam esse et inanem huiusmodi
institutionem, nisi prius herede plotio sibi instituto
sic adiecit: "Sempronius Plotii heres esto". Tunc
etenim existimandum est eum dixisse, si non Plotius
heres sibi fuerit, tunc Sempronium in locum
partemve Plotii ex substitutione vocari, ut ita ex
consequentia verborum Plotius quidem institutus,
Sempronius autem substitutus inveniatur. Sin autem
neque ipse testator Plotio heres extitit neque Plotium
heredem antea scripsit et sic Sempronium Plotio
heredem voluit esse, nullius esse momenti talem
institutionem, cum non est verisimile in suum nomen
quendam errasse.

Dat. I1I. Kal. August. Post consulatum LAMPADII
et ORESTIS VV.CC. (531).

TIT. XXV

DE INSTITUTIONIBUS VEL
SUBSTITUTIONIBUS SEU
RESTITUTIONIBUS SUB CONDITIONE
FACTIS

1.- Impp. SEVERUS et ANTONINUS AA4. ALE-
XANDRO.- Quum avum maternum ea condicione
filiam tuam heredem instituisse proponas, si Anthylli
filio nupsisset, non prius eam heredem existere,
quam condicioni paruerit aut Anthylli filio recusante
matrimonium impeditum fuerit, manifestum est.

PP. Kal. Octob. ANULINO et FRONTONE Conss.
(199).
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But if the testator himself was the heir of a certain
Plotius, it is clear that he appointed Sempronius his
heir, so that, by means of the testator himself, he
might become the heir of Plotius. We arrive at this
conclusion from consideration of the ancient law
which stated that the heir of the heir should also
inherit from the testator. If, however, nothing of this
kind occurred, such an appointment is superfluous
and void, unless before Plotius was appointed his heir
the testator had added, "Let Sempronius be the heir of
Plotius," for then it should be held that if Plotius did
not become his heir, Sempronius would be called by
way of substitution to the entire share of Plotius, so
that Plotius, having been appointed heir as the result
of the words of the testator, Sempronius would
become his substitute. But if the testator himself was
not the heir of Plotius, and had not previously
appointed Plotius his heir, and wished Sempronius to
be the heir of Plotius, an appointment of this kind is of
no force or effect whatever, as it is not probable that
anyone would make a mistake in his own name.

Given on the third of the Kalends of August, after
the fifth Consulate of Lampadius and Orestes, 531.

TITLE XXV

CONCERNING APPOINTMENTS,
SUBSTITUTIONS, AND RESTITUTIONS
MADE CONDITIONALLY

1.- The Emperors Severus and Antoninus to
Alexander.- As you allege that the maternal
grandfather of your daughter appointed her his heir,
provided she married the son of Anthyllus, it is clear
that she cannot become his heir without complying
with the condition, and that the son of Anthyllus, by
refusing to marry her, will prevent her from obtaining
the estate.

Given on the Kalends of October, during the
Consulate of Anulinus and Fronto, 199.
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Mas si verdaderamente el mismo testador fue
heredero de un tal Plocio, es evidente que instituy6 a
Sempronio heredero suyo, para que por la intermedia
persona de si mismo se haga heredero de Plocio; y
esto lo inducimos de la antigua regla, que quiso que
el heredero del heredero fuese heredero del testador.
Pero si no sucedioé nada de esto, es superflua y sin
efecto semejante institucion, a no ser que, habiendo
instituido primeramente heredero suyo a Plocio,
hubiera afiadido de este modo: «sea Sempronio
heredero de Plocio». Porque entonces se ha de
estimar que el dijo, que, si Plocio no hubiere sido su
heredero, en tal caso fuera llamado Sempronio, en
virtud de la substitucion, en el lugar o a la parte de
Plocio, de suerte que asi, conforme al sentido de las
palabras, se halle ciertamente instituido Plocio, pero
substituido Sempronio. Mas si ni el mismo testador
fue heredero de Plocio, ni instituy6 antes heredero a
Plocio, y quiso de este modo que Sempronio fuese
heredero de Plocio, no es de valor alguno tal insti-
tucion, porque no es verosimil que uno haya errado
en su propio nombre.

Dada a 3 de las Calendas de Agosto, después del
consulado LAMPADIO y de ORESTE, varones
esclarecidos. [531.]

TITULO XXV

DE LAS INSTITUCIONES O DE LAS
SUBSTITUCIONES O RESTITUCIONES
HECHAS BAJO CONDICION

1.- Los Emperadores SEVERO y ANTONINO,
Augustos, a ALEJANDRO.- Puesto que expones que
el abuelo materno instituy6 heredera a tu hija con esta
condicion, si se hubiese casado con el hijo de Antilo,
es manifiesto que ella no queda heredera antes que
hubiere cumplido la condicién, o que se hubiere
impedido el matrimonio por rehusarlo el hijo de
Antilo.

Publicada las Calendas de Octubre, bajo el con-
suladode ANULINO y de FRONTON. [199.]
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2.- Imp. ANTONINUS 4. CASSIAE.- Condicioni,
sub qua testamento matris tuae heres instituta es, si
non paruisti, substitutio locum habet. Nec enim
videri potest sub specie turpium nuptiarum vi-
duitatem tibi indixisse, cum te filio sororis suae
consobrino tuo probabili consilio matrimonio
fungere voluerit. Nec extraordinario auxilio indiges,
cum ex his quae libello complexa es declaretur non
per eum stetisse, quominus supremae voluntati
matris tuae testatricis satisfieret.

PP. VIII. Id. Mart. Romae, ANTONINO A. IV. Et
BALBINO Conss. (213).

3.- Idem A. MAXENTIO et aliis.- Si mater vos sub
condicione emancipationis heredes instituit et,
priusquam voluntati defunctae pareretur, sententiam
pater meruit vel aliter defunctus est, morte eius vel
alio modo patria potestate liberati ius adeundae
hereditatis cum sua causa quaesistis.

S. Prid. Kal. Mai. SABINO et ANULINO Conss.
(216).

4.- Imp. ALEXANDER 4. AEMILIANO.- Si pater
filium quem in potestate habebat sub condicione,
quae in ipsius potestate non erat, heredem scripsit
nec in defectum eius exheredavit, iure testatus non
videtur. Quum autem trans mare et longe te agentem
sub hac condicione heredem scriptum esse dicas, si
in patriam, quae in provincia mauritaniae erat,
regressus fuisses, nec exheredatum te adleges, si in
eum locum non redisses, manifestum est multis
casibus non voluntariis sed fortuitis evenire potuisse,
ut eam implere non posses: et ideo adire non
prohiberis hereditatem.
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2.- The Emperor Antoninus to Cassia.- If you did
not comply with the condition under which you were
appointed the heir of your mother, the substitution
will take effect, for it cannot be held that you were
released under the pretext that the marriage would be
dishonorable because your mother desired you to be
united in matrimony with the son of her sister, who is
your cousin, probably with the design of acquiring
his father's estate. You are not entitled to any
extraordinary relief as is stated in the prayer of your
petition, for it was not his fault that the condition
imposed by the last will of your mother, the testatrix,
was not complied with.

Given at Rome, on the eighth of the Ides of March,
during the Consulate of Antoninus, Consul for the
fourth time, and Balbinus, 213.

3.- The Same Emperor to Maxentius and Others.- If
your mother appointed your heirs under the condition
of your emancipation, and, before the will of the
deceased was complied with, your father incurred the
sentence of deportation, or died, and you were freed
from his control by his death, or in any other way, you
have in consequence acquired the right to enter upon
his estate.

Given on the day before the Kalends of May,
during the Consulate of Sabinus and Anulinus, 216.

4.- The Emperor Alexander to Aemylianus.- When
a father appoints his son, who is subject to his
authority, his heir, under the condition that he shall be
emancipated, and did not disinherit him, in case he
should fail to be emancipated, he is not considered to
have died testate. As you allege that you had gone
beyond seas, and to a far distant country, and that you
were appointed his heir under the condition that you
should return to your own country, which is in the
province of Mauritania, and you do not state that you
would be disinherited if you did not return, it is
evident that you were not able to comply with the
condition on account of the occurrence of many
events which were not under your control, but
accidental, and therefore you are not prohibited from
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2.- El Emperador ANTONINO, Augusto, a
CASSIA.- Si no cumpliste la condicion bajo la que
fuiste instituida heredera en el testamento de tu
madre, tiene lugar la substitucion. Porque no se
puede considerar que te impuso la viudez so pretexto
de unas nupcias vergonzosas, al haber querido con
admisible designio unirte en matrimonio con el hijo
de su hermana, tu primo. Y no necesitas el auxilio
extraordinario, puesto que aparece de lo que en la
instancia comprendiste, que no consistio en ¢l que no
se diera cumplimiento a la Gltima voluntad de tu
madre, la testadora.

Publicada en Roma a 8 de los Idus de Marzo, bajo
el cuarto consulado de ANTONINO, Augusto, y el de
BALBINO. [213.]

3.- El mismo Augusto a MAXENCIO y a otros.- Si
vuestra madre os instituy6 herederos bajo condicion
de ser emancipados, y antes que se obedeciese a la
voluntad de la difunta vuestro padre fue condenado o
fallecio de otra manera, habiéndoos librado de la
patria potestad con su muerte o de otro modo,
adquiristeis el derecho de adir la herencia con su
propia condicion.

Sancionada a 1 de las Calendas de Mayo, bajo el
consuladode SABINO yde ANULINO. [216.]

4.- El Emperador ALEJANDRO, Augusto, a
EMILIANO.- Si al hijo que tenia en su potestad lo
instituy6 heredero el padre bajo una condicién que
no estaba en la posibilidad de aquél, y no lo
desheredo6 en el caso de incumplimiento de la misma,
no se considera que testo con arreglo a derecho. Mas
como dices que hallandote ti en ultramar, y lejos,
fuiste instituido heredero bajo esta condicion, si
hubieses regresado a la patria, que estaba en la
provincia de Mauritania, y no alegas que fuiste
desheredado si no hubieses vuelto a aquel lugar, es
evidente que pudo acontecer por muchas
circunstancias no voluntarias, sino fortuitas, que no
pudieras cumplirla; y por lo tanto no se te prohibe
adir laherencia.
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PP. VI. Kal. April. IULTIANO II. Et CRISPINO
Conss. (225).

5.- Impp. VALERIANUS et GALLIENUS AA.
MAXIMAE.- Reprehendenda tu magis es quam
mater tua. Illa enim si heredem te sibi esse vellet, id
quod est inutile, matrimonium te dirimere cum viro
non iuberet. Tu porro voluntatem eius divortio com-
probasti: oportuerat autem, etsi condicio huiusmodi
admitteretur, praeferre lucro concordiam maritalem.
Enimvero cum boni mores haec observari vetent,
sine ullo damno coniunctionem retinere potuisti.
Redi igitur ad maritum sciens hereditatem matris,
etiamsi redieris, retenturam, quippe quam retineres,
licet prorsus ab eo non recessisses.

PP. XII. Kal. Decemb. VALERIANO IV. Et
GALLIENOIITAA. Conss. (257).

6.- Impp. TUSTINIANUS 4. Ad Senatum.-
Generaliter sancimus, si quis ita verba sua
composuerit, ut edicat: "si filius vel filia intestatus
vel intestata" vel etiam "sine liberis" aut " sine nuptiis
decesserit", et ipse vel ipsa vel liberos sustulerit vel
nuptias contraxerit sive testamentum fecerit, firmiter
res possideri et non esse locum substitutioni vel
restitutioni: si enim nihil ex his fuerit subsecutum,
tunc valere condicionem et res secundum verba
testamenti restitui, ut incertus successionis morientis
exitus videatur certo substitutionis vel restitutionis
fine concludi. Cui enim ferendus est intellectus, si
forsitan testamentum quidem non fecerit,
posteritatem autem habuerit, propter huiusmodi
verborum angustias liberos eius omni paene fructu
paterno defraudari? viam itaque impiam obstruentes,
ut ne quis et alius deviaverit, huiusmodi facimus

CODE.- BOOK VI: TITLE XXV

entering upon the estate.

Given on the sixth of the Kalends of April, during
the Consulate of Julian, Consul for the second time,
and Crispinus, 225.

5.- The Emperors Valerian and Gallienus to
Maxima.- You are more to blame than your mother,
for if she wished you to be her heir, she should not
have ordered you to separate from your husband, a
provision which is of no effect; but you have,
nevertheless, complied with the terms of her will by
obtaining a divorce. It would, however, have been
better to have preferred marital concord to gain, even
if a condition of this kind was valid, for as good
morals forbid such conditions to be observed, you
could have retained your marriage without suffering
any loss. Therefore, return to your husband, being
aware that, even if you do so, you can acquire your
mother's estate, as you will certainly be entitled to do,
as you would have acquired it even if you had not
separated from him.

Given on the twelfth of the Kalends of December,
during the Consulate of Valerian, Consul for the
fourth time, and Gallienus, Consul for the third time,
257.

6.- The Same Emperor to the Senate.- Generally
speaking, We order that if a testator should make use
of'the following words in his will, "If either my son or
daughter dies intestate, or without issue, or
unmarried; and either one of them should have
children, or marry, or make a will," there will be no
ground for either substitution or restitution. If,
however, nothing of this kind took place, the
condition will be valid, and the estate shall be
transferred in accordance with the terms of the will,
and the result of the uncertain succession of the
deceased be finally determined by either substitution
or restitution. But what course must be pursued if he
did not make a will, and has descendants? Would his
children be entirely deprived of their father's estate,
on account of the perplexity attaching to expressions
of'this kind ? Therefore, with the design of preventing
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Publicada a 6 de las Calendas de Abril, bajo el
segundo consulado de JULIAN y el de CRISPIN.
[225.]

5.- Los Emperadores VALERIANO y GALIENO,
Augustos, a MAXIMA.- Mas bien has de ser ti
reprendida, que tu madre. Porque ella, si quisiera que
fueses su heredera, no dispondria esto que no es
valido, que disolvieses el matrimonio con tu marido.
Ta, a la verdad, aprobaste con el divorcio su
voluntad; pero habria sido conveniente, aunque se
admitiese condicion de tal naturaleza, preferir al
lucro la concordia marital. Porque como las buenas
costumbres vedan que se observen estas dis-
posiciones, pudiste sin ninglin perjuicio mantener tu
union. Vuelve, pues, a tu marido, sabiendo que,
aunque volvieres, retendras la herencia de tu madre,
porque la retendrias aunque de ningun modo te
hubieses separado de él.

Publicada a 12 de las Calendas de Diciembre, bajo
el cuarto consulado de VALERIANO y el tercero de
GALIENO, Augustos. [257.]

6.- El Emperador JUSTINIANO, Augusto, al
Senado.- En general mandamos, que si alguno se
hubiere expresado en tales términos, que diga, «si el
hijo o la hija hubiere fallecido intestado o intestada, o
también sin hijos, o sin haber contraido nupciasy, y
aquel o aquella hubiere tenido hijos, o contraido
nupcias, o hecho testamento, posea en firme los
bienes, y no haya lugar a la substitucién o a la
restitucion; porque si no hubiere sucedido nada de
esto, vale en éste caso la condicion, y se restituyen los
bienes conforme a las palabras del testamento, de
suerte que se considere que el resultado incierto de la
sucesion del que muere concluye con el término
cierto de la substitucion o de la restitucion. Porque ;a
quién se le ha de admitir la interpretacion, de que, si
acaso no hubiere hecho testamento, pero hubiere
tenido descendencia, sean privados los hijos de casi
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sanctionem et hanc legem in perpetuum valituram
inducimus tam patribus quam liberis gratam: quo
exemplo etiam aliis personis, licet extraneae sunt, de
quibus huiusmodi aliquod scriptum fuerit, medemur.

§ 1.- Quum autem invenimus excelsi ingenii
papinianum in huiusmodi casu, in quo pater filio suo
substituit nulla liberorum ex his procreandorum
adiectione habita, ex optimo intellectu disposuisse
evanescere substitutionem, si is qui substitutione
praegravatus est pater efficiatur et liberos sustulerit,
intellegentem non esse verisimile patrem, si de
nepotibus cogitaverit, talem fecisse substitutionem:
humanitatis intuitu hoc et latius et pinguius
interpretandum esse credidimus. Et si quis naturales
habuerit filios et partem eis reliquerit vel dederit
usque ad modum, quem nos statuimus, et
substitutioni eos subiugaverit nulla liberorum eorum
mentione facta, et hic intellegi evanescere
substitutionem, liberis eam excludentibus et
intellectu optimo his qui ad substitutionem vocantur
obsistente et non concedente ad eos eam partem
venire, sed ad filios vel filias, nepotes vel neptes,
pronepotes vel proneptes morientis transmittente, et
non aliter substitutione locum accipiente, nisi ipsi
liberi sine iusta subole decesserint: ut, quod inter
iustos liberos sanctum est, hoc et in naturales filios
extendatur. Quae omnia et in legatis vel
fideicommissis specialibus locum habere sancimus.

Dat. XI. Kal. August. Constantinop. LAMAPDIO
et ORESTE VV. CC. Conss. (530).
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such iniquitous provisions, and that no one else may
deviate from the proper path, We promulgate the
following law, and declare that it shall always remain
valid, and be as advantageous to parents as to
children, and by it we also protect the interests of
other persons, even though they may be strangers,
with reference to whom anything of this kind has
been inserted in the will. We have found that the
eminent.

§ 1.- Papinianus rendered a decision characterized
by the greatest wisdom in a case of this kind, in which
a father made a substitution for his children without
providing for any issue which they might have,
which would be of no effect, if he who was injured by
it became a father and had children, understanding
that it was not probable that if the father had thought
of grandchildren which he might have, he would
have made such a substitution. We think that, on
general principles of humanity, this interpretation
ought to be rendered broader and more explicit, so
that if anyone should have any natural children, and
should leave them a share of his estate, or give them
an amount of property within the limits which We
have prescribed, and subject them to substitution
without having mentioned any issue which they
might have, the substitution will be void, and the
estate will go to the children who have been
excluded; and, in accordance with the excellent
opinion referred to, those who are called to the
substitution shall not be entitled to the said share of
the estate, but it will pass to the sons or daughters,
grandsons or granddaughters, and great-grandsons or
great-granddaughters of the deceased. The
substitution cannot take place unless the children
themselves die without lawful issue, and whatever
has been decreed with reference to legitimate
children shall also extend to natural ones. We order
that all these provisions shall also apply to legacies
and special trusts.

Given at Constantinople, on the eleventh of the
Kalends of August, during the fifth Consulate of
Lampadius and Orestes, 530.
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todos los bienes del padre por virtud de la estricta
significacion de tales palabras? Y asi, cerrando este
impio camino, para que algiin otro no se extravie,
hacemos la presente sancion, e introducimos esta ley
perpetuamente valedera, favorable tanto para los
padres como para los hijos; de cuya manera
atendemos también a otras personas, aunque sean
extrafas, respecto de las que se hubiere escrito
alguna cosa semejante.

§ 1.- Mas como hallamos que Papiniano, de
grandisimo talento, resolvié en virtud de la mas
acertada interpretacion que en semejante caso, en el
que el padre le nombro6 substituto a su hijo, sin haber
afiadido nada respecto a los hijos procreados de este,
desaparecia la substitucion, si el que fue gravado con
la substitucion llegara a ser padre y tuviera hijos, por
entender que no era verosimil que el padre hubiera
hecho tal substitucion, si hubiere pensado en los
nietos; hemos creido por consideraciones de
humanidad que esto se ha de interpretar mas lata y
provechosamente. Y si uno hubiere tenido hijos
naturales, y les hubiere dejado o dado una parte hasta
el limite que nosotros hemos establecido, y los
hubiere sujetado a substitucion, sin haber hecho
mencion alguna de los hijos de ellos, entiéndase que
también en este caso desaparece la substitucion,
excluyéndola los hijos, y oponiéndose la mejor
interpretacion a los que son llamados a la substi-
tucién, y no permitiendo que aquella parte vaya a
ellos, sino transmitiéndola a los hijos o hijas, nietos o
nietas, biznietos o biznietas del que fallece, y no
teniendo lugar la substitucion de otro modo, sino si
los mismos hijos hubieren fallecido sin legitima
descendencia, de suerte que lo que se ha sancionado
respecto a los hijos legitimos se extienda también a
los hijos naturales. Todo lo cual mandamos que tenga
lugar asi en los legados como en los fideicomisos
especiales.

Dada en Constantinopla a 11 de las Calendas de
Agosto, bajo el consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [530.]
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7.- Idem A. IOANNI P P.- Si quis heredem
scripserit sub tali condicione: "si ille consul fuerit
factus" vel "praetor”, vel ita filiam suam heredem
instituerit: "sinupta erit", vivo autem testatore vel ille
consul processerit vel praetor fuerit factus vel filia
eius nupta fuerit et adhuc vivo testatore consulatum
quidem vel praeturam illi deposuerint, filia autem
eius diverterit, omni dubitatione veterum explosa
sancimus, quandocumque impleta fuerit condicio,
sive vivo eo sive mortis tempore sive post mortem,
condicionem videri esse completam. Quod et in
legatis et in fideicommissis et in libertatibus
obtinendum esse censemus, ne, dum nimia utimur
circa huiusmodi sensus subtilitate, iudicia testantium
defraudentur.

Dat. IX. Kal. August. Constantinop. Post
consulatum LAMPADII et ORESTIS VV. CC. (531).

8.- Idem A. IOANNI P. P- Si testamentum ita
scriptum inveniatur: "ille heres esto secundum
condiciones infra scriptas", si quidem nihil est
adiectum neque aliqua condicio in testamento posita
est, supervacuam esse condicionum pollicitationem
sancimus et testamentum puram habere insti-
tutionem. Et argumento utimur, quod Papinianus
respondit vicos rei publicae relictos, qui proprios
fines habebant, non ideo ex fideicommisso minus
deberi, quod testator fines eorum et certaminis
formam, quam celebrari singulis annis voluit, alia
scriptura se declaraturum promisit ac postea morte
praeventus non fecit. Sin autem condiciones quas-
dam in quavis parte testamenti posuit, tum videri ab
initio condicionalem esse institutionem et sic omnia
compleri, tamquam si testator ipsas institutiones
eisdem condicionibus copulasset, quae infra scriptae
sunt.
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7.- The Same to John, Praetorian Prefect.- Where
anyone appoints an heir under the following
conditions, "Provided he becomes Consul or
Prsetor," or appoints his daughter his heir, "Provided
she marries," and if, during the lifetime of the
testator, the son should be made Consul or Praetor, or
the daughter should be married; or, while the testator
is still living, the son should retire from the
consulship or praitorship, or the daughter should
separate from her husband, for the purpose of
removing all doubts entertained by the ancient jurists
on this point, We order that whenever the condition
shall have been complied with, either while the
testator was living, at the time of his death, or
subsequently, it shall be considered to have been
legally fulfilled. We decree that this shall also apply
to legacies, trusts, and grants of freedom; lest if We
countenance too much subtlety in the interpretation
of matters of this kind, the dispositions of testators
may be fraudulently evaded.

Given at Constantinople, on the ninth of the
Kalends of August, after the fifth Consulate of
Lampadius and Orestes, 531.

8.- The Same to John, Praetorian Prefect.- If the
following clause is found in a will, namely, "Let him
be my heir in accordance with the conditions
contained herein," and nothing is added, nor any
condition is inserted in the will, We order that the
condition referred to shall be considered void, and
the appointment under the will be absolute. We base
our opinion upon that of Papinianus, who said:
"Tracts of land left to the State, which have their own
boundaries, are none the less due under the terms of
the trust, because the testator promised that he would
in another document describe their boundaries, and
the order of the games which he desired to be
celebrated every year, but having been afterwards
prevented by death, failed to do so." Where, however,
he inserted any conditions in his will, then the
appointment will be held to have been conditional
from the beginning, and everything stated in the will
must be complied with, just as if the testator had
made the said appointments dependent upon the
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7.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Si uno hubiere instituido heredero bajo
esta condicion: «Si él hubiere sido hecho consul, o
pretor», o hubiere instituido heredera a su hija de esta
manera; «si se hubiere casadoy», pero en vida del
testador hubiere aquel llegado a consul, o sido hecho
pretor, o se hubiere casado su hija, y viviendo todavia
el testador hubiere aquel dimitido el consulado o la
pretura, o la hija se hubiere divorciado, mandamos,
disipada toda la duda de los antiguos, que en
cualquier tiempo en que se hubiere cumplido la
condicion, ora viviendo ¢él, ora al tiempo de la
muerte, ora después de la muerte, se considere
cumplida la condicion. Lo que mandamos que haya
de observarse también asi en los legados, como en los
fideicomisos y en las manumisiones, a fin de que, por
emplear nosotros demasiada sutileza en tales
interpretaciones, no se defrauden las disposiciones
de los testadores.

Dada en Constantinopla a 9 de las Calendas de
Agosto, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

8.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Si asi se hallase escrito un testamento:
«sea aquel heredero conforme a las condiciones
abajo escritasy, si verdaderamente no se ailadié nada,
ni en el testamento se puso condicion alguna, man-
damos que sea vana la promesa de condiciones, y que
el testamento tenga pura la institucion. Y empleamos
el argumento de haber respondido Papiniano, que las
barriadas dejadas a una reptblica, que tenian limites
propios, no dejan de deberse por fideicomiso porque
el testador haya prometido que declararia en otra
escritura los limites de aquellas y la forma del
certamen que quiso que se celebrase cada afo, y
después, sorprendido por la muerte, no lo hizo. Mas
si en alguna parte del testamento puso ciertas con-
diciones, en este caso considérese que la institucion
fue condicional desde un principio, y cimplase todo
lo mismo que si el testador hubiese ligado las mismas
instituciones con aquellas condiciones, que se
escribieron después.
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Dat. VI. Kal. August. Constantinop. Post
consulatum LAMPADII et ORESTIS VV. CC. (531).

9.- Idem A. IOANNI P P- Quum quidam
praegnantem habens coniugem scripsit heredem
ipsam quidem uxorem suam ex parte, ventrem vero
ex alia parte, et adiecit, si non postumus natus fuerit,
alium sibi esse heredem, postumus autem natus
impubes decessit, dubitabatur, quid iuris sit, tam
ulpiano quam papiniano viris disertissimis voluntatis
esse quaestionem scribentibus, cum opinabatur
papinianus ideo testatorem voluisse postumo nato et
impubere defuncto matrem magis ad eius venire
successionem quam substitutum. Si enim et suae
substantiae partem uxori dereliquit, multo magis et
luctuosam hereditatem ad matrem venire curavit.
Nos itaque in hac specie Papiniani dubitationem
resecantes substitutionem quidem in huiusmodi
casu, ubi postumus natus adhuc impubes viva matre
decesserit, respuendam esse censemus. Tunc autem
tantummodo substitutionem admittimus, cum
postumus minime editus fuerit vel post eius partum
mater prior decesserit.

Dat. III. Kal. August. Constantinop. Post
consulatum LAMPADII et ORESTIS VV. CC. (531).

TIT. XXVI

DE IMPUBERUM ET ALIIS
SUBSTITUTIONIBUS

1.- Imp. TITUS AELIUS ANTONINUS 4.
SECUNDO.- Quum heredes ex disparibus partibus
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conditions.

Given at Constantinople, on the sixth of the
Kalends of August, after the fifth Consulate of
Lampadius and Orestes, 531.

9.- The Same Emperor to John, Praetorian
Prefect.- When anyone whose wife is pregnant
appoints her heir to a part of his estate, and his unborn
child heir to the remainder, and adds that if the
posthumous child should not be born, someone else
shall be his heir, and the posthumous child, having
been born, dies before reaching the age of puberty, a
doubt arose as to what the law would be, and those
learned men, Ulpianus and Papinianus, held that the
question of intention was involved; and Papinianus
thought the testator intended that if the posthumous
child should be born, and die before reaching the age
of puberty, his mother would be entitled to the
succession in preference to the substitute, for if he
left a part of his property to his wife, there is still more
reason to believe that he intended that the estate of his
deceased son should go to his mother. Therefore, We,
for the purpose of removing all ambiguity, have
adopted the conclusion of Papinianus, and order that
where substitution has been made in a case of this
kind, and, after a posthumous child has been born, he
dies before the age of puberty, during the lifetime of
his mother, it should be rejected; for We only admit
substitution where the posthumous child was not
born, or where, after his birth, his mother died before
him.

Given at Constantinople, on the third of the
Kalends of August, after the fifth Consulate of
Lampadius and Orestes, 531.

TITLE XXVI

CONCERNING PUPILLARY AND OTHER
SUBSTITUTIONS

1.- The Emperor Marcus Aelius Antoninus to
Secundus.- Where heirs have been appointed to
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Dada en Constantinopla a 6 de las Calendas de
Agosto, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

9.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Cuando teniendo uno embarazada a su
mujer instituyd a su misma mujer heredera de una
parte, y de otra parte al vientre, y afiadio, que si el
p6éstumo no hubiere nacido fuese otro su heredero,
pero habiendo nacido el pdstumo falleci6é impubero,
se dudaba cual seria el derecho, escribiendo tanto
Ulpiano como Papiniano, varones instruidisimos,
que esta era cuestion de interpretacion de la voluntad,
opinando Papiniano, que en tal caso quiso el testador,
que, nacido el postumo y fallecido impubero, fuese a
su sucesion la madre mas bien que el substituto.
Porque si también de sus propios bienes le dejo una
parte a su mujer, con mucha mas razén cuidé de que
fuera a la madre también la herencia luctuosa. Asi,
pues, disipando nosotros en este caso la duda de
Papiniano, mandamos que ciertamente en tal caso, en
que el poéstumo nacido hubiere fallecido todavia
impubero viviendo la madre, haya de ser rechazada
la substitucion. Y entonces solamente admitimos la
substitucion cuando el pdstumo no hubiere nacido, o
cuando después de su parto hubiere fallecido primero
lamadre.

Dada en Constantinopla 3 de las Calendas de
Agosto, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

TITULO XXVI

DE LAS SUBSTITUCIONES DE LOS
IMPUBEROS Y DE LAS OTRAS

1.- El Emperador TITO ELIO ANTONINO,
Augusto, a SEGUNDO.- Cuando los herederos
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instituti et invicem substituti sunt nec in substitutione
facta est ullarum partium mentio, verum est non alias
partes testatorem substitutioni tacite inseruisse,
quam quae manifeste in institutione expressae sunt.

Dat.... CLAROIL. Et SEVERO Conss. (146).

2.- Impp. SEVERUS et ANTONINUS A4A4.
FRONTINIAE.- Hereditatem quidem intestati filii
delatam tibi dubitari non oportet. Substitutio enim
testamento patris facta ad pubertatis tempora porrigi
non potest, quia ipso et aliis non eiusdem condicionis
heredibus institutis et invicem substitutis propter
eorum personam, quibus in unum casum dumtaxat
substitui potest, etiam in filio idem debere servari et
ratio suadet et divus marcus pater constituit.

PP. VI. Kal. August. CHILONE et LIBONE Conss.
(204).

3.- Imp. ALEXANDER A. ACHILLEAE.- Heres
instituta matris testamento si successionem ex
testamento omisisti et ab intestato bonorum
possessionis ius habere voluisti, substituto locum
quin feceris, in dubium non venit. Proinde si
substitutus hereditatem amplexus est, actionibus
quae adversus matrem competebant ipsum
convenire, non successionem ab intestato potes
vindicare.

PP. XI. Kal. Septemb. MAXIMO II. Et AELTANO
Conss. (223).

4.- Idem A. FIRMIANO.- Quamvis placuerat
substitutionem impuberis, qui in potestate testatoris
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unequal shares of an estate, and have been
reciprocally substituted for one another, and in the
substitution mention is not made of any other shares,
it is certain that the testator did not, in making the
substitution, intend tacitly to insert any others than
those which are plainly stated in the appointment of
his heirs.

Given during the Consulate of Clarus, Consul for
the second time, and Severus, 146.

2.- The Emperors Severus and Antoninus to
Frontinia.- There can be no doubt that you are
entitled to the inheritance of your son, who died
intestate; for the substitution made by the will of his
father cannot be extended to the time of puberty,
because your son and the other heirs were not
appointed under the same condition, and were
reciprocally substituted, and reason suggests that the
Divine Marcus, Our Father, intended that the same
rule should be observed with reference to those who
could only be substituted under certain
circumstances, as well as to a son who died before
reaching puberty.

Given on the sixth of the Kalends of August, during
the Consulate of Chilo and Libo, 204.

3.- The Emperor Alexander to Achilla.- 1f, having
been appointed the testamentary heir of your mother,
you have failed to claim the succession under the
will, and intend to demand praetorian possession of
the estate ab intestato, there is no doubt that you have
established ground for the substitution. Hence, if the
substitute has accepted the estate, you can sue him in
the actions which you were entitled to bring against
your mother, but you cannot claim the succession on
the ground of intestacy.

Given on the eleventh of the Kalends of
September, during the Consulate of Maximus,
Consul for the second time, and Aelianus, 223.

4.- The Same Emperor to Firmianus.- Although it
may be held that a substitution for a child under
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fueron instituidos en partes desiguales y substituidos
reciprocamente, y en la substitucion no se hizo
mencién de algunas de las partes, es verdad que el
testador no comprendid tacitamente en la
substitucion otras partes sino las que claramente se
expresaron en la substitucion.

Dada.......bajo el segundo consulado de CLARO y
elde SEVERO.[146.]

2.- Los Emperadores SEVERO y ANTONINO,
Augustos, a FRONTINIA.- Ciertamente que no se
debe dudar que se te defirié la herencia de tu hijo
intestado. Porque la substitucion hecha en el
testamento del padre no se puede extender al tiempo
de la pubertad, porque la razén aconseja, y nuestro
padre el divino Marco establecid, que, instituidos
herederos y reciprocamente substituidos aquel y
otros que no eran de la misma condicion, se debe
observar también respecto al hijo lo mismo que
respecto a la persona de aquellos a quienes
unicamente en un solo caso se les puede substituir.

Publicada a 6 de las Calendas de Agosto, bajo el
consulado de QUILON y de LIBON. [204.]

3.- El Emperador ALEJANDRO, Augusto, a
AQUILEA .- Instituida heredera en el testamento de
tu madre, si prescindiste de la sucesion en virtud del
testamento, y quisiste tener abintestato el derecho de
posesion de los bienes, no cabe duda que has hecho
lugar al substituto, Por consiguiente, si el substituto
se apoderd de la herencia, puedes demandarlo con las
acciones que te competian contra tu madre, no
reivindicar abintestato la sucesion.

Publicadaa 11 de las Calendas de Septiembre, bajo
el segundo consulado de MAXIMO y el de ELIANO.
[223.]

4.- El mismo Augusto a FIRMIANO.- Aunque
haya parecido bien que la substitucion de un
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fuerit, a parente factam ita: "si heres non erit" porrigi
ad eum casum, quo, posteaquam heres extitit,
impubes decessit, si modo non contrariam defuncti
voluntatem extitisse probetur: cum tamen proponas
ita substitutionem factam esse: "si mihi firmianus
filius et aelia uxor mea (quod abominor) heredes non
erunt, in locum eorum publius firmianus heres esto",
manifestum est in eum casum factam substitutionem,
quo utrique heredum substitui potuit.

PP. IV. Kal. Iul. FUSCO II. Et DEXTRO Conss.
(225).

5.- Impp. DIOCLETIANUS et MAXIMIANUS
A4. HADRIANAE.- Post aditam hereditatem
directae substitutiones non impuberibus filiis factae
expirare solent.

PP. X. Kal. Tun. Ipsis IV. EtIII. AA. Conss. (290).

6.- lidem AA. Et CC. QUINTIANO.- Testamento
iure facto multis institutis heredibus et invicem
substitutis, adeuntibus suam portionem coheredum
etiam invitis repudiantium adcrescit portio.

Sine die et consule.

7.- lidem AA. Et CC. FELICIANO.- Si testamento
facto intra pupillarem actatem et in sua potestate
constitutae filiae, si intra pubertatem decesserit,
directis verbis pater substituit, heredem te factum ex
testamento post eventum condicionis intestati
successionem exclusisse constitit.
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puberty, who is under the control of the testator, made
by the father, as follows, "If he should not be my
heir," will include the case where the child dies
before reaching puberty, after becoming the heir
(provided it is proved that he did not become the heir
contrary to the intention of the deceased), and as you
state that the substitution was in these words, "If my
son Firmianus, and my wife Elia, should not become
my heirs (which God forbid), let Publius Firmianus
be my heir in their stead," it is clear that in this
instance a substitution was created by which
Firmianus could be substituted for both the heirs
mentioned.

Given on the fourth of the Kalends of July, during
the Consulate of Fiscus, Consul for the second time,
and Dexter, 225.

5.- The Emperors Diocletian and Maximian to
Hadrian.- Direct substitutions made in the case of
children who have not reached the age of puberty are
usually annulled after the estate has been entered
upon.

Given on the tenth of the Kalends of June, during
the Consulate of Diocletian, Consul for the fourth
time, and Maximian, Consul for the third time, 290.

6.- The Same Emperors and Caesars to
Quintianus.- When a will has been legally executed,
and several heirs have been appointed and
reciprocally substituted, some of whom accept their
shares of the estate, and others do not, the shares of
the latter are acquired by those who accept.

Without date or designation of consul.

7.- The Same Emperors and Caesars to
Felicianus.- When a will has been properly executed,
and there are daughters under the age of puberty
subject to the control of their father, and the latter
substituted you, in case a daughter should die before
reaching puberty; it is settled that you will become
the heir under the will, after the condition has been
fulfilled, and that you exclude the intestate
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impubero, que estuviere bajo la potestad del testador,
hecha asi por un ascendiente: «si no fuere heredero»,
se extienda al caso en que después que fue heredero
fallecio impubero, si no se probase que fue contraria
la voluntad del difunto; como, sin embargo, expones
que la substitucion se hizo de este modo: «si mi hijo
Firmiano, y Elia, mi mujer, no fueren mis herederos
(lo que me horroriza), sea heredero en lugar de ellos
Publio Frimianoy, es evidente que la substitucion fue
hecha para el caso en que se puede substituir aambos
herederos.

Publicada a 4 de las Calendas de Julio, bajo el se-
gundo consulado de FUSCO y el de DEXTRO.
[225.]

5.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos, a ADRTANA.- Después de adida
la herencia suelen extinguirse las substituciones
directa no hechas para los hijos impuberos.

Publicada a 10 de las Calendas de Junio, bajo el
cuarto y el tercer consulado de los mismos Augustos.
[290.]

6.- Los mismos Augustos y Césares a QUIN-
CIANO.- Instituidos y substituidos reciprocamente
muchos herederos en testamento hecho con arreglo a
derecho, la porcion de los coherederos que la re-
pudian acrece aun contra su voluntad a los que aden
su porcion.

Sin designacion de dia ni de consul.

7.- Los mismos Augustos y Césares a FELI-
CIANO.- Si con palabras directas substituyéd el
padre, en el testamento que hizo, a la hija que se
hallaba en la edad pupilar y bajo su potestad, si
hubiere fallecido dentro de la pubertad, fue evidente
que, hecho tu heredero en virtud del testamento
después del cumplimiento de la condicion, excluiste
la sucesion del intestado.
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S.Kal. Ianuar. Sirmii, AA. Conss. (293-304).

8.- lidem AA. Et CC. PATRONAE.- Precibus tuis
manifestius exprimere debueras, maritus quondam
tuus miles defunctus, quem testamento facto
heredem communem vestrum filium instituisse
proponis et secundum heredem scripsisse, utrumne
in primum casum an filio suo, quem habuit in
potestate mortis tempore, si intra quartum decimum
aetatis suae annum an postea decesserit. Nam non est
incerti iuris, quod, si quidem in patris militis positus
potestate primo casu tantum habuit substitutum et
patri heres extitit, eo defuncto ad te omnimodo eius
pertineat successio. Si vero substitutio in secundum
casum vel expressa vel compendio non usque ad
certam aetatem facta reperiatur, si quidem infra
pubertatem decessit, eos habeat heredes, quos pater
ei constituit et adierunt hereditatem: si vero post
pubertatem, te eius successionem obtinente velut ex
causa fideicommissi bona, quae cum moreretur
patris eius fuerunt, a te possunt petere.

S.V.1d. April. AA. Conss. (293-304).

9.- Imp. TUSTINIANUS 4. MENNAE P. P.-
Humanitatis intuitu parentibus indulgemus, ut, si
filium vel nepotem vel pronepotem cuiuscumque
sexus habeant nec alia proles descendentium eis sit,
iste tamen filius vel filia vel nepos vel neptis vel
pronepos vel proneptis mente captus vel mente capta
perpetuo sit, vel si duo vel plures isti fuerint, nullus
vero eorum saperet, liceat isdem parentibus legitima
portione ei vel eis relicta quos voluerint his
substituere, ut occasione huiusmodi substitutionis ad
exemplum pupillaris nulla querella contra
testamentum eorum oriatur, ita tamen, ut, si postea
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succession.

Given on the Kalends of January, under the
Consulate of the abovementioned Emperors.

8.- The Same Emperors and Caesars to Patrona.-
You should, in your petition, state more clearly
whether your former husband, who died in the army,
and whom you allege appointed your common son
his heir by his will, and substituted for him another
heir in the first instance, intended, in the second, to
substitute the latter for the son who was under his
control at the time he died, and whether he designed
that the substitution should take effect before he
reached his fourteenth year, or after his death. For itis
apositiverule of law that where anyone, who is under
the control of his father, who is a soldier, and has a
substitute only in the first instance, and becomes the
heir of his father, and then dies, his estate will
certainly go to you. If, however, the substitution
found to have been made in the second instance is
either manifest or indefinite, but has no reference to
any age, and the child should die before reaching
puberty, he will have as heirs those whom the father
appointed for him, and they can enter upon the estate.
But if he should die after reaching puberty, then you
will obtain his estate, just as property which belonged
to the father at the time of his death can be claimed by
youunder the terms of a trust.

Given on the fifth of the Ides of April, during the
Consulate of the above-mentioned Emperors, 293.

9.- The Emperor Justinian to Menna, Praetorian
Prefect.- On the ground of humanity, We permit all
relatives in the ascending line, who have sons,
grandsons, great-grandchildren of either sex, but no
other descendants, whose said sons or daughters,
grandsons or granddaughters, great-grandsons or
great-granddaughters are permanently deprived of
intelligence, to substitute others for them; or if two or
more of the above-mentioned descendants are weak-
minded, their parents shall, after having left them
their legitimate shares of the estate, be authorized to
make such substitutions for them as they may desire,
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Sancionada en Sirmio las Calendas de Enero, bajo
el consulado de los Augustos. [293-304.]

8.- Los mismos Augustos y Césares a PATRONA.-
Habrias debido expresar mas claramente en tus
suplicas, si el militar fallecido, que fue tu marido, que
expones que instituy6 heredero a vuestro hijo comiin
en el testamento que hizo, e instituyé segundos
herederos, habia hecho la substitucion para el primer
caso, o para su hijo, que tuvo bajo su potestad al
tiempo de la muerte, si hubiere fallecido dentro del
décimo cuarto afio de su edad, o después. Porque no
es de dudoso derecho, que, si verdaderamente el que
se hallaba bajo la potestad de su padre militar tuvo
substituto solamente en el primer caso, y fue
heredero de su padre, fallecido él, te pertenece de
todos modos su sucesion. Pero si se hallara hecha la
substituciéon también para el segundo caso, o
expresa, o en compendio, no hasta cierta edad, si
verdaderamente hubiere fallecido dentro de la
pubertad, tenga como herederos a los que el padre le
determind, y que hubieren adido la herencia; mas si
después de la pubertad, recibiendo tu su sucesion, se
te pueden pedir, como por causa de fideicomiso, los
bienes que hubieren sido de su padre al morir.

Sancionada a 5 de los Idus de Abril, bajo el
consulado de los Augustos. [293-304.]

9.- El Emperador JUSTINIANO, Augusto, a
MENNA, Prefecto del Pretorio.- Por consi-
deraciones de humanidad concedemos a los ascen-
dientes, que, si tuvieran un hijo, o un nieto, o un
biznieto de cualquier sexo, y no tuvieran otra prole de
los descendientes, pero este hijo o hija, nieto o nieta,
biznieto o biznieta, fuera perpetuamente mentecato,
o mentecata, o si ellos fueren dos o mas, pero
ninguno de ellos tuviera sano juicio, les sea licito a
los mismos ascendientes, habiendo dejado a él o a
ellos la porcion legitima, darles los substitutos que
hubieren querido, de suerte que con ocasion de tal
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resipuerit vel resipuerint, talis substitutio cesset, vel
si filii aut alii descendentes ex huiusmodi mente
capta persona sapientes sint, non liceat parenti qui
vel quae testatur alios quam ex eo descendentes
unum vel certos vel omnes substituere. Sin vero
etiam alii liberi testatori vel testatrici sint sapientes,
ex his vero personis quae mente captae sunt nullus
descendat, ad fratres eorum unum vel certos vel
omnes eandem fieri substitutionem oportet.

Dat. III. Id. Decemb. Constantinop. Dn. IUSTI-
NIANOA. PP.1I. Cons. (528).

10.- Idem A. IOANNI P. P.- Quum quidam duobus
impuberibus filiis suis heredibus institutis adiecit, si
uterque impubes decesserit, illum sibi esse heredem,
et dubitabatur apud antiquos legum auctores,
utrumne tunc voluit substitutum admitti, cum
uterque filius eius in prima actate decesserit, an
alterutro decedente ilico substitutus in eius partem
succedat, placuit Sabino substitutionem tunc locum
habere, cum uterque decesserit: cogitasse enim
patrem primo decedente fratrem suum in eius
portionem succedere. Nos eiusdem Sabini veriorem
sententiam existimantes non aliter substitutionem
admittendam esse censemus, nisi uterque eorum in
prima actate decesserit.

Dat. VI. Kal. August. Constantinop. Post
consulatum LAMPADII et ORESTIS VV. CC. (531).

11.- Idem A. IOANNI P. P- Si quis duobus
heredibus institutis filio suo impuberi eos una cum
alio tertio substituit et verba testamenti ita
composuerit: "quisquis mihi heres erit, et titius filio
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so that, as in the case of pupillary substitution, no
contest of their wills may be instituted; provided,
however, that any of them afterwards recover their
senses, the substitution shall be abrogated. Where,
however, a daughter, or any other descendants of any
such demented person are sane, the testator or
testatrix shall only be allowed to make substitution in
favor of one, or several, or all of said descendants, as
the case may be. When the testator or testatrix have
other children who are of sound mind, and those who
are insane have no descendants, substitution must be
made for one, or several, or all of the latter, as
aforesaid.

Given at Constantinople, on the third of the Ides of
December, during the second Consulate of Our Lord
Justinian, 528.

10.- The Same to John, Praetorian Prefect.- Where
anyone, having appointed his two sons, who are
under the age of puberty, his heirs, adds that if both of
them should die before reaching that age, So-and-So
shall become his heir, a doubt arose among the
ancient legal authorities whether he intended the
substitution to take effect if both his sons should die
under the age of puberty, or, if only one of them
should die, whether the substitute would
immediately succeed to his share of the estate. It was
held by Sabinus that the substitution would only take
effect if both of them should die, and that the father
had in mind that if one son should die, his brother
would succeed to his share. We think that the opinion
of Sabinus is preferable, and decree that the
substitution shall not become operative unless both
the sons should die before attaining the age of
puberty.

Given at Constantinople, on the sixth of the
Kalends of August, after the fifth Consulate of
Lampadius and Orestes, 531.

11.- The Same to John, Praetorian Prefect.- A
certain man appointed two heirs, substituted them
with another for his son who was under the age of
puberty, and made the following provision in his will:
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substitucion, a semejanza de la pupilar, no surja
ninguna querella contra el testamento de los mismos,
pero de modo que, si después recobrare o recobraren
el juicio, cese tal substitucion, o que si hubiera hijos u
otros descendientes de semejante persona privada de
juicio, no le sea licito al o a la ascendiente, que teste,
substituir a otros sino a los descendientes de aquella,
a uno, a algunos, o a todos. Mas si el testador o la
testadora tuvieran otros descendientes en cabal
juicio, pero ninguno descendiera de las personas que
estuvieron privadas de juicio, debe hacerse la misma
substitucion a favor de uno, de algunos, o de todos
sus hermanos.

Dada en Constantinopla a 3 de los Idus de Di-
ciembre, bajo el segundo consulado del sefior JUS-
TINIANO, Augusto perpetuo. [528.]

10.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Cuando uno, habiendo instituido
herederos a dos hijos suyos impuberos, aiadio, que,
si ambos fallecieren impuberos, sea aquel su
heredero, también se dudaba por los antiguos autores
de las leyes, si habria querido que se admitiera el
substituto siempre y cuando sus dos hijos hubieren
fallecido en la primera edad, o que, falleciendo uno,
le sucediera desde luego en su parte el substituto; y le
parecié a Sabino, que la substitucion tenia lugar
siempre y cuando ambos hubieren fallecido, (porque
el padre pensod, que, falleciendo el primero, le
sucediese en su porciéon su hermano); nosotros,
estimando mas verdadera la opinién del mismo
Sabino, mandamos que no se haya de admitir la
substitucion de otro modo, sino si ambos hubieren
fallecido en la primera edad.

Dada en Constantinopla a 6 de las Calendas de
Agosto, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

11.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Siuno, habiendo instituido dos herederos,
los hubiere substituido juntamente con un tercero a
su hijo impubero, y hubiere redactado asi las palabras
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meo heres esto", secundum quod apud Ulpianum
invenimus, mortuo impubere filio quaerebatur,
quomodo ad substitutionem vocentur tres substituti:
utrumne duo priores, qui et patri heredes fuerant
scripti, in dimidiam vocantur et titius in reliquam
dimidiam, an tres substituti unusquisque ex triente ad
substitutionem vocantur? alia applicata dubitatione,
si quis ita heredem scripserit: "titius una cum filiis
suis et Sempronius heredes mihi sunto". Et in
praesente etenim specie quaerebatur secundum
ulpianum voluntas testantis: utrumne titium una cum
suis filiis in dimidiam vocat et Sempronium in aliam
dimidiam, an omnes in virilem portionem. Nobis
autem in prima quidem specie videtur tres substitutos
unumquemgque in trientem vocari, in secunda autem
specie, cum et natura pater et filius eadem persona
paene intelleguntur, dimidiam quidem partem titio
cum filiis, alteram autem partem Sempronio
adsignari.

Dat. VI. Kal. August. Constantinop. Post
consulatum LAMPADII et ORESTIS VV. CC. (531).

TIT. XXVII

DE NECESSARIIS SERVIS HEREDIBUS
INSTITUENDIS VEL SUBSTITUENDIS

1.- Imp. ANTONINUS A. AUFIDIO.- Quum vos
servi constituti sub appellatione libertorum heredes
scripti essetis, ea scriptura benigna interpretatione
perinde habenda est, ac si liberi et heredes instituti
fuissetis. Quod in legato locum non habet.

Accepta VII. Kal. Mart. PRISCO et APOLLINARI
Conss. (169):
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"Let whoever shall become my heir be, with Titius,
the heir of my son." According to what we find in
Ulpianus, the son having died before reaching
puberty, the question arose in what way the parties
were called to the substitution; whether the first two
who were appointed by the father were entitled to
half his estate, and the third to the remaining half, or
whether each of the three could claim a third under
the substitution. Another doubt would arise if
someone should appoint his heirs as follows: "Let
Titius, along with my children, and Sempronius, be
my heirs." In the present instance, as Ulpianus held,
the question was whether it was the intention of the
testator that Titius should be entitled to half of the
estate, with the children, and Sempronius to the other
half, or whether all of them would share alike. It
seems to Us that, in the first instance, each of the
three substitutes would be entitled to a third of the
estate, but in the second, as the father and the son are
understood to be practically but one person by nature,
half of the estate should be allotted to Titius and the
children, and the other halfto Sempronius.

Given at Constantinople, on the sixth of the
Kalends of August, after the fifth Consulate of
Lampadius and Orestes, 531.

TITLE XXVII

CONCERNING THE APPOINTMENT AND
SUBSTITUTION OF SLAVES AS
NECESSARY HEIRS

1.- The Emperor Antoninus to Aufidius and
Others.- If, notwithstanding you were slaves, you
were appointed heirs under the designation of
freedmen, your appointment as such should be
liberally interpreted, just as if you had been liberated
and appointed heirs at the same time. This does not
apply toalegacy.

Given on the seventh of the Kalends of March,
during the Consulate of Priscus and Apollinaris, 169.

CODIGO.- LIBRO VI: TITULO XXVII 103

del testamento: «cualquiera que fuere mi heredero,
sea también Ticio heredero de mi hijo», segtin lo que
hallamos en Ulpiano, muerto impubero el hijo, se
preguntaba, de qué modo seran llamados a la
substitucion los tres substitutos: jacaso son llamados
a la mitad los dos primeros, que también habian sido
instituidos herederos del padre, y Ticio a la restante
mitad? ;O son llamados a la substitucion los tres
substitutos, cada uno en una tercera parte? A la cual
se agreg6 otra duda, si alguno hubiere instituido asi
heredero: «sean mis herederos Ticio juntamente con
sus hijos, y Sempronio». Porque también en el
presente caso se preguntaba, segiin Ulpiano, cudl era
la voluntad del testador: ;llama acaso a Ticio
juntamente con sus hijos a la mitad, y a Sempronio a
la otra mitad, o a todos a una porcion viril? Pero a
nosotros nos parece que en el primer caso sean
llamados los tres substitutos, cada uno a una tercera
parte, pero que en el segundo caso, como también
casi se entiende que el padre y el hijo son por
naturaleza la misma persona, se asigne a Ticio
conjuntamente con sus hijos una mitad, y la otra
mitad a Sempronio.

Dada en Constantinopla a 6 de las Calendas de
Agosto, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

TITULO XXVII

DE LA INSTITUCION ODELA
SUBSTITUCION DE ESCLAVOS COMO
HEREDEROS NECESARIOS

1.- El Emperador ANTONINO, Augusto, a
AUFIDIO.- Si siendo esclavos hubieseis sido insti-
tuidos herederos con la denominacion de libertos,
esta clausula ha de ser considerada por benigna
interpretaciéon lo mismo que si hubieseis sido
instituidos libres y herederos. Lo que no tiene lugar
tratandose de un legado.

Aceptada a 7 de las Calendas de Marzo, bajo el
consulado de PRISCO y de APOLINAR.[169.]
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2.- Imp. PERTINAX 4. LUCRETIO.- Is, qui
solvendo non est, heredem necessarium etiam in
fraudem creditorum relinquere potest. Sed si pignori
datus fuisti et in eadem causa permansisti, nec ab eo
quidem debitore qui solvendo non fuit liber et heres
necessarius existere potuisti.

PP. XI. Kal. April. FALCONE et CLARO Conss.
(193).

3.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. Et CC. FELICL- Si tutor ancillam tuam
contubernio suo coniunxit ac post heredem instituit,
neque dominium ex huiusmodi facto tibi auferri
potuit et, ut eius aditione iussu tuo tibi per hanc
successio quaeratur, iure concessam habes
facultatem.

S. XVI. Kal. Ianuar. Sirmii, AA. Conss. (293-304).

4.- Imp. IUSTINIANUS 4. IULIANO P, P- Quum
quidam suum pupillum heredem instituit et servo
directis verbis libertatem reliquit et in secundo gradu,
in quo pupillarem substitutionem faciebat, ipsum
servum sine libertate pupillo suo substituit,
quaerebatur inter prudentes, si ex huiusmodi substi-
tutione heres necessarius pupillo existat. Causa
etenim altercationis ex vetere regula orta est, quia
omnibus placuerat hunc servum necessarium
heredem domino fieri, cui in eodem gradu et
hereditas et libertas relinquebatur, in praesenti autem
non in unum tam libertas quam substitutio
congregata est, sed in alium et alium gradum. Nobis
itaque eandem altercationem decidentibus mirabile
visum est, si quis putet ex huiusmodi scrupulositate
impediri testatoris voluntatem, et maxime domini, et
existimet non fieri servum heredem necessarium, sed
ei licentiam praestet et libertatem consequi et
hereditatem respuere et domini voluntati reclamare:
qui si hoc differre temptaverit, etiam puniendus est.
Sit itaque et vivo pupillo liber, quia testator hoc
voluit, et mortuo pupillo necessarius heres, quia et
hoc testator voluit.
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2.- The Emperor Pertinax to Lucretius.- A person
who is not solvent can appoint a necessary heir, even
if he defrauds his creditors. If, however, you were
given in pledge and still remain in the same
condition, you cannot become free and a necessary
heir of your master, who was a debtor, and insolvent.

Published on the eleventh of the Kalends of April,
during the Consulate of Falco and Clarus, 193.

3.- The Emperors Diocletian and Maximian, and
the Caesars, to Felix.- As your guardian married your
female slave, and afterwards appointed her his heir,
he could not, by an act of this kind, deprive you of
your title to her, and you will be legally empowered
to order her to enter upon the estate for the purpose of
acquiring it.

Given on the sixteenth of the Kalends of January,
during the Consulate of the above-mentioned
Emperors, 293-304..

4.- The Emperor Justinian to Julian, Praetorian
Prefect.- A certain man appointed his son, who had
not yet reached the age of puberty, his heir, and in
positive terms bequeathed his slave his freedom. He
then, by a pupillary substitution, substituted the said
slave for his son, in the second degree, without
granting him his freedom, and the question arose
among persons learned in the law whether, by a
substitution of this kind, the slave would become the
necessary heir of the minor. The reason for this
dispute arose from the ancient rule, by which it was
universally held that such a slave becomes the
necessary heir of his master, when the estate and his
liberty are left to him at the same time. In the present
instance, however, the grant of freedom and the
substitution are not combined in the same act, but
take place at different dates. Hence, for the purpose
of deciding this controversy, it appeared to Us
extraordinary for anyone to think that the intention of
the testator should be thwarted by a subtle distinction
of this kind, especially where the testator is a master,
and to think that the slave does not become his
necessary heir, but that he gave him the right to obtain
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2.- El Emperador PERTINAX, Augusto, a LU-
CRECIO.- El que no es solvente puede dejar un
heredero necesario aun en fraude de los acreedores.
Pero si fuiste dado en prenda, y permaneciste en tal
estado, ciertamente no pudiste quedar libre y here-
dero necesario del deudor que no fue solvente.

Publicada a 11 de las Calendas de Abril, bajo el
consulado de FALCONyde CLARO.[193.]

3.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos y Césares, a FELIX .- Si el tutor
se unid en contubernio a tu esclava, y después la
instituy6 heredera, no se te pudo quitar por virtud de
tal acto el dominio, y tienes concedida en derecho
facultad para que con la adicion de la misma hecha
por tu mandato se adquiera para ti por medio de ella
la sucesion.

Sancionada en Sirmio a 16 de las Calendas de
Enero, bajo el consulado de los Augustos. [293-304.]

4.- El Emperador JUSTINIANO, Augusto, a
JULIAN, Prefecto del Pretorio.- Habiendo uno
instituido heredero a su pupilo, dejado con palabras
directas la libertad a un esclavo, y substituido el
mismo esclavo sin la libertad a su pupilo en el
segundo grado en que hacia la substitucion pupilar,
cuestionabase entre los jurisconsultos, si en virtud de
tal substitucion sera heredero necesario del pupilo.
Porque la causa del altercado naci6 de la antigua
regla, por la cual a todos habia parecido bien, que se
hiciera heredero necesario del sefior este esclavo a
quien en el mismo grado se le dejaba la herenciay la
libertad. Pero en el caso presente no se reunieron en
uno mismo tanto la libertad como la substitucion,
sino que una se dejo en uno, y otra en otro grado. Asi,
pues, decidiendo nosotros este altercado, nos ha
parecido extraio que alguien opine que por
semejante escrupulosidad se ponga impedimento a la
voluntad del testador, y principalmente a la del sefior,
y estime que el esclavo no se hace heredero
necesario, pero que le conceda facultad para con-
seguir la libertad, para rechazar la herencia, y para
reclamar contra la voluntad del testador; quien si
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Dat. XV. Kal. Decemb. Constantinop. LAM-
PADIO et ORESTE VV. CC. Conss. (530).

5.- Idem A. TOANNI P. P- Quidam, cum
testamentum conderet, duobus heredibus scriptis
unum quidem ex parte instituit, servum autem suum,
cuius et nomen addidit, ex reliqua parte sine libertate
scripsit heredem et postea eundem servum alii
legavit, vel post institutionem heredis servum per
legatum alii adsignavit et tunc heredem eum sine
libertate instituit: et dubitabatur, si huiusmodi
legatum vel institutio aliquas vires potest habere et
cui adquiritur legatum vel institutio. Dubitationis
autem materia erat, quod adhuc servum suum
constitutum heredem sine libertate scripserat, et tanta
inter veteres exorta est contentio, ut vix possibile sit
videri eandem decidere. Sed antiquitatem quidem
haec altercantem relinquendum est. Nobis autem
alius modus huiusmodi decisionis inventus est, quia
semper vestigia voluntatis sequimur testatorum.
Cum igitur invenimus a nostro iure hoc esse
inductum, ut, si quis servum suum tutorem filiis suis
reliquerit sine libertate, ex ipsa tutelaec datione
praesumatur etiam libertatem ei favore pupillorum
imposuisse, quare non hoc et in hereditate et
humanius et favore libertatis inducimus, ut, si quis
servum suum scripserit heredem sine libertate,
omnimodo civis Romanus efficiatur?

Quo inducto neque adquisitio neque tam effusus
veterum atque inextricabilis tractatus locum habeat.
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his freedom and reject the estate, and in this way
oppose his will. Anyone who attempts to do this
should be punished. Therefore the slave should
become free during the lifetime of the minor, because
this was the intention of the testator, and if the minor
should die, the slave will become his necessary heir,
because the testator desired that this should be the
case.

Given at Constantinople, on the fifteenth of the
Kalends of December, during the fifth Consulate of
Lampadius and Orestes, 530.

5.- The Same to John, Praetorian Prefect.- When
anyone makes a will and appoints two heirs, one of
them to a certain portion of his estate, and makes a
slave (mentioning him by name) heir to the
remaining portion without giving him his freedom,
and afterwards leaves said slave to another person,
or, after the appointment of the slave as his heir,
bequeaths him by a legacy, and then appoints him his
heir without giving him his freedom, a doubt arose
whether a legacy or an appointment of this kind could
have any force in law, and as to who would be entitled
to the legacy or the appointment. There was some
ground for doubt, because he appointed the slave,
who still belonged to'him, his heir without his
freedom, and such a dispute arose among the ancient
authorities that it seemed scarcely possible to settle it.
Leaving aside this ancient controversy, We have
discovered another way of disposing of the matter, as
We always follow the indications of the intention of
the testator. Therefore, as We find it has been
established by Our law that if anyone should appoint
his slave guardian of his children, without bestowing
upon him his freedom, by the mere appointment of
guardianship he is presumed to have been granted his
freedom on account of his wards, for which reason
We have considered that it is only for the benefit of
the estate, as well as more humane and in favor of
liberty, that if anyone should appoint his slave his
heir without his freedom, he, through that very fact,
becomes a Roman citizen.

Relying upon this conclusion, We hold that the
slave cannot be acquired, and that the protracted and
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hubiere intentado diferir esto, hasta ha de ser
castigado. Sea, pues, libre atin viviendo el pupilo,
porque el testador lo quiso, y heredero necesario
muerto el pupilo, porque también lo quiso el testador.

Dada en Constantinopla a 15 de las Calendas de
Diciembre, bajo consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [530.]

6.- El mismo Augusto a JUAN, Prefecto del Pre-
torio.- Uno, al hacer testamento, habiendo instituido
dos herederos, a uno lo instituyo de una parte, y a un
esclavo suyo, cuyo nombre afiadi6 también, lo
instituyo sin la libertad heredero de la restante parte,
y después legd a otro el mismo esclavo, o después de
la institucion del heredero asigné a otro por via de
legado el esclavo, y entonces lo instituyo heredero
sin la libertad; y se dudaba si semejante legado o
institucion podria tener alguna fuerza, y para quién se
adquiria el legado o la institucion. Mas era materia de
la duda, que habia instituido sin la libertad al
heredero siendo todavia esclavo suyo, y surgid entre
los antiguos tan grande contienda, que apenas
parecia posible decidirla. Pero ciertamente se ha de
dejar que la antigiiedad cuestione sobre esto. Mas
para nosotros se halld otro modo para tal decision,
porque seguimos siempre las huellas de la voluntad
de los testadores. Asi, pues, como hallamos que por
nuestro derecho se introdujo, que si alguno hubiere
dejado sin la libertad tutor de sus hijos a su esclavo,
se presuma que por la misma dacion de la tutela se le
concedio6 también la libertad en favor de los pupilos,
(por qué no hemos de introducir esto con mas
humanidad y en favor de la libertad también
tratandose de la herencia, de suerte que si alguno
hubiere instituido sin la libertad heredero a su
esclavo, se haga de todos modos ciudadano romano?

Y con esta innovacion no tenga lugar ni la adqui-
sicion, ni el tan difuso como intrincado tratado de los
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Neque enim ferendum est supponere quosdam ita
esse supinos, ut eundem servum et heredem insti-
tuant sine libertate et item alii per legatum eundem
servum adsignent

§ 1.- Sed cum veteres et aliam proposuerunt
ambiguitatem dicentes, si quis servum suum in
testamento quidem heredem ex parte sine libertate
scripsisset, in codicillis autem libertatem ei
reliquisset, si possit institutio valere et ille tam heres
quam liber fieri, ne videatur per codicillos hereditas
confirmari, in quibus hereditas dari secundum
veterem regulam non potest: nos in tali dispositione,
licet in codicillis fuerit scripta, et libertatem et
hereditatem simul servis per nostram liberalitatem et
benignam interpretationem indulgemus, ut
gratulentur, cum non servi remaneant, sed et liberti et
heredes efficiantur, cum tanta in eos nostri numinis
benivolentia effusa est, ut, etsi libertas eis neque
testamento neque codicillis data est, tamen hereditate
servis relicta quasi iniunctam et libertatem esse
videri.

§ 2.- Illo videlicet observando, ut, si legatum vel
fideicommissum eis sine libertate relinquatur,
maneant in servitute. Non tamen ita impii heredes
existant, ut liberalitatem testatoris servilis laboris
debita remuneratione defraudare conentur et non
derelictum, licet adhuc servis constitutis, donent.

§ 3.- Quae iuris nostri definitio etiam ad aliam
speciem dubitatam benigne extendatur. Si quis
etenim in principali testamento servum suum cuidam
legaverit, in pupillari autem substitutione eundem
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Relying upon this conclusion, We hold that the
slave cannot be acquired, and that the protracted and
inexplicable discussions of the ancients are not
applicable. For it should not be presumed that
persons are so destitute of understanding as to
appoint their own slaves as heirs without granting
them their freedom, and afterwards by a legacy
bequeath the same slaves to others.

§ 1.- But the ancient authorities raised .another
doubt, by stating that if anyone should appoint his
slave his heir to a part of his estate by his will, without
granting him his freedom, and then should grant him
his freedom by a codicil, whether such an
appointment would be valid, and whether he would
become the heir as well as be free, lest it might appear
that the estate was granted by the codicil, as an estate
could not under the ancient rules be left in this way.
We, however, being inclined to a liberal and
beneficent interpretation in a disposition of this kind,
even though it may have been inserted in a codicil,
order that freedom and the estate shall be granted at
the same time to slaves, in order to render them
grateful to Us that they do not remain in servitude, but
become free, and heirs. Our benevolence is exerted in
their behalf to such an extent that, although their
freedom may not have been granted to them either by
a will or a codicil, nevertheless, when an estate is left
to slaves it should be considered that they have
obtained their liberty.

§ 2.- It should, however, be observed that when a
legacy or a trust is bequeathed to slaves without their
freedom, they will remain in servitude; but it is to be
hoped that heirs do not exist who are so wicked as to
thwart the liberality of the testator, and fraudulently
deprive the slaves of the remuneration to which they
are entitled, and that they will not be ignored, even
though the bequest was made to them while still in
servitude.

§ 3.- This legal regulation of Ours is also extended
to another ambiguous case; for if anyone should, by
the principal part of his will, bequeath a slave to
another person, and then by pupillary substitution
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antiguos. Porque no es tolerable suponer que algunos
sean tan necios que instituyan sin la libertad heredero
a su mismo esclavo, y que de nuevo asignen a otro
este esclavo por via de legado.

§ 1.- Pero como los antiguos propusieron también
otra duda, diciendo, que si en su testamento hubiese
uno instituido sin la libertad heredero de una parte a
su propio esclavo, pero en codicilos le hubiese
dejado la libertad, se dudaba si podria ser valida la
institucion, y hacerse aquel asi heredero como libre,
para que no pareciera que se confirmaba la herencia
por codicilos, en los cuales segtin la antigua regla no
se puede dar la herencia; nosotros, sin embargo, en
tal disposicion, aunque hubiere sido escrita en
codicilos, les concedemos a los esclavos por
liberalidad nuestra y por benigna interpretacion
conjuntamente la libertad y la herencia, a fin de que
se congratulen de no quedar esclavos, y de hacerse
libres y herederos, por haberse extendido sobre ellos
tanta benevolencia de nuestro numen, de suerte que,
aunque ni en el testamento ni en los codicilos se les
haya dado la libertad, se considere, sin embargo, que,
dejada la herencia a los esclavos, estd como unida
también la libertad;

§ 2.- observandose, a la verdad, esto, que, si se les
dejara sin la libertad un legado o un fideicomiso,
permanezcan en la esclavitud. Mas no haya here-
deros tan impios, que intenten defraudar la
liberalidad del testador, y de la debida remuneracion
los trabajos de los esclavos, y que no les donen lo que
se les dejo, aunque todavia se hallen siendo esclavos.

§ 3.- Cuya declaracion de nuestro derecho
extiéndase por benignidad también a otro caso
dudoso. Porque si uno hubiere legado a otro en el
testamento principal un esclavo suyo, pero en la
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servum filio suo sine libertate substituerit,
quaerebatur, sive utilis esset talis substitutio et per
servum legatum substitutio post mortem pupilli
legatario adquiritur, sive inutilis est huiusmodi
substitutio, quia sine libertate in servum proprium
facta est. Melius itaque nobis videtur legatario eum
non statim adquiri sancire, sed expectandum esse
substitutionis eventum. Et si quidem pupillo mortuo
locus fuerit substitutioni, et liber et heres efficiatur:
sin autem substitutio minime locum habuerit,
forsitan pupillo iam in pubertatem perveniente, tunc
ad legatarii dominium transeat. Quemadmodum
enim veteres, si cum libertate substitutio fuisset, hoc
inducebant quatenus in suspenso fiat libertas et
statuliber intellegatur, ita et ex nostra interpretatione
et sine adiectione libertatis in substitutione et liber et
heres pupillo existat.

Dat. II. Kal. Mai. Constantinop. Post consulatum
LAMPADII et ORESTIS VV.CC. (531).

6.- Idem A IOANNI P. P-- Decisione nostra, quam
fecimus sancientes eum, qui a domino suo sine
libertate heres instituitur, videri libertatem accepisse,
in propria firmitate durante, si quis servum suum
pure quidem heredem instituit, libertatem autem sub
condicione ei donavit, si quidem condicio talis sit,
quae in potestate servi posita est: ille autem eam
neglexerit minimeque compleverit, et libertate eum
et hereditate sua culpa defraudari. Sin autem casualis
est condicio et ex fortunae insidiis defecerit, tunc
humanitatis intuitu libertatem quidem ei omnimodo
competere, hereditatem autem, si quidem solvendo
sit, ad alios venire, quos leges vocabant, si non
aliquis fuisset substitutus. Sin autem solvendo non
sit, ut necessarius he res constitutus simul et liber-
tatem et hereditatem obtineat. Tunc enim secundum
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substitute the said slave for his son without granting
him his liberty, the question arose whether a
substitution of this kind would be valid, and if it
would be acquired by the legatee through the slave
who was bequeathed after the death of the minor; or
whether such a substitution would be void because it
was made with reference to the slave without
bestowing his freedom upon him. The better opinion
seems to Us to be to hold that the title to him was not
immediately acquired by the legatee, but that the
substitution remains in suspense, and if the minor
should die, there will be ground for the substitution,
and the slave will at once become free and the heir. If,
however, there should be no ground for the
substitution and the minor should reach the age of
puberty, then the title to the slave will pass to the
legatee. For, just as the ancient authorities, when
substitution was made at the same time with the grant
of freedom, came to the conclusion that the grant of
freedom should remain in abeyance, and the slave
should be considered entitled to it under a condition,
so, by Our interpretation, where the grant of freedom
does not accompany the substitution, the slave
becomes free and the heir of the minor.

Given at Constantinople, on the second of the
Kalends of May, after the fifth Consulate of
Lampadius and Orestes, 531.

6.- The Same to John, Praetorian Prefect.- The
decision which We have just rendered, declaring that
a slave appointed heir by his master without the grant
of freedom must be considered free, shall remain
undisputed; and if anyone should absolutely appoint
his slave his heir, but grant him his liberty under a
condition, and the condition is such that it can be
complied with by the slave, and he should be guilty of
negligence and fail to fulfill it, he, through his own
fault, shall forfeit both his freedom and the estate.
Where, however, the condition was accidental, and
fails on account of the vicissitudes of fortune, then,
on the ground of humanity, the slave will
undoubtedly be entitled to his freedom, but the estate,
ifitis solvent, shall go to those legally entitled to it, if
no substitute was appointed. But, if it should not be
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substitucion pupilar le hubiere substituido el mismo
esclavo sin la libertad a su propio hijo, se preguntaba,
si seria valida tal substitucion, y se adquiriria para el
legatario por medio del esclavo legado la
substitucion después de la muerte del pupilo, o si
seria nula semejante substitucion, porque fue hechaa
favor de un esclavo propio sin la libertad. Asi, pues,
nos parece mejor sancionar que ¢l no sea adquirido
desde luego para el legatario, sino que se haya de
esperar el resultado de la substitucion. Y si habiendo
muerto el pupilo hubiere habido lugar a la substi-
tucion, hagase libre y heredero; mas si no hubiere
tenido lugar la substitucion, acaso por llegar ya el
pupilo a la pubertad, pase entonces al dominio del
legatario. Porque asi como los antiguos admitian
esto, si la substitucién hubiese sido hecha con la
libertad, de modo que la libertad quede en suspenso,
y se entienda instituido libre bajo condicion, asi
también quede libre y heredero del pupilo por virtud
de nuestra interpretacion, y sin haberse agregado la
libertad en la substitucion.

Dada en Constantinopla a 2 de las Calendas de
Mayo, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

6.- El mismo Augusto a JUAN, Prefecto del Pre-
torio.- Subsistiendo en su propio vigor la decision
nuestra que dimos, sancionando que se considerase
que recibid la libertad el que por su sefior fue
instituido heredero sin la libertad, si alguno instituy6
puramente heredero a su esclavo, pero le dono bajo
condicion la libertad, si la condicion fuera tal que
estuviera en la potestad del esclavo, pero éste la
hubiere desatendido y de ninguna manera la hubiere
cumplido, sea ¢l privado por su culpa tanto de la
libertad como de la herencia. Pero si la condicion es
casual, y hubiere faltado por azares de la fortuna, en
este caso compétale ciertamente de todos modos la
libertad por consideraciones de humanidad, pero, si
laherencia fuera solvente, vaya a los demas a quienes
llaman las leyes, si no hubiese sido substituido
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definitionem tam veteris quam nostrae decisionis et
liber et heres existat necessari.

Dat. II. Kal. August. Constantinop. Post con-
sulatum LAMPADII et ORESTIS VV. CC. (531).

TIT. XXVIII

DE LIBERIS PRAETERITIS VEL
EXHEREDATIS

1.- Imp. ANTONINUS 4. FAVIO.- Quum post
omnes heredum gradus exheredatio scribatur, si
adiciat testator ab omnibus se gradibus exheredare,
non dubitatur iuri satisfactum. Et ideo, etiamsi id non
adiciatur, appareat tamen eum cum eo consilio
scripsisse, ut ab omnibus exheredaret, recte factum
testamentum videtur. Proinde cum pater familias
filiis institutis et invicem substitutis filiam
exheredaverit, intellegendus est exheredationem ab
utroque gradu fecisse. Nam cum idem heredes
instituti sunt, nulla ratio reddi potest, quare videatur
in posteriore tantum casu exheredare voluisse.

PP. VI. Kal. Tul. CHILONE et LIBONE Conss.
(204).

2.- Imp. ALEXANDER 4. HERACLIDAE.- Si
avus tuus, qui patrem tuum et novercam aequis
portionibus heredes instituit, cum te quoque haberet
in potestate, testamento nominatim non exheredavit,
mortuo patre tuo vivo avo sine impedimento legis
vellacae succedendo in patris tui locum rupisti avi
testamentum et ad te hereditas eius tota pertinuit.
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PP. VL. Id. April. FUSCO II. Et DEXTRO Conss.
(225).

3.- Imp. TUSTINIANUS 4. IULIANO P. P- Si quis
filium proprium ita exheredaverit:"ille filius meus
alienus meae substantiae fiat", talis filius ab
huiusmodi verborum conceptione non praeteritus,
sed exheredatus intellegatur. Cum enim mani-
festissimus est sensus testatoris, verborum
interpretatio nusquam tantum valeat, ut melior sensu
existat.

Dat. X. Kal. Mart. Constantinop. Post consulatum
LAMPADII et ORESTISVV.CC. (531).

4.- Idem A. IOANNI P P- Maximum vitium
antiquae subtilitatis praesenti lege
solvent, and the slave should have been appointed a
necessary heir, he shall obtain both his liberty and the
estate at the same time, for he will then be free and a
necessary heir, not only by the ruling of the ancient
authorities, but also in accordance with Our decision.

Given at Constantinople, on the second of the
Kalends of August, after the fifth Consulate of
Lampadius and Orestes, 531.

TITLE XXVIII

CONCERNING PASSING OVER AND
DISINHERITANCE

1.- The Emperor Antoninus to Favianus.- As a
disinheritance clause should be inserted in the will
after all the appointments of heirs, if the testator
should add that his son is disinherited in all the
degrees of succession, there is no doubt that the
requirements of the law will be satisfied. And,
indeed, if he did not add this clause, it would still be
apparent that this was his intention, if he mentioned
the disinheritance in general terms, and the testament
will be considered to have been legally executed.
Therefore, if the head of a family should disinherit
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alguno. Mas si no fuera solvente, obtenga con-
juntamente la libertad y la herencia como constituido
heredero necesario. En este caso, pues, sea libre y
heredero necesario conforme a la determinacion
tanto de la antigua decision, como de la nuestra.

Dada en Constantinopla a 2 de las Calendas de
Agosto, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

TITULO XXVIII

DE LOS DESCENDIENTES PRETERIDOS
O DESHEREDADOS

1.- El Emperador ANTONINO, Augusto, a
FAVIO.- Cuando la desheredacion se escriba des-
pués de todos los grados de herederos, si el testador
afiadiera que ¢l desheredaba de todos los grados, no
se duda que se cumplio6 con el derecho. Y por lo tanto,
aunque no se afiada esto, con tal que aparezca que él
lo escribid con el designio de desheredar de todos, se
considera bien hecho el testamento. Por con-
siguiente, cuando un padre de familia, habiendo
instituido y substituido reciprocamente a los hijos,
hubiere desheredado a su hija, se ha de entender que
hizo la desheredacion de uno y de otro grado. Porque
cuando fueron instituidos los mismos herederos, no
se puede dar ninguna razén para que parezca que
quiso desheredar solamente en el ultimo caso.

Publicada a 6 de las Calendas de Julio, bajo el
consulado de QUILON y de LIBON. [204.]

2.- El Emperador ALEJANDRO, Augusto, a
HERACLIDA - Si tu abuelo, que instituyo herederos
por partes iguales a tu padre ya tu madrastra, no te
desheredd6 nominalmente en el testamento,
teniéndote también bajo su potestad, muerto tu padre
viviendo el abuelo, rompiste el testamento del
abuelo, sucediéndole sin impedimento de la ley
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PP. VI. Id. April. FUSCO II. Et DEXTRO Conss.
(225).

3.- Imp. IUSTINIANUS 4. IULIANO P, P- Si quis
filium proprium ita exheredaverit:"ille filius meus
alienus meae substantiae fiat", talis filius ab
huiusmodi verborum conceptione non praeteritus,
sed exheredatus intellegatur. Cum enim mani-
festissimus est sensus testatoris, verborum
interpretatio nusquam tantum valeat, ut melior sensu
existat.

Dat. X. Kal. Mart. Constantinop. Post consulatum
LAMPADII et ORESTIS VV.CC. (531).

4.- Idem A. IOANNI P. P- Maximum vitium
antiquae subtilitatis praesenti lege corrigimus, quae
putavit alia esse iura observanda in successione
parentum, si ex testamento veniant, in masculis et in
feminis, cum ab intestato simile ius utrique sexui
servaverunt, et aliis verbis exheredari debere filium
sanxerunt, aliis filiam, et inter nepotes exheredandos
alia iura civilia, alia praetoris introduxerunt. Et si
praeteritus fuerat filius, vel ipso iure testamentum
evertebat vel contra tabulas bonorum possessionem
in totum accipiebat, filia autem praeterita ius
adcrescendi ex iure vetere accipiebat, ut eodem
momento et testamentum patris quodammodo ex
parte iure adcrescendi evertat et ipsa quasi scripta
legatis supponeretur, ex praetore autem habebat
contra tabulas bonorum possessionem in totum,
constitutio autem magni Antonini eam in tantum
coartabat, in quantum ius adcrescendi competebat.
Qui enim tales differentias inducunt, quasi naturae
accusatores existunt, cur non totos masculos
generavit, ut, unde generentur, non fiant. Nam haec
corrigentes et maiorum nostrorum sequimur
vestigia, qui eandem observationem colere
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provisions of the Velleian Law, for you have broken
the will of your grandfather and his entire estate will
belong to you.

Published on the sixth of the Ides of April, during
the Consulate of Fuscus, Consul for the second time,
and Dexter, 225.

3.- The Emperor Justinian to John, Praetorian
Prefect.- Where anyone disinherits his own son, as
follows, "Let So-and-So, my son, have no share of
my estate," a son under the construction of a clause of
this kind is understood not to have been passed over,
but to have been disinherited. For where the intention
of the testator is perfectly clear, the interpretation of
the words is never important enough to prevail over
1it.

Given on the tenth of the Kalends of March, after
the fifth Consulate of Lampadius and Orestes, 531.

4.- The Same Emperor to John, Praetorian
Prefect.- By the present law, We correct the greatest
defect to be found in the legal enactments of the
ancients, which held that different rules should be
observed in the testamentary disposition of the
estates of parents, so far as males and females were
concerned, while both sexes enjoyed the same rights
under an intestate succession. They decided that a
son should be disinherited by a certain form of words,
and a daughter by another, and in some instances they
introduced the Civil, and in others the praetorian law,
in the case of grandchildren. Where a son was passed
over, he either annulled the will under the law, or he
obtained practorian possession of the entire estate
contrary to the testamentary provisions. A daughter,
however, who was passed over, was entitled to the
right of accrual by the ancient law, so that at the same
moment that the will of her father was set aside with
reference to a certain portion of the estate, the right of
accrual vested, and she herself was considered as
included among the legatees; and, moreover, under
prsetorian law she was entitled to complete
possession of the property of the estate contrary to the
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Veleya en el lugar de tu padre, y te pertenecio toda su
herencia.

Publicada a 6 de los Idus de Abril, bajo el segundo
consulado de FUSCO yde DEXTRO. [225.]

3.- El Emperador JUSTINIANO, Augusto, a
JULIAN, Prefecto del Pretorio.- Si alguno hubiere
desheredado asi a su propio hijo: «aquel hijo mio
quede ajeno a mis bienesy», en virtud del sentido de
tales palabras no se entienda preterido, sino
desheredado, tal hijo. Porque cuando es evidentisima
la intencion del testador, nunca ha de valer tanto la
interpretacion de las palabras, que sea mejor que la
intencion.

Dada en Constantinopla a 10 de las Calendas de
Marzo, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

4.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Con la presente ley corregimos un
grandisimo vicio nacido de la sutileza de los
antiguos, que opinaron, que diferentes derechos se
habian de observar en la sucesion de los ascendientes
respecto a los varones y a las hembras, si a ella fueran
en virtud de testamento, pues abintestato man-
tuvieron igual derecho para uno y otro sexo; y
sancionaron que con unas palabras debia ser
desheredado el hijo, y con otras la hija; e introdujeron
entre los nietos que hubieran de ser desheredados
diferentes derechos civiles, y diferentes derechos del
Pretor; y si el hijo habia sido preterido, o invalidaba
de derecho el testamento, o recibia contra el
testamento la posesion de los bienes en su totalidad;
pero la hija preterida adquiria por el antiguo derecho
el derecho de acrecer, de suerte que en el mismo
momento rompia en cierto modo en parte el
testamento del padre con el derecho de acrecer, y se
obligaba ella a los legados como si hubiera sido
instituida, en tanto que por el Pretor tenia la posesion
de la totalidad de los bienes contra el testamento,
pero que la constitucion de Antonino, el grande, la
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manifestissimi sunt. Scimus etenim antea simili
modo et filium et alios omnes inter ceteros
exheredatos scribere esse concessum, cum etiam
centumviri aliam differentiam introduxerunt. Et ex
hac iniquitate vitium emersit, quale ex libris ulpiani,
quos ad edictum fecit praetoris, inventum a
Triboniano viro gloriosissimo nostro quaestore
ceterisque viris facundissimis compositoribus iuris
enucleati ad nostras aures relatum est.

Nam cum ultimum adiutorium de inofficiosi
querella positum est et nemo ex alio ortus praesidio
ad hanc decurrere possit, inventa fuerat filia
praeterita minus habens quam filia exheredata. Cum
enim per contra tabulas bonorum possessionem vel
ius adcrescendi semissem substantiae filia praeterita
accipiebat et omnibus legata praestare
compellebatur, scilicet usque ad dodrantem suae
portionis, remanebat ei sescuncia tantummodo in sua
successione. Quod si fuisset exheredata, quarta pars
omnimodo totius substantiae ei relinqui debebat, et
quam iniuria dignam pater existimabat, amplius
habebat ea, quam taciturnitate in institutione
praeteriit: et si secundum nostrae constitutionis
definitionem, quam de supplemento quadrantis
posuimus, repletio fuerat introducta, simili modo
exheredatae in quarta repletio accedebat et ita vitium
permansit, ut nec ex nostra constitutione
emendationem aliquam sentiret.
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terms of the will. A constitution of the Great
Antoninus provided that under praetorian law she
could only take what she was entitled to by the right
of accrual. Jurists who established such distinctions
as those above mentioned appear as accusers of
Nature for not having solely produced males, so that
those from whom they spring should not have been
created. In order to remedy this, We follow in the path
of our ancestors, who clearly appear to have
entertained the same idea, for We know that in former
times it was permitted to include both sons and
daughters, and all others, among those disinherited in
general terms. The centumvirs afterwards made
another distinction, and from their injustice a second
defect arose which has been brought to Our
knowledge through the works of Ulpianus, which he
composed on the Edict of the Praetor, and those of
Tribonian, Our most illustrious Quaestor, and other
eminent jurisconsults.

The last resort of children who have been passed
over is the complaint of inofficiousness in a will, and
as a daughter could not have recourse to it, if she were
passed over, her position was worse than if she had
been disinherited. For since a daughter who was
passed over would receive half of the estate either
through prsetorian possession contrary to the
provisions of the will, or by the right of accrual, and
she was compelled to contribute to the payment of all
legacies up to the amount of three-quarters of her
share, she would, in fact, only be entitled to a twelfth
and a half of the estate. If, however, she were
disinherited, a fourth part of the entire estate must, by
all means, have been given to her; and hence she
whom her father thought worthy of being excluded
from participation in his estate would receive more
than a daughter whom he silently passed over in the
appointment of his heirs. And if, in accordance with
the terms of Our Constitution which We have
promulgated with reference to the supplementing of
the fourth part, the deficiency should have been made
up, in like manner, the deficiency of the disinherited
daughter, so far as the fourth part of her share of the
estate was concerned, still existed, and thus the
defect remained in existence and was not corrected
by Our Constitution.
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reducia a tanto cuanto alcanzaba el derecho de
acrecer. Porque los que introducen tales diferencias
son como acusadores de la naturaleza, porque a todos
no nos hizo varones, de suerte que no nacieran en
quienes se engendrasen. Pues al corregir esto
seguimos también las huellas de nuestros mayores,
quienes evidentemente hicieron la misma
observacion. Porque sabemos que antes estuvo
permitido declarar desheredados de igual modo, en
conjunto, asi al hijo como a todos los demas, y
también que los centuviros introdujeron otra
diferencia. Y de esta iniquidad naci6 el vicio, que,
hallado en los libros que Ulpiano escribi6 sobre el
edicto del Pretor, por Triboniano, varoén
gloriosisimo, cuestor nuestro, y por los demas muy
ilustrados compositores del derecho corregido, ha
llegado a nuestros oidos.

Porque habiéndose establecido el tltimo recurso
en la querella de testamento inoficioso, y no
pudiendo ningln hijo recurrir a ella dejando otro
recurso, se habia hallado que la hija preterida tenia
menos que la hija desheredada. Pues como la hija
preterida recibia por la posesion de los bienes contra
el testamento o por el derecho de acrecer la mitad de
los bienes, y era compelida a pagarles a todos los
legados, a saber, hasta la concurrencia de los tres
cuartos de su porcion, le quedaba solamente onza y
media para su propia sucesion. Pero si hubiese sido
desheredada debia dejarsele de todos modos la cuarta
parte de todos los bienes, y aquella a quien el padre
consideraba digna de tal severidad tenia mas que
aquella a la cual habia preterido con su silencio en la
institucion; y si conforme a la resolucion de la
constitucion nuestra, que promulgamos sobre el
suplemento de la cuarta parte, se habia introducido su
complemento, le correspondia de igual modo a la
desheredada el complemento hasta la cuarta, y asi
subsistiod el defecto, de suerte que, ni aun con nuestra
constitucion experimentara enmienda alguna.
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§ 1.- Sancimus itaque, quemadmodum in
successionibus parentium, quae ab intestato
deferuntur, aequa lance et mares et feminae vocantur,
ita et in scriptura testamentorum eas honorari et
similibus verbis exheredationes nominatim
procedere et contra tabulas possessionem talem
habere, qualem filius suus vel emancipatus, ut et
ipsa, si fuerit praeterita, ad instar filii emancipati vel
sui vel testamentum ipso iure evertat vel per contra
tabulas bonorum possessionem stare hoc non
patiatur. Et hoc non solum in filiabus obtinere, sed
etiam in nepotibus et in neptibus et deinceps
observari censemus, si tamen ex masculis progeniti
sunt.

§ 2.- Sed quia et aliud vitium fuerat sub obtentu
differentiae introductum et alia iura exheredationis
in postumis, alia in iam natis observabantur, cum
necesse fuerat postumam inter ceteros exheredatam
etiam legato honorari, filiam autem iam progenitam
et sine datione, et hoc brevissimo incremento
verborum ad plenissimam definitionem deduximus
sancientes eadem iura obtinere et in postumis
exheredandis, sive masculini sive feminini sexus
sint, quae in filiis et filiabus iam statuimus, ut etiam
ipsi vel ipsae nominatim exheredentur, id est postumi
vel postumae facta mentione.

Dat. Kal. Septemb. Constantinop. Post consulatum
LAMPADII et ORESTIS VV.CC. (531).

AUTHENT. Ut quum de appellat. Congnoscitur §
Aliud quoque capitulum. (Nov. 115. C. 3.).- Non licet
parenti aliquem ex liberis exheredare vel praeterire,
nisi is probetur ingratus, et ingratitudinis causas
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§ 1.- Therefore, We order, as in the succession of
parents which passes by intestacy, both males and
females shall stand upon an equal footing; that
females shall be benefited by the terms of wills; that
specific disinheritances shall be stated in identical
language; and that a daughter shall have praetorian
possession of an estate contrary to the provisions of
the will in the same manner as a son, who is his own
master or emancipated, is entitled to; so that, if
passed over, she can cause the will to be set aside by
law in the same way as an emancipated son, or one
who is independent, whether he causes the will to be
annulled by process of law, or obtains praetorian
possession of the estate in contravention of its terms.
This rule shall apply not only to daughters, but also to
grandsons and granddaughters, and We decree that it
shall be observed with reference to other
descendants, provided they are derived from males.

§ 2.- But, for the reason that still another defect has
arisen under the pretext of a difference, and one set of
rules is observed with reference to the disinheritance
of posthumous children, and another concerning
those already born, as it was necessary for a
posthumous female child to be disinherited with the
others, and to be benefited by a legacy, but a daughter
already born was not entitled to the legacy, We have
extended this principle to the utmost by means of a
very brief additional clause, directing that the same
rule shall apply to the disinheritance of posthumous
children, either of the male or female sex, which We
have already established with reference to other sons
and daughters; that is to say, that they must be
disinherited by name, so that, in the case of
posthumous children, they shall be specifically
designated.

Given at Constantinople, during the Kalends of
September, after the fifth Consulate of Lampadius
and Orestes, 531.

Extract from Novel 113, Chapter HI. Latin Text.- A
parent is not allowed to disinherit or pass over any of
his children, unless the child is proved to have been
ungrateful, and the testator specifically mentions the
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§ 1.- Asi, pues, mandamos, que, asi como en las
sucesiones de los ascendientes, que se defieren
abintestato, son llamados de igual modo los varones
y las hembras, asi también sean honradas éstas en la
escritura de los testamentos, se hagan nominalmente
sus desheredaciones con las mismas palabras, y
tengan contra el testamento la misma posesion de los
bienes que un hijo, de derecho propio o emancipado,
de suerte que también ella, si hubiere sido preterida, o
invalide de derecho el testamento, o mediante la
posesion de los bienes contra el testamento no
consienta que este subsista, a la manera que el hijo
emancipado o de propio derecho. Y mandamos que
esto se observe no solamente respecto a las hijas, sino
también respecto a los nietos y a las nietas y a los
demas descendientes, con tal que hayan provenido
de linea masculina.

§ 2.- Mas como se habia introducido también otro
vicio so pretexto de diferencia, y respecto a los
postumos se observaban para la desheredacion unos
derechos, y otros para la de los ya nacidos, habiendo
sido necesario que la pdstuma desheredada en union
de otros fuera honrada también con un legado, en
tanto que la hija ya nacida podia serlo aun sin la
dacion de aquel, también llevamos esto a plenisima
aclaracion con muy breve aumento de palabras,
mandando, que rijan también en cuanto a los
postumos que hayan de ser desheredados, ya sean del
sexo masculino, ya del femenino, los mismos
derechos que ya hemos establecido respecto a los
hijos y a las hijas, a fin de que también ellos o ellas
sean desheredados nominalmente, esto es,
habiéndose hecho mencion del postumo o de la
postuma.

Dada en Constantinopla las Calendas de Sep-
tiembre, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

AUTENTICA ut quum de appellat. cognoscitur. §
Aliud quoque capitulum. (Nov. 115. c. 3.)- No le es
licito a un ascendiente desheredar o preterir a alguno
de sus descendientes, si no se probase que éste es
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nominatim inserat testamento. Causae vero ingra-
titudinis nova constitutione expressae sunt
quatuordecim.

AUTHENT. Ut quum de appellat. Cognoscitur. §
Si tales igitur. (Nov. 115. C. 4. 9.).- Ex causa exhere-
dationis vel praeteritionis irritum est testamentum
quantum ad institutiones; cetera namque firma
permanent.

TIT. XXIX

DE POSTUMIS HEREDIBUS INSTITUENDIS
VEL EXHEREDANDIS VEL PRAETERITIS

1.- Imp. ANTONINUS 4. BRUTATIO.- Si post
testamentum factum, quo postumorum suorum
nullam mentionem testator fecit, filiam suscepit,
intestato vita functus est, cum agnatione postumae
cuius non meminit testamentum ruptum sit: ex rupto
autem testamento nihil deberi neque peti posse
explorati iuris est.

Dat. Et PP. IV. Kal. Tul. ANTONINO A. IV. Et
BALBINO Conss. (213).

2.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. Et CC. SOTERICO.- Uxoris abortu testamentum
mariti non solvi, postumo vero praeterito, quamvis
natus ilico decesserit, non restitui ruptum iuris
evidentissimi est.

S. X1I. Kal. Mart. Sirmii, Caess. Conss. (294-305).

3.- Imp. IUSTINIANUS 4. IULIANO P. P- Quod
certatum est apud veteres, nos decidimus. Cum igitur
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acts of ingratitude in his will. Fourteen kinds of
ingratitude are enumerated by a new constitution.

Extract from the Same Novel. Latin Text.- A will is
void only with reference to the appointment of heirs,
where disinheritance or the passing over of other
heirs is involved. The other testamentary provisions
remain unaltered.

TITLE XXIX

CONCERNING THE APPOINTMENT,
DISINHERITANCE, AND OMISSION OF
POSTHUMOUS HEIRS IN A WILL

1.- The Emperor Antoninus to Brutatius.- If, after
having made his will by which the testator omitted all
mention of his posthumous children, a son or
daughter should be born to him, he is considered to
have died intestate, as the will is broken by the birth
of a posthumous child of either sex, who was not
mentioned therein. It is a well-established legal
principle that nothing is due, or can be demanded
under the terms of a will which has been broken.

Given on the fourth of the Kalends of July, during
the Consulate of Antoninus, Consul for the fourth
time, and Balbinus, 213.

2.- The Emperors Diocletian and Maximian, and
the Caesars, to Sotericus.- The will of a husband is
not annulled by a miscarriage of his wife; but it is a
perfectly clear rule of law that, when a posthumous
child has been passed over, the will is broken and
cannot be renewed, even if the child should die
immediately after birth.

Given on the twelfth of the Kalends of March,
during the Consulate of the Caesars. 294-305.

3.- The Emperor Justinian to John, Praetorian
Prefect.- We now decide a matter which has been the
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ingrato, y si en el testamento no insertase especi-
ficadamente las causas de esta ingratitud. Mas en una
nueva constitucion se han expresado catorce causas
de ingratitud.

A UTENTICA ut quum de appellat. cognoscitur. §
Si tales igitur. (Nov. 115. c. 4. § 9.)- Por causa de la
desheredacion o de la pretericion se hace irrito el
testamento en cuanto a las instituciones; porque lo
demas permanece firme.

TITULO XXIX

DE QUE LOS PQSTUMOS HAYAN DE SER
INSTITUIDOS HEREDEROS O
DESHEREDADOS, O DE LOS PRETERIDOS

1.- El Emperador ANTONINO, Augusto, a BRU-
TACIO.- Sidespués de haber hecho testamento, en el
que no hizo el testador mencidén alguna de sus
propios péstumos, tuvo una hija, fallecio intestado,
porque por la agnacion de una péstuma, de la cual no
hizo mencion, se rompiod el testamento. Mas es de
derecho conocido, que en virtud de un testamento
roto nada se debe ni se puede pedir.

Daday publicada a 4 de las Calendas de Julio, bajo
el cuarto consulado de ANTONINO, Augusto, y el de
BALBINO.[213.]

2.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos y Césares, a SOTERICO.- El
testamento del marido no se rompe por aborto de la
mujer, pero habiendo sido preterido a un péstumo, es
de evidentisimo derecho, que, aunque el nacido
hubiere fallecido inmediatamente, no se rehabilita el
que fue roto.

Sancionada en Sirmio a 12 de las Calendas de
Marzo, bajo el consulado de los Césares. [294-305.]

3.- El Emperador JUSTINIANO, Augusto, a
JULIAN, Prefecto del Pretorio.- Nosotros deci-
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is qui in ventre portabatur praeteritus fuerat, qui, si ad
lucem fuisset redactus, suus heres patri existeret, si
non alius eum antecederet et nascendo ruptum
testamentum faciebat, si postumus in hunc quidem
orbem devolutus est, voce autem non emissa ab hac
luce subtractus est, dubitabatur, si is postumus
ruptum facere testamentum potest. Veteres animi
turbati sunt, quid de paterno elogio statuendum sit.
Cumque sabiniani existimabant, si vivus natus est,
etsi vocem non emisit, ruptum testamentum, apparet,
quod, etsi mutus fuerat, hoc ipsum faciebat, eorum
etiam nos laudamus sententiam et sancimus, si vivus
perfecte natus est, licet ilico postquam in terram
cecidit vel in manibus obstetricis decessit, nihilo
minus testamentum corrumpi, hoc tantummodo
requirendo, si vivus ad orbem totus processit ad
nullum declinans monstrum vel prodigium.

Dat. XV. Kal. Decemb. Constantinop. LAM-
PADIO et ORESTE VV. CC. Conss. (530).

4.- Idem A. TULIANO P. P- Quidam, cum testa-
mentum faciebat, his verbis usus est: "si filius vel
filia intra decem mensuum spatium post mortem
meam fuerint editi, heredes sunto" vel ita dixit:
"filius vel filia, qui intra decem menses proximos
mortis meae nascentur, heredes sunto". Turgium
antiquis interpretatoribus legum exortum est, an
videantur non contineri testamento et hoc ruptum
facere. Nobis itaque eorum sententias decidentibus,
cum frequentissimas leges posuimus testatorum
voluntates adiuvantes, ex neutra huiusmodi
verborum positione ruptum fieri testamentum
videtur, sed sive vivo testatore sive post mortem eius
intra decem menses a morte testatoris numerandos
filius vel filia fuerint progeniti, maneat testatoris
voluntas immutilata, ne poenam patiatur
praeteritionis, qui suos filios non praeteriit.
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subject of controversy among the ancients.
Therefore, while an unborn child, who was passed
over in its father's will, became the heir of its father
when it came into the world, provided no other child
had preceded it, and by its birth broke the will; where
a posthumous child, having been born, died without
uttering a cry, it was doubted if such a child could
break the will by its birth; and the minds of the
ancient authorities were at a loss to determine what
opinion should be rendered with reference to the will
of the father. The Sabinians held that if the child was
born alive, and did not utter a cry it broke the will; but
itis evident that if it was born dumb it could not do so.
We also adopt this opinion, and order that when a
child is born alive, even though it should
immediately die, or perish while in the hands of the
midwife, the testament will, nevertheless, be broken.
It is, however, absolutely necessary for it to come
into the world alive, and not have the shape of a
monster, or be horribly deformed.

Given at Constantinople, on the fifteenth of the
Kalends of December, during the fifth Consulate of
Lampadius and Orestes, 530.

4.- The Same Emperor to John, Praetorian
Prefect.- Where a man, when making his will, used
the following language, "If a son or a daughter should
be born to me, within the term of ten months after my
death, he or she shall be my heir," or if he wrote as
follows, "Let my son or my daughter, who may be
born within ten months after my death, be my heir," a
dispute arose among the ancient interpreters of the
law whether the said posthumous heir should be
considered as not having been included in the will,
and to have broken it. Hence, as We have
promulgated many laws for the purpose of aiding the
intention of testators, We, for the purpose of deciding
this question, now direct that a will shall not be
considered as having been broken by the use of either
of these forms of expression; but if a son or a
daughter should be born within ten continuous
months from the death of the testator, or during his
lifetime, his will shall remain unaltered, in order that
he who did not pass over his children in his will may
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dimos lo que se discuti¢ entre los antiguos. Pues
cuando habia sido preterido el que era llevado en el
vientre, el cual, si hubiese sido dado a luz, seria
heredero suyo del padre, si otro no le precediera, y
naciendo rompia el testamento, en el caso de que el
postumo hubiera sido echado verdaderamente a este
mundo, pero que sin haber emitido la voz hubiera
sido arrebatado a la vida, se dudaba si este pdstumo
podia romper el testamento. Inquictdse la
inteligencia de los antiguos sobre lo que se habia de
determinar en cuanto al testamento del padre. Y
como los Sabinianos estimaban, que, si nacid vivo,
aunque no hubiese emitido la voz, se rompia el
testamento, aparece que esto mismo hacia, aunque
hubiese sido mudo. También nosotros aplaudimos su
opinion, y mandamos, que si perfectamente nacid
vivo, aunque haya muerto inmediatamente después
que cayo a tierra, o en las manos de la comadrona, se
rompa, sin embargo, el testamento, requiriéndose
solamente esto, si vino al mundo todo vivo, no
inclinandose a monstruo o prodigio alguno.

Dada en Constantinopla a 15 de las Calendas de
Diciembre, bajo el consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [530.]

4.- El mismo Augusto a JULIAN, Prefecto del
Pretorio.- Uno, al hacer testamento, empled estas
palabras: «si dentro del espacio de diez meses
después de mi muerte me hubiere nacido un hijo o
una hija, sean herederosy, o dijo asi: «sea heredero el
hijo o la hija que naciere dentro de los diez meses
proximos a mi muerte». Surgié una contienda entre
los antiguos intérpretes de las leyes, sobre si se
consideraria que no estaban comprendidos en el
testamento, y lo rompian. Asi, pues, decidiendo
nosotros la discordia de aquellos, puesto que hemos
promulgado muchisimas leyes favoreciendo las
voluntades de los testadores, no se considere que por
virtud de ninguno de estos dos empleos de palabras
se rompa el testamento, sino que, ora si viviendo el
testador, ora si después de su muerte dentro de diez
meses, que se habran de contar desde la muerte del
testador, hubiere nacido un hijo o una hija, subsista
incélume la voluntad del testador, a fin de que no
sufra la pena de la pretericion el que no habia
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Dat, XII. Kal. Decemb. Constantinop. LAM-
PADIO et ORESTE VV. CC. Conss. (530).

TIT. XXX
DE IURE DELIBERANDI ET DE ADEUNDA
VEL ACQUIRENDA HEREDITATE

1.- Imp. ANTONINUS 4. TITIAE.- Si a patre
emancipata eo defuncto bonorum possessionem non
agnovisti, frustra vereris, ne hereditati paternae sis
obligata, quod servum eius nullo iure manumisisti
resque et mancipia quaedam propter funeris
impensas distraxisti.

PP.Kal. Iul. MESSALA et SABINO Conss. (214).

2.- Imp. ALEXANDER 4. FLORENTINO, militi.-
Quum debitum paternum te exsolvisse adlegas pro
portione hereditaria, agnovisse te hereditatem
defuncti non ambigitur.

PP. VI. 1d. Februar. MAXIMO II. Et AELIANO
Conss. (223).

3.- Imp. GORDIANUS 4. FLORENTINO, militi.-
Si fratris tui filius mortis tempore in patris sui fuit
potestate, sive ex asse heres institutus est, etiam
clausis tabulis heres potuit existere, sive ex parte,
nihilo minus statim suus heres ei extitit nec
eapropter, quod intra paucos dies mortis patris sui
concessit in fatum, tu ad eiusdem fratris tui potes
accedere successionem. Quod si, cum sui iuris esset,
ante aditam hereditatem decessit tuque fratri tuo
legitimus heres extitisti seu intra tempora edicto
praefinita bonorum possessionem agnovisti: quae
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not suffer the penalty for having done so.

Given at Constantinople, on the twelfth of the
Kalends of December, during the fifth Consulate of
Lampadius and Orestes, 530.

TITLE XXX

CONCERNING THE RIGHT OF
DELIBERATING, AND OF ENTERING UPON
OR ACQUIRING AN ESTATE

1.- The Emperor Antoninus to Titia.- If, having
been emancipated by your father, you did not take
possession of his estate after his death, you need be
under no apprehensions that you will be obliged to do
so, because you manumitted some of his slaves
without authority, and sold certain property and other
slaves for the purpose of paying the funeral expenses.

Published on the Kalends of July, during the
Consulate of Messala and Sabinus, 214.

2.- The Emperor Alexander to the Soldier
Florentinus.- As you state that you have paid a certain
debt of your father's, there is no doubt that you should
be considered to have accepted his estate, so far as
your share of'it is concerned.

Published on the sixth of the Ides of February,
during the Consulate of Maximus, Consul for the
second time, and Aelianus, 223.

3.- The Emperor Gordian to the Soldier
Florentinus.- If your brother, at the time of his death,
was under the control of his father, whether he was
appointed heir to his entire estate, and would have
been the heir even if the will had not been opened, or
whether he was the heir only to a portion of the same,
he will, none the less, become at once the proper heir
of his father; and therefore, for the reason that he died
a few days after the latter, you cannot succeed to the
estate of your brother. If, however, he was his own
master, and died before entering upon the estate, you
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preterido a sus hijos.

Dada en Constantinopla a 12 de las Calendas de
Diciembre, bajo el consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [530.]

TITULO XXX

DEL DERECHO DE DELIBERAR Y DE LA
ADICION O DE LA ADQUISICION
DE LA HERENCIA

1.- El Emperador ANTONINO, Augusto, a
TICIA.- Si emancipada de tu padre no aceptaste,
fallecido ¢l, la posesion de los bienes, en vano temes
que hayas sido obligada a la herencia paterna, porque
sin ningiin derecho manumitiste un esclavo de la
misma, y enajenaste cosas y algunos esclavos por
razén de los gastos de funeral.

Publicada las Calendas de Julio, bajo el consulado
de MESSALAyde SABINO. [214.]

2.- El Emperador ALEJANDRO, Augusto, a
FLORENTINO, militar.- Puesto que alegas que
pagaste una deuda paterna con arreglo a la porcion de
herencia, no se duda que aceptaste la herencia del
difunto.

Publicada a 6 de los Idus de Febrero, bajo el se-
gundo consulado de MAXIMO vy el de ELIANO.
[223.]

3.- El Emperador GORDIANO, Augusto, a
FLORENTINO, militar.- Si el hijo de tu hermano se
hallé bajo la potestad de su padre al tiempo de la
muerte, si fue instituido heredero de la totalidad,
pudo ser heredero aun estando cerrado el testamento,
y si en parte, fue, sin embargo, heredero suyo de ¢l
desde luego, y no porque fallecié dentre de pocos
dias de la muerte de su padre puedes acudir a la
sucesion de tu mismo hermano. Pero si, siendo de
propio derecho, fallecio antes de haber sido adida la
herencia, y ti quedaste legitimo heredero de tu
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facultatum sunt vel quae ab alio iniuria detinentur,
praesidis diligentia tibi restituentur.

PP. XV. Kal. Septemb. GORDIANO A. II. Et
POMPEIANO Conss. (241).

4.- Imp. DECIUS 4. ATHENAIDI.- Filiofamilias
delata hereditate si pater pro herede voluntate filii
gessit, sollemnitati iuris satisfactum videri saepe
rescriptum est.

PP. X. Kal. Mart. DECIO A. Et GRATO Conss.
(250).

5.- Impp. VALERIANUS et GALLIENUS A4A.
PAULO.- Potuit pupillus pro herede tutore auctore
gerendo consequi successionem, sed ipsius actus et
voluntas fuit necessaria. Nam si quid nesciente ¢o
tutor egit, illi hereditatem non potuit adquirere.

PP. XVI.Kal. Iul. IpsisIV. Et III. AA. Conss. (257).

6.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. PHILIPPAE.- Si avia tua patrem tuum ex duabus
unciis scripsit heredem, et sola animi destinatione
pater tuus heres fieri poterat. Igitur si testamento suo
easdem uncias ad te petinere decrevit, apud rectorem
provinciae duarum unciarum ius persequi poteris.

PP. XVI. Kal. August. Sirmii, ipsis IV. Et IIl. AA.
Conss. (290).
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are the lawful heir of your brother, whether you
obtained possession of the estate within the time
prescribed by the Edict, or whether the property
belonging to it is unjustly retained by someone else,
the Governor of the province will cause restitution to
be made to you.

Published on the fifteenth of the Kalends of
September, during the Consulate of Gordian, Consul
for the second time, and Pompeianus, 241.

4.- The Emperor Decius to Athenais.- It has
frequently been stated in rescripts that where the son
of'a family has obtained an inheritance, and his father
has acted in behalf of the heir with his consent, the
legal formalities shall be considered to have been
complied with.

Published on the tenth of the Kalends of March,
during the Consulate of Decius and Gratus, 250.

5.- The Emperors Valerian and Gallienus to
Paulus.- A ward can acquire an estate through his
guardian acting as heir, but the consent of the latter
will be necessary; for if the guardian should do
anything without his knowledge, he cannot acquire
the estate for him.

Published on the sixteenth of the Kalends of July,
during the Consulate of Valerian, Consul for the
fourth time, and Gallienus, Consul for the third time,
257.

6.- The Emperors Diocletian and Maximian to
Philippa.- If your grandmother appointed your father
her heir to two-twelfths of her estate, your father will
become her heir solely by the disclosure of her
intention. Therefore, if she stated in her will that you
were to receive the said two-twelfths, you can obtain
possession of the amount by applying to the
Governor of the province.

Published on the sixteenth of the Kalends of
August, during the Consulate of the above-
mentioned Emperors, 290.
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hermano, o aceptaste dentro del término prefijado en
el edicto la posesion de los bienes, se te restituiran
por diligencia del presidente los bienes que haya, o
los que injustamente se detentan por otro.

Publicadaa 15 de las Calendas de Septiembre, bajo
el segundo consulado de GORDIANO, Augusto, y el
de POMPEYANO. [241.]

4.- El Emperador DECIO, Augusto, a ATE-
NAIDE.- Muchas veces se respondio por rescripto,
que, deferida la herencia a un hijo de familia, si el
padre obr6 como heredero con la voluntad del hijo, se

considera que se dio cumplimiento a la solemnidad
del derecho.

Publicada a 10 de las Calendas de Marzo, bajo el
consulado de DECIO, Augusto, y de GRATO. [250.]

5.- Los Emperadores VALERIANO y GALIENO,
Augustos, a PAULO.- Pudo el pupilo conseguir la
sucesion obrando como heredero el tutor con la
autoridad de tal, pero fueron necesarios el acto y la
voluntad de aquel. Porque si ignorandolo aquel hizo
alguna cosa el tutor, no pudo adquirir para ¢l la
herencia.

Publicada a 16 de las Calendas de Julio, bajo el
cuarto y el tercer consulado de los mismos Augustos.
[257.]

6.- Los Emperadores DIOCLECIANO y MAXI-
MIANGO, Augustos, a FILIPA.- Si tu abuela instituy6
heredero de dos dozavos a tu padre, tu padre podia
hacerse heredero con la sola resolucion de su animo.
Asi, pues, si dispuso en su testamento que te per-
tenecieran los mismos dozavos, podras perseguir el
derecho a los dos dozavos ante el gobernador de la
provincia.

Publicada en Sirmio a 16 de las Calendas de
Agosto, bajo el cuarto y el tercer consulado de los
mismos Augustos. [290.]



116 CODICE.- LIBER VI: TIT. XXX

7.- Ilidem AA. Et CC. EUSEBIO.- Quoniam
sororem tuam prius defunctam esse proponis, quam
cognosceret, an a fratre sibi aliquid hereditatis fuisset
relictum, manifestum atque evidens est, antequam
pro herede gereret vel bonorum possessionem
admiserit, defunctam successionem eam non
potuisse ad heredes suos transmittere.

PP. Kal. Mai. Trallis, AA. Conss. (293-304).

8.- lidem AA. Et CC. CLAUDIO.- Licet in con-
tinenti sui heredes se paternis non miscuerint bonis,
tamen ignorantes delatam sibi esse hereditatem longi
temporis praescriptione, quominus hanc recte
vindicent, excludi non possunt.

S. XVII. Kal. ITanuar. Sirmii, AA. Conss. (293-
304).

9.- lidem AA. Et CC. PLATONI.- Si curatoris tui
quondam testamento iure facto vel ab intestato
legitima delata successio est, hoc casu ei qui non
repudiavit hereditatem eam licet adire. Rector igitur
aditus provinciae, si hereditati necdum sunt obligati,
eos an heredes sint interrogare debebit ac, si tempus
ad deliberandum petierint, moderatum statuet.

S. XVI. Kal. Ianuar. Sirmii, AA. Conss. (293-304).

10.- fidem AA. Et CC. SABINAE.- Si te bonis
paternis maior quinque et viginti annis miscuisti,
neque inopia patris te excusat neque vis fratris
portionem tuam vel testamentum eripientis arcere te
exactione creditorum, qui iure civili pro hereditaria
te portione conveniunt, potest.
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7.- The Same Emperors and Caesars to
Eusobinus.- As you allege that your sister died before
she knew that any of the estate of her brother had
been left to her, it is perfectly clear and evident that
the estate of the deceased could not be transmitted to
her heirs, before she herself performed some act as
heir, or obtained prse-torian possession of the

property.

Published during the Kalends of May, during the
Consulate of the above-mentioned Emperors. 293.

8.- The Same Emperors and Caesars to Claudius.-
Although the proper heirs did not immediately busy
themselves with the property of the estate of their
father, still, if they were ignorant that it was left to
them, they cannot be excluded by prescription of
long time from claiming it according to law.

Ordered on the seventeenth of the Kalends of
January, during the Consulate of the above-
mentioned Emperors. 293-304.

9.- The Same Emperors and Caesars to Plato.- 1f,
by the properly executed will of your former curator,
or on the ground of intestacy, you have obtained legal
succession of his estate, in this instance he who did
not reject it will be permitted to enter upon the same.
Therefore, the Governor of the province, having been
applied to, should interrogate those who are the heirs,
and have not yet bound themselves, as to whether
they will accept the estate, or not; and if they demand
time for deliberation, he shall grant it to them as he
thinks best.

Ordered on the sixteenth of the Kalends of January,
during the Consulate of the above-mentioned
Emperors. 293-304.

10.- The Same Emperors and Caesars to Sabina.-
If, having passed the age of twenty-five years, you
have interfered with the property of your father's
estate, the insolvency of your father will not excuse
you, nor will the violence of your brother who has
appropriated your share, or suppressed the will,
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7.- Los mismos Augustos y Césares a EUSEBIO.-
Como quiera que expones que tu hermana fallecio
antes que supiese si por su hermano se le habia
dejado algo de la herencia, es manifiesto y evidente,
que antes que la difunta obrase como heredera o
admitiese la posesion de los bienes, no pudo
transmitir esta sucesion a sus hermanos.

Publicada en Trales las Calendas de Mayo, bajo el
consulado de los Augustos. [293-304.]

8.- Los mismos Augustos y Césares a CLAUDIO.-
Aunque los herederos suyos no se hayan inmiscuido
inmediatamente en los bienes paternos, sin embargo,
ignorando que les habia sido deferida la herencia, no
pueden ser excluidos por la prescripcion de largo
tiempo de modo que con razon no lareivindiquen.

Sancionada en Sirmio a 17 de las Calendas de
Enero, bajo el consulado de los Augustos. [293-304.]

9.- Los mismos Augustos y Césares a PLATON.- Si
en virtud de testamento del que fue tu curador, hecho
legalmente, o abintestato, fue deferida la herencia
legitima, en este caso séale licito adirla al que no
repudio la herencia. Asi, pues, el gobernador de la
provincia, a quien se hubiere recurrido, si aun no se
obligaron a la herencia, debera preguntarles, si son
herederos, y si pidieren tiempo para deliberar, lo
fijara moderado.

Sancionada en Sirmio a 16 de las Calendas de
Enero, bajo el consulado de los Augustos. [293 -304.]

10.- Los mismos Augustos y Césares a SABINA.-
Sisiendo mayor de veinticinco afios te inmiscuiste en
los bienes paternos, no te excusa la pobreza de tu
padre, ni la violencia de tu hermano, que te arrebato
tu porcion o el testamento, puede librarte de la
exaccion de los acreedores, que con sujecion al
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S. XVI. Kal. Tanuar. Sirmii, Caess. Conss. (294-
305).

11.- lidem AA. Et CC. PHILUMENAE.- Renitente
te pater tuus, in cuius fuisti potestate, neque spem
delatae tibi legitimae quaerendae successionis
absumere neque hereditarios manumittendo servos
his praestare libertatem potuit.

S.VI.Id. Februar. Sirmii, Caess. Conss. (294-305).

12.- lidem AA. Et CC. ANTONIO.- Puberem
agnoscentem bonorum possessionem, posteaquam ei
fuit hereditas delata, pro herede gerere non ambi-
gitur.

S.II1. Kal. Decemb. Caess. Conss. (294-305).

13.- lidem AA. Et CC. SCLEPOLIDI.- Suum here-
dem omissa bonorum possessione paternam
successionem obtinere potuisse certi iuris est.

S. III. Id. Decemb. Nicomediae, Caess. Conss.
(294-305).

14.- lidem AA. Et CC. FLAVIAE.- Si sorori suae
frater tuus civili vel honorario successit iure, licet res
ex eius descendentes bonis non probetur tenuisse,
heres tamen effectus contra possidentes experiri
potest.

S. XII. Kal. Ianuar. Nicomediae, Caess. Conss.
(294-305).
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release you from the demands of the creditors, who
have a right, under the Civil Law, to sue you for your
hereditary share of the estate.

Ordered on the sixteenth of the Kalends of January,
during the Consulate of the Caesars. 294-305.

11.- The Same Emperors and Caesars to
Philumena.- Your father, under whose control you
were, can not, against your consent, accept an estate
which has been legally left to you, nor can he confer
freedom upon the slaves belonging to the same by
manumitting them.

Ordered on the sixth of the Ides of February, during
the Consulate of the Caesars. 294-395.

12.- The Same Emperors and Caesars to Antony.-
There is no doubt that a child, who has arrived at the
age of puberty, by accepting possession of the
property of an estate after it has been left to him, acts
in the capacity of heir.

Ordered on the third of the Kalends of December,
during the Consulate of the Caesars. 294-305.

13.- The Same Emperors and Caesars to
Sclepolis.- Itis an established rule of law that a proper
heir can obtain the estate of his father by rejecting
prsetorian possession of the same.

Ordered at Nicomedia, on the third of the Ides of
December, during the Consulate of the Caesars. 294-
305.

14.- The Same Emperors and Caesars to Flavia.- If
your brother was the legal successor of your sister,
under both the Civil and praetorian law, even though
it cannot be proved that he was in possession of the
property of the estate, he, nevertheless, becomes the
heir, and can institute proceedings against those who
are in possession.

Ordered at Nicomedia, on the twelfth of the
Kalends of January, during the Consulate of the
Caesars. 294-305.
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derecho civil te demandan con arreglo a la porcion
hereditaria.

Sancionada en Sirmio a 16 de las Calendas de
Enero, bajo el consulado de los Césares. [294-305.]

11.- Los mismos Augustos y Césares a FILU-
MENA.- Oponiéndote tu, no pudo tu padre, bajo
cuya potestad estuviste, ni privar de la esperanza de
que se adquiera la herencia legitima que te habia sido
diferida, ni, manumitiendo a esclavos de la herencia,
darles la libertad.

Sancionada en Sirmio a 6 de los Idus de Febrero,
bajo el consulado de los Césares. [294-305.]

12.- Los mismos Augustos y Cesares a AN-
TONIO.- No se duda que obra como heredero el
pubero que acepta la posesion de los bienes, después
que le fue deferida la herencia.

Sancionada a 3 de las Calendas de Diciembre, bajo
el consulado de los Césares. [294-305.]

13.- Los mismos Augustos y Césares a SCLE-
POLIDE.- Es de derecho cierto, que el heredero suyo
pudo, habiendo prescindido de la posesion de los
bienes, obtener la sucesion paterna.

Sancionada en Nicomedia a 3 de los Idus de Di-
ciembre, bajo el consulado de los Césares. [294-
305.]

14.- Los mismos Augustos y Césares a FLAVIA.-
Si tu hermano le sucedi6 a su hermana por Derecho
Civil u Honorario, aunque no se pruebe que tuvo los
bienes provenientes de los de ella, puede, sin em-
bargo, hecho heredero, ejercitar accidon contra los
que los posean.

Sancionada en Nicomedia a 12 de las Calendas de
Enero, bajo el consulado de los Césares. [294-305.]



118 CODICE.- LIBER VI: TIT. XXX

15.- Imp. CONSTANTIUS 4. Ad LEONTIUM,
Comitem Orientis.- Non est dubium, si, priusquam
filius iussu patris adierit hereditatem, propriae po-
testatis effectus est, arbitrio suo eundem hanc sibi
potuisse quaerere.

Dat. VIIL. Id. April. LIMENIO et CATULINO
Conss. (349).

16.- Impp. ARCADIUS et HONORIUS A4A.
ENNODIO.- Nec emere nec donatum adsequi nec
damnosam quisque hereditatem adire compellitur.

Dat. VII. Kal. Ianuar. OLYBRIO et PROBINO
Conss. (395).

17.- Iidem et THEODOSIUS 444. ANTHEMIO P,
P- Cretionum scrupulosam sollemnitatem hac lege
penitus amputari decernimus.

Dat. V. Kal. April. Constantinop. HONORIO VII.
EtTHEODISIOII. AA. Conss. (407).

18.- Impp. THEODOSIUS et VALENTINIANUS
AA. Ad Senatum.- Si infanti, id est minori septem
annis, in potestate patris vel avi vel proavi constituto
vel constitutae hereditas sit derelicta vel ab intestato
delata a matre vel linea ex qua mater descendit vel
aliis quibuscumque personis, licebit parentibus eius
sub quorum potestate est adire eius nomine
hereditatem vel bonorum possessionem petere.

§ 1.- Sed si hoc parens neglexerit et in memorata
aetate infans decesserit, tunc parentem quidem
superstitem omnia ex quacumgque successione ad
eundem infantem devoluta iure patrio quasi iam
infanti quaesita capere.
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15.- The Emperor Constantius to Leontius, Count
of the East.- There is no doubt that if a son should
become his own master before he accepts an estate by
order of his father, he can voluntarily claim the estate
for himself.

Given on the seventh of the Kalends of April,
during the Consulate of Limeneus and Catulinus,
349.

16.- The Emperors Arcadius and Homnorius to
Annodius.- No one can be compelled, against his
will, to purchase anything, to accept a donation, or to
enter upon an estate which is onerous.

Given on the sixth of the Kalends of January,
during the Consulate of Olybrius and Probinus, 395.

17.- The Emperors Arcadius, Honorius, and Theo-
dosius to Anthemius, Praetorian Prefect.- We decree
by this law that the vain formality of declaring that an
estate is accepted is absolutely abolished.

Given at Constantinople, on the fifth of the
Kalends of April, during the Consulate of Honorius,
Consul for the seventh time, and Theodosius, 407.

18.- The Emperors Theodosius and Valentinian to
the Senate.- Where an estate is left to an infant, that is
achild under the age of seven years, who is still under
the control of its grandfather or great-grandfather, or
where it becomes the heir at law of its mother or of
anyone in the descending line of the latter, or of any
other person whomsoever, the relative having charge
of it shall be permitted to accept the estate, or
praetorian possession of the same, in the name of the
said child.

§ 1.- If the said relative should fail to do this, and
the infant should die under the above-mentioned age,
the surviving relative can then obtain the entire estate
by paternal right, no matter by what succession it
descended to the said infant, just as if it had been
acquired by the latter.
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15.- El Emperador CONSTANCIO, Augusto, a
LEONCIO, Conde de Oriente.- No es dudoso, que, si
antes que por orden de su padre hubiere el hijo adido
la herencia, se hubiera el hecho de propia autoridad,
pudo ¢l mismo por su propio arbitrio adquirirla para
si.

Dada a 8 de los Idus de Abril, bajo el consulado de
LIMENIOy de CATULINO.[349.]

16.- Los Emperadores ARCADIO y HONORIO,
Augustos, a ENNODIO.- Nadie es compelido ni a
comprar, ni a aceptar una donacion, ni a adir una
herencia onerosa.

Dada a 7 de las Calendas de Enero, bajo el
consulado de OLIBRIO y de PROBINO. [395.]

17.- Los mismos y TEODOSIO, Augustos, a AN-
TEMIO, Prefecto del Pretorio.- Mandamos, que en
absoluto sea suprimida por esta ley la escrupulosa
solemnidad de los dias concedidos para la adicion.

Dada en Constantinopla a 5 de las Calendas de
Abril, bajo el séptimo consulado de HONORIO y el
segundo de TEODOSIO, Augustos. [407.]

18.- Los Emperadores TEODOSIO y VALEN-
TINIANO, Augustos, al Senado.- Si a un infante,
esto es, aun menor de siete aios, varén o hembra, que
se halle bajo la potestad del padre, o del abuelo, o del
bisabuelo, se le hubiere dejado, o deferido
abintestato, una herencia por la madre o por alguien
de la linea de que desciende la madre, o por otras
cualesquiera personas, les sera licito a sus
ascendientes, bajo cuya potestad estd, adir en su
nombre la herencia o pedir la posesion de los bienes.

§ 1.- Pero si el ascendiente hubiere descuidado
esto, y el infante hubiere fallecido en la mencionada
edad, en este caso perciba por derecho paterno el
ascendiente que sobreviva todo lo que por virtud de
cualquier sucesion hubiera sido dejado al mismo
infante, como si ya hubiere sido adquirido para el
infante.
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§ 2.- Parente vero non subsistente, si quidem post
eius obitum tutor infanti sit vel datus fuerit, posse
eum etiam adhuc infante pupillo constituto nomine
eius adire hereditatem sive vivo parente sive post
mortem eius ad eum devolutam vel bonorum pos-
sessionem petere et eo modo eidem infanti here-
ditatem quaerere.

§ 3.- Sin vero vel non sit tutor vel, cum sit, ea facere
neglexerit, tunc eodem infante in ea aetate defuncto
omnes hereditates ad eum devolutas et non agnitas ita
intellegi, quasi ab initio non essent ad eum delatae, et
eo modo ad illas personas perveniant, quae voca-
bantur, si minime hereditas infanti fuisset delata. Ea
vero, quae de infante in potestate parentium cons-
tituto statuimus, locum habebunt et si quacumque
causa sui iuris idem infans inveniatur

§ 4.- Sin autem septem annos aetatis pupillus
excesserit et priore parente mortuo in pupillari aetate
fati munus impleverit, ea obtinere praecipimus, quae
veteribus legibus continentur, nulla dubietate relicta,
quin pupillus post impletos septem annos suae aetatis
ipse adire hereditatem vel possessionem bonorum
petere consentiente parente, si sub eius potestate sit,
vel cum tutoris auctoritate, si sui iuris sit, poterit vel,
sinon habeat tutorem, adire practorem et eius decreto
hoc ius consequi.

Dat. VII. Id. Novemb. Ravennae, THEODOSIO
XII. Et VALENTINIANOII. AA. Conss. (426).

19.- Imp. IUSTINIANUS 4. DEMOSTHENI P, P-
um antiquioribus legibus et praecipue in
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§ 2.- Where, however, the relative is not living, and
some other person has become, or has been appointed
guardian of the infant after the death of said relative,
the guardian can, while the child is still in the age of
infancy, accept the estate in its name, whether it
became entitled to it during the lifetime of its parents,
or after his death; or he can demand prsetorian
possession of the property, and in this manner acquire
the estate for the said infant.

§ 3.- But when there is no guardian, or if there is
one and he should neglect to do these things, and the
child should die in infancy, all the estates to which he
had been entitled but had not accepted are understood
to be in the same condition as if they had never been
transmitted to him, and then they will pass to those
persons who would have been called to the
succession, if the infant had not been entitled to the
same. These rules which we have established with
reference to an infant under the control of its parents
will also apply if the said infant should, under any
circumstances, be ascertained to be his own master.

§ 4.- If, however, the said minor has passed the age
of seven years, and on account of the death of his
father was under the care of a guardian, and died
before reaching the age of puberty, We order that the
regulations contained in the ancient laws shall
prevail; and there can be no doubt that the minor,
after having attained the age of seven years, can
himself enter upon the estate and demand prsetorian
possession of the same with the consent of his
relative if he is still under his control, or by the
authority of his guardian if he is independent; or
where he has no guardian, he can appear before the
Praetor and obtain this right in pursuance of his
decree.

Given at Ravenna, on the sixth of the Ides of
November, during the Consulate of Theodosius,
Consul for the twelfth time, and Valentinian, Consul
for the second time, 426.

19.- The Emperor Justinian to Demosthenes,
Praetorian Prefect.- As We have found in the ancient
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§ 2.- Mas no sobreviviendo ascendiente, si verda-
deramente después de su muerte tuviera tutor el
infante, o se le hubiere dado, pueda también éste, aun
siendo todavia infante el pupilo, adir en su nombre la
herencia, dejada a él, ora, en vida del ascendiente, ora
después de su muerte, o pedir la posesion de los
bienes, y adquirir de este modo para el mismo infante
laherencia.

§ 3.- Pero si no hubiera tutor, o si, habiéndolo,
hubiere descuidado hacer esto, en tal caso, fallecido
el mismo infante en dicha edad, todas las herencias
dejadas a el y no aceptadas sean consideradas lo
mismo que si desde un principio no le hubiesen sido
deferidas, y vayan de este modo a aquellas personas,
que serian llamadas, si la herencia no le hubiese sido
deferida al infante. Y esto que establecemos, res-
pecto al infante constituido bajo la potestad de los
ascendientes, tendra lugar también si por cualquier
causa se hallara siendo para el mismo infante de
propio derecho.

§ 4.- Mas si el pupilo hubiere pasado de los siete
aflos de edad, y muerto primero el ascendiente él
hubiere fallecido en la edad pupilar, mandamos que
se observen las disposiciones que se contienen en las
antiguas leyes, sin que quede duda alguna sobre que
el pupilo, después de cumplidos los siete afios de su
edad, podra adir por si mismo la herencia o pedir la
posesion de los bienes, consintiéndolo el ascen-
diente, si estuviera bajo su potestad, o con la auto-
ridad del tutor, si fuera de derecho propio, o, si no
tuviera tutor, dirigirse al Pretor y conseguir por
decreto suyo este derecho.

Dada en Ravenaa 7 de los Idus de Noviembre, bajo
el duodécimo consulado de TEODOSIO vy el se-
gundo de VALENTINIANO, Augustos. [426.]

19.- El Emperador JUSTINIANO, Augusto, a
DEMOSTENES, Prefecto del Pretorio.- Habiendo
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quaestionibus iulii pauli invenimus filios familias
paternam hereditatem deliberantes posse et in suam
posteritatem hanc transmittere, et aliis quibusdam
adiectis, quae in huiusmodi persona praecipua sunt:
eam deliberationem et in omnes successores sive
cognatos sive extraneos duximus esse protelandam.
Ideoque sancimus: si quis vel ex testamento vel ab
intestato vocatus deliberationem meruerit vel hoc
quidem non fecerit, non tamen successioni
renuntiaverit, ut ex hac causa deliberare videatur, sed
nec aliquid gesserit, quod aditionem vel pro herede
gestionem inducit, praedictum arbitrium in
successionem suam transmittat, ita tamen, ut unius
anni spatiis eadem transmissio fuerit conclusa. Et si
quidem is, qui sciens hereditatem sibi esse vel ab
intestato vel ex testamento delatam deliberatione
minime petita intra annale tempus decesserit, hoc ius
ad suam successionem intra annale tempus extendat.
Si enim ipse, postquam testamentum fuerit
insinuatum, vel ab intestato vel ex testamento vel
aliter ei cognitum sit heredem eum vocatum fuisse,
annali tempore translapso nihil fecerit, ex quo vel
adeundam vel renuntiandam hereditatem
manifestaverit, is cum successione sua ab huiusmodi
beneficio excludatur. Sin autem instante annali
tempore decesserit, reliquum tempus pro adeunda
hereditate suis successoribus sine aliqua dubietate
relinquat, quo completo nec heredibus eius alius
regressus in hereditatem habendam servabitur.

Recitata Septimo in novo consistorio palatii
TUSTINIANL
Dat. ITI. Kal. Novemb. DECIO V. C. Cons. (529).

20.- Idem A IOANNI P. P.- Quidam elogio condito
heredem scripsit in certas uncias et post certa verba
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laws, and especially in the Questions of Julius
Paulus, that sons under paternal control who die
while deliberating whether they will accept the estate
of their father or not, can transmit the same to their
own posterity, together with other privileges to which
persons of this kind are entitled, We hereby declare
that this right of deliberation shall be granted to all
their successors, whether they are cognates or
strangers. Therefore, We order that when anyone is
called to a succession either under a will, or as heir at
law, he shall be entitled to deliberate, and if he has not
done so, and has not rejected the estate, so that he
appears to be deliberating on this account, and if he
has performed no act which may indicate his
acceptance, or his conduct as an heir, he can transmit
this right of deliberation to his successors; provided,
however, that the said transmission shall be
terminated within the period of one year after the
estate could have been entered upon. And, indeed, if
anyone, knowing that he is entitled to an estate either
as heir at law, or under the terms of the will, should,
without having requested time for deliberation, die
within a year, this right shall descend to his heirs, if it
is exercised within the prescribed period. For if, after
the will has been recorded, or after the heir kn,ows
that he has been called to the succession either on the
ground of intestacy or under the terms of the will, or
under any other title, he should allow the term of a
year to elapse without doing anything to manifest his
intention of either accepting or rejecting the estate,
he, together with his successors, shall be deprived of
this privilege. If, however, he should die within a
year, he undoubtedly will leave to his successors the
right to decide as to the acceptance of the estate
during the unexpired time. When this has elapsed,
however, neither he nor his heirs will have any claim
to the possession of the estate.

Read in the New Consistory of the Palace of
Justinian.

Given on the third of the Kalends of November,
during the fifth Consulate of Decius. 529.

20.- The Same Emperor to John, Praetorian
Prefect.- Where a testator, having made a will,
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hallado en las antiguas leyes, y principalmente en las
Cuestiones de Julio Paulo, que los hijos de familia
que deliberan sobre la herencia paterna podian
transmitir este derecho también a su posteridad, con
otras determinadas disposiciones, que son privativas
para tales personas; hemos considerado que esta
deliberacion debia extenderse también a todos los
sucesores, ya cognados, ya extrafios. Y por lo tanto
mandamos: si alguno, llamado o por testamento o
abintestato, hubiere obtenido el derecho de deliberar,
o no hubiere ciertamente deliberado, pero no hubiere
renunciado a la sucesion, de suerte que parezca que
delibera por esta causa, mas no hubiere hecho algo
que induzca la adicién o la gestion como heredero,
transmita a su sucesion la antes mencionada facultad,
pero de modo que esta misma transmision se halle
limitada al espacio de un solo afio; y si el que
sabiendo que o abintestato o por testamento le habia
sido deferida una herencia, hubiere, sin haber pedido
la deliberacion, fallecido dentro del término del ano,
haga extensivo este derecho a su sucesion dentro del
término del afo. Porque si ¢él, después que el
testamento hubiere sido insinuado, o que abintestato
o de otro modo le fuera sabido que habia sido
llamado heredero, no hubiere, habiendo transcurrido
el término del ano, hecho nada por lo que haya
manifestado que habia de adir o de renunciar la
herencia, sea excluido con sus sucesores de este
beneficio, Mas si hubiere fallecido corriendo el
término del aflo, deje sin duda alguna a sus sucesores
el restante tiempo para adir la herencia, y completado
este, no se les reservara a sus herederos recurso
alguno para tener la herencia.

Recitada en Séptimo en el nuevo consistorio del
palacio de JUSTINIANO.

Dada a 3 de las Calendas de Noviembre, bajo el
consulado de DECIO, varoén esclarecido. [529.]

20.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Uno, habiendo hecho testamento,
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testamenti eunem in alias uncias vel tantas vel
quantascumque et tertio vel in aliam partem here-
ditatis vel quendam unciarum modum, ille autem
unam institutionem vel duas admittens unam vel
duas vel quantascumque respuendas esse censuit:
quaerebatur apud veteres, si hoc ei facere permittitur.
Similique modo dubitabatur, si impuberem quis
filium suum heredem ex parte instituit et quendam
extraneum in aliam partem, quem pupillariter
substituit, et postquam testator decessit, pupillus
quidem patri heres extitit, extraneus autem here-
ditatem adiit, et postea adhuc in prima aetate pupillus
constitutus ab hac luce subtractus est et pupillaris
substitutio locum sibi vindicavit: cumque substitutus
eandem partem admittere noluit, quaesitum est, si
potest iam heres ex principali testamento factus
pupillarem substitutionem repudiare. Utramque
igitur dubitationem simul decidendam esse cen-
semus: placuit etenim nobis sive in institutionibus
sive in pupillari substitutione, ut vel omnia admit-
tantur vel omnia repudientur et necessitas imponatur
heredi particulari facto vel aliam aut alias partes
hereditatis admittere vel etiam substitutionem
pupillarem.

Dat. Prid. Kal. Mai. Constantinop. Post
consulatum LAMPADII et ORESTIS VV. CC. (531).

21.- Idem A. IOANNI P. P- Quum aliquis scripsit
heredem eum, qui de sua condicione ei qui dominium
eius vindicabat in iudicio adversabatur, is autem qui
dominum sese dicebat adire eum hereditatem
imperabat, ut adquisitio hereditatis per eum
celebretur, indignatus est quasi domino ei parere.
Dubitatio veteribus exorta est, si qua poena ei
imponitur huiusmodi insolentiae. Veteres in multas
retrahuntur sententias, sed nos eorum discordiam sic
esse decidendam censemus, ut distinctio subtilis

CODE.- BOOK VI: TITLE XXX

appointed an heir to certain shares of his estate, and
afterwards by the same will appointed the said person
heir to other shares of no matter what amount, and
then, a third time, left him a certain number of shares
of the same estate; the heir, having accepted his
appointment to one or more of the shares, and having
decided that one or more of the others should be
rejected by him, the question arose among the ancient
authorities whether he should be permitted to do this.
In like manner, when a testator appointed his son,
who was under the age of puberty, his heir to a portion
of his estate, and a certain stranger to the remaining
portion, and made a pupillary substitution of the
latter, and the testator afterwards died, and the minor
became the heir .of his father, and the stranger
entered upon the estate, and subsequently the minor
died before reaching the age of puberty, it was
doubted whether the pupillary substitution would
take effect. The substitute being unwilling to accept
the said share of the estate, the question also arose
whether the testamentary heir could reject the
pupillary substitution. We think that both of these
doubts should be removed by Us at the same time;
hence, in the case of the appointment of the heir, or in
that of pupillary substitution, in order that everything
may be accepted or rejected, We have decided that
the necessity is imposed upon the heir who is
especially appointed to accept either one or both
parts of the estate, and that the pupillary substitution
should also either be accepted or rejected.

Given at Constantinople, on the day before the
Kalends of May, after the fifth Consulate of
Lampadius and Orestes, 531.

21.- The Same Emperor to John, Praetorian
Prefect.- Where a testator appointed as his heir a
person who had a contest in court with a third party
with reference to his status, and who claimed him as a
slave, and he who alleged that he was his master
ordered him to accept the estate, in order that the
acquisition of the same might be obtained through his
agency, and the latter refused to obey him as his
master, a doubt arose among the ancient authorities
whether any penalty should be inflicted for insolence
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instituyo a otro heredero en ciertos dozavos, y des-
pués de algunas palabras del testamento instituyo al
mismo en otros dozavos, o tantos, o cualesquiera, y
en tercer lugar lo instituyd o en otra parte de la
herencia, o en cierto nimero de dozavos, mas el
instituido, admitiendo una o dos instituciones, con-
sider6 que debia rechazar, una, o dos, o mas. Se
preguntaba por los antiguos, si le es permitido hacer
esto. Y del mismo modo se dudaba, si uno instituyod
heredero de una parte a su hijo impubero, y de otra
parte a un extraflo, a quien lo nombro substituto del
pupilo, y después que falleci6 el testador, el pupilo
fue ciertamente heredero del padre, pero el extrafio
adio la herencia, y luego falleci6 el pupilo hallandose
todavia en la primera edad, y lleg6 el caso de la
substitucion pupilar; y como el substituto no quiso
admitir esta parte, se pregunto, si puede, hecho ya
heredero en virtud del testamento principal, repudiar
la substitucion pupilar. Asi, pues, creemos que se
deben decidir al mismo tiempo ambas dudas. En
efecto, nos plugo, que, ya sea en las instituciones, ya
en la substitucion pupilar, o se admita todo, o se
repudie todo, y se le imponga al que se hizo heredero
particular la necesidad de admitir la otra o las otras
partes de la herencia, o también la substitucion
pupilar.

Dada en Constantinopla a 1 de las Calendas de
Mayo, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

21.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Habiendo uno instituido heredero al que
en juicio sobre su propia condicion se oponia a otro
que reivindicaba su dominio, y mandandole el que se
decia duefio que ¢l adiese la herencia, para que por su
medio se verificase la adquisicion de la herencia, no
se digno obedecerle como a sefior. Entre los antiguos
surgid duda sobre si por tal insolencia se le impondria
alguna pena. Los antiguos se dividen en muchas
opiniones, pero nosotros creemos que su discordia ha
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causae imponatur. Et si quidem ita scripta est
institutio: "illum servum illius heredem instituo",
quia apertissimum est intuitu domini esse
institutionem conscriptam, necesse est omnimodo
per competentem iudicem eum compelli adire
quidem hereditatem et eam adquirere, nulli autem ex
postfacto subici gravamini, si liber pronuntietur, sed
omne sive lucrum sive damnum ad eum redundare
qui in servitutem eum trahebat et denegari ei et
adversus eum omnes hereditarias actiones, nullo ex
hoc ei praeiudicio generando. Sin autem quasi liber
institutus est nulla domini vel servi mentione in
institutione habita, tunc nullo compelli modo eum
adire hereditatem nec denegari ei liberale iudicium,
sed et hereditatem per suum ius decurrere et liberale
iudicium suam expectare sententiam sive agente eo
sive pulsato, ut, si quidem servus pronuntietur, tunc
domino suo hereditatem adquirat, sin autem liber,
eam adipiscatur, si adire maluerit.

Dat. II. Kal. Mai. Constantinop. Post consulatum
LAMPADII et ORESTIS VV.CC. (531).

22.- Idem A. Ad Senatum.- Scimus iam duas esse
promulgatas a nostra clementia constitutiones, unam
quidem de his, qui deliberandum pro hereditate sibi
delata existimaverunt, aliam autem de improvisis
debitis et incertu exitu per diversas species eis
imposito. Sed etiam veterem constitutionem non
ignoramus, quam divus gordianus ad platonem
scripsit de militibus, qui per ignorantiam hereditatem
adierint, quatenus pro his tantummodo rebus
conveniantur, quas in hereditate defuncti invenerint,

CODE.- BOOK VI: TITLE XXX

of this kind. They held diiferent opinions on this
point, and We, desiring to dispose of this discord,
direct that the question should be decided in such a
way that a nice distinction may be established in the
case. For if the appointment was made in the
following terms, "I appoint So-and-So, the slave of
So-and-So, my heir," for the reason that it is perfectly
clear that the appointment was made with reference
to the master, it will, by all means, be necessary for
the slave to be compelled by a competent judge to
enter upon the estate, and acquire it for his alleged
master; and if he should afterwards be declared to be
free, he will not be subjected to any injury on this
account, but all loss or gain will be sustained or
enjoyed by the person who attempted to reduce him
to servitude; and all actions having reference to the
estate, both for and against him, will be refused, and
his rights will not be prejudiced in any way for this
reason. If, however, he should be appointed heir as
one who is free, without any mention of a master or a
slave being made in his appointment, then, under no
circumstances, can he be compelled to accept the
estate, nor shall unrestricted choice be denied him,
but the disposition of the estate will depend upon his
condition, and will remain in abeyance till a decision
is rendered, whether he be plaintiff or defendant in
the case; so if he should be decided to be a slave, he
will then acquire the estate for his master, but if he is
found to be free, he himself will obtain it if he should
desire to do so.

Given at Constantinople, on the second of the
Kalends of May, after the fifth Consulate of
Lampadius and Orestes. 531.

22.- The Same Emperor to the Senate.- We know
that two constitutions have already been
promulgated by Our authority, one having reference
to those who thought they should deliberate with
reference to the acceptance of estates which had been
left to them, and the other concerning the appearance
of unexpected debts, and the uncertain result to
which heirs are subjected by the discovery of
conflicting claims. We are not, however, ignorant of
the existence of certain ancient constitutions which
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de ser decidida de modo que se haga para el caso una
delicada distincion. Y, a la verdad, si la institucion
fue hecha de este modo: «instituyo heredero a aquel
esclavo de fulano», como es evidentisimo que la
institucion fue hecha en consideracion al sefior, es de
todos modos necesario que por el juez competente
sea ¢l compelido a adir en realidad la herencia y a
adquirirla, pero sin que por hecho posterior quede
sujeto a ningn gravamen, si fuera declarado libre;
sino que todo lucro o perjuicio recaiga sobre el que lo
arrastraba a la esclavitud, y se denieguen para él y
contra ¢l todas las acciones de la herencia, no
resultandole de esto ningun perjuicio. Mas si fue
instituido como libre, no habiéndose hecho en la
institucion ninguna mencion de sefior o de esclavo,
en este caso no sea de ningiin modo compelido a adir
la herencia, ni se le deniegue la accion sobre la
libertad, sino que siga la herencia su curso legal, y
espere el juicio sobre la libertad su propia sentencia,
ora sea ¢l actor, ora demandado, de suerte que, si
verdaderamente fuese declarado esclavo, en este
caso adquiera la herencia para su sefior, y si libre, la
obtenga ¢, si hubiere querido adirla.

Dada en Constantinopla a 2 de las Calendas de
Mayo, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

22.- El mismo Augusto al Senado.- Sabemos que
ya han sido promulgadas por nuestra clemencia dos
constituciones, una respecto a los que estimaron que
se debia deliberar sobre la herencia a ellos deferida, y
otra respecto a deudas imprevistas y al éxito dudoso
seflalado a estas por diversas circunstancias. Pero
tampoco desconocemos la antigua constitucion, que
el divino Gordiano dirigié a Platon acerca de los
militares, que por ignorancia adiaron una herencia,
para que fueran demandados solamente en relacion a
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ipsorum autem bona a creditoribus hereditariis non
inquietentur: cuius sensus ad unam praefatarum
constitutionum a nobis redactus est. Arma etenim
magis quam iura scire milites sacratissimus
legislator existimavi. Ex omnibus itaque istis unam
legem colligere nobis apparuit esse humanum et non
solum milites adiuvare huiusmodi beneficio, sed
etiam ad omnes hoc extendere, non tantum si
improvisum emerserit debitum, sed etiam si one-
rosam quis inveniat esse quam adierit hereditatem.
Ita enim nec satis necessarium deliberationis erit
auxilium, nisi hominibus formidolosis, qui et ea
timent, quae nulla digna sunt suspicione.

§ 1.- Quum igitur hereditas ad quendam sive ex
testamento sive ab intestato fuerit delata, sive ex asse
sive ex parte, si quidem recta via adire maluerit
hereditatem et spe certissima hoc fecerit vel sese
immiscuerit, ut non postea eam repudiet, nullo
indiget inventario, cum omnibus creditoribus
suppositus est, utpote hereditate ei ex sua voluntate
infixa. Similique modo, si non titubante animo
respuendam vel abstinendam esse crediderit
hereditatem, ei apertissime intra trium mensuum
spatium, ex quo ei cognitum fuerit scriptum se esse
vel vocatum heredem, renuntiet nullo nec inventario
faciendo nec alio circuitu expectando, et sit alienus
huiusmodi hereditate, sive onerosa sive lucrosa sit.

§ 2.- Sin autem dubius est, utrumne admittenda sit
nec ne defuncti hereditas, non putet sibi esse
necessariam deliberationem, sed adeat hereditatem
vel sese immisceat, omni tamen modo inventarium
ab ipso conficiatur, ut intra triginta dies, post apertas
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the Divine Gordian addressed to Plato concerning
soldiers who, through ignorance, entered upon an
estate, and which provides that they can only be sued
for the amount of property which belonged to the
deceased, and that their own possessions cannot be
interfered with by the creditors of the latter. This
provision of the above-mentioned constitution has
been adopted by Us, for the Imperial legislator was of
the opinion that soldiers should rather be versed in
arms than learned in the law. Therefore it appeared to
Us to be beneficial to consolidate all these provisions
in the same enactment, and not only to relieve
soldiers by a privilege of this kind, but also to extend
it to all other persons, as well where an unforeseen
indebtedness appears as where anyone finds an estate
which he had accepted to be onerous. Hence the
privilege of deliberation would not be sufficient,
unless in the case of men who are timorous and
apprehensive of things which are unworthy of
suspicion.

§ 1.- Therefore, when an estate, either wholly or in
part, vests in anyone, either under the terms of a will
or on the ground of intestacy, and the heir prefers to
accept it directly, and does so with a certain
expectation of acquiring it, or meddles with it in such
a way that he cannot afterwards reject it, in this
instance, no inventory is required, as he is liable to all
the creditors just as if he had voluntarily assumed the
financial responsibilities of the estate. In like manner,
if he thought that the estate should either be rejected
or repudiated by him without hesitation, and within
the term of three months after he knew that he was
appointed heir, or called to the succession on the
ground of intestacy, he publicly renounces the estate,
he will not be obliged to make an inventory, or
comply with any other formalities, and shall be
considered as having no interest in the said estate,
whether it be an onerous or a profitable one.

§ 2.- Where, however, he is doubtful whether or not
the estate of the deceased should be accepted, and
does not think it necessary for him to deliberate, but
enters upon it, or occupies himself with its
management in any way, then an inventory should be
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los bienes que hubieren hallado en la herencia del
difunto, y no fuesen amenazados sus propios bienes
por los acreedores de la herencia; cuyo sentido fue
llevado por nosotros a una de las antes mencionadas
constituciones. En efecto, el sacratisimo legislador
estimd que los militares conocian mejor las armas
que las leyes. Asi, pues, nos ha parecido razonable
formar de todas estas una sola ley, y no solamente
favorecer a los militares con este beneficio, sino
extenderlo también a todos, no sbélo si hubiere
surgido una deuda imprevista, sino también si uno
hallara que es onerosa la herencia que hubiere adido.
Porque de este modo ni aun sera muy necesario el
auxilio de la deliberacion, sino para los hombres
timoratos, que recelan aun de lo que no es digno de
sospechaalguna.

§ 1.- Asi, pues, cuando a quien se le hubiere
deferido, o por testamento, o abintestato, una he-
rencia ya en totalidad, ya en parte, si verdaderamente
hubiere preferido adir por el camino recto la
herencia, y esto lo hubiere hecho con segurisima
esperanza, o se hubiere inmiscuido en ella para no
repudiarla después, no necesita de inventario alguno,
porque quedd subrogado para todos los acreedores,
pues se le adjudicoé la herencia por su propia
voluntad. Y del mismo modo, si sin titubear hubiere
creido que debia rechazar la herencia o abstenerse de
ella, renuncie muy claramente a ella dentro del
espacio de tres meses, desde que le fuere conocido
que ¢l fue instituido o llamado heredero, no
debiéndose hacer inventario alguno, ni habiéndose
de esperar otro rodeo, y sea ajeno a tal herencia, ya
sea onerosa, ya lucrativa.

§ 2.- Mas si dudase si haya de ser, o no, admitida la
herencia del difunto, no piense que le es necesaria la
liberacion, sino ada la herencia o inmiscuyase, pero
hagase de todos modos inventario por ¢l mismo, de
suerte que dentro de treinta dias, contaderos después
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tabulas vel postquam nota ei fuerit apertura
tabularum vel delatam sibi ab intestato hereditatem
cognoverit numerandos, exordium capiat inven-
tarium super his rebus, quas defunctus mortis tem-
pore habebat. Et hoc inventarium intra alios sexa-
ginta dies modis omnibus impleatur sub praesentia
tabulariorum ceterorumque, qui ad huiusmodi
confectionem necessarii sunt. Subscriptionem tamen
supponere heredem necesse est, significantem et
quantitatem rerum et quod nulla malignitate circa eas
ab eo facta vel facienda res apud eum remanent, vel si
ignarus sit litterarum vel scribere praepeditur,
speciali tabulario ad hoc solum adhibendo, ut pro eo
litteras supponat, venerabili signo antea manu
heredis praeposito, testibus videlicet adsumendis,
qui heredem cognoscunt et iubenti ei tabularium pro
se subscribere interfuerint.

§ 3.- Sin autem locis, in quibus res hereditariae vel
maxima pars earum posita est, heredes abesse
contigerit, tunc eis unius anni spatium a morte
testatoris numerandum damus ad huiusmodi
inventarii consummationem: sufficit enim pracfatum
tempus, etsi longissimo spatio distant, tamen dare eis
facultatem inventarii conscribendi vel per se vel per
instructos procuratores in locis ubi res positae sunt
mittendos.

§ 4.- Et si praefatam observationem inventarii
faciendi solidaverint, et hereditatem sine periculo
habeant et legis falcidiae adversus legatarios utantur
beneficio, ut in tantum hereditariis creditoribus te-
neantur, in quantum res substantiae ad eos devolutae
valeant. Et eis satisfaciant, qui primi veniant cre-
ditores, et, si nihil reliquum est, posteriores venientes
repellantur et nihil ex sua substantia penitus heredes
amittant, ne, dum lucrum facere sperant, in damnum
incidant. Sed si legatarii interea venerint, et eis
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drawn up by him without fail, so that, within thirty
days after the will has been opened, or after he has
been notified that this has taken place, or he has
learned that the estate has descended to him as heir at
law, he must begin the inventory of the property
which the deceased possessed at the time of his death.
This inventory must, by all means, .be completed
within the other sixty days, in the presence of the
notaries and other persons who are necessary for its
preparation. The heir will be required to sign it, and
state that it mentions the property belonging to the
estate, and' that he has not committed, and will not
commit any fraudulent act with reference to said
property, which shall remain in his possession; or if
he is ignorant of letters, or is unable to write, he can
summon a special notary for the sole purpose of
signing his name, and the venerated sign of the cross
shall be prefixed to his signature by the hand of the
heir; and this shall be done in the presence of
witnesses who are acquainted with the latter, and who
are present by his order to witness the signature of the
notary in his, behalf.

§ 3.- If, however, the heir should happen to be
absent from the place where the property of the estate
or the greater part of the same is situated, then We
grant the period of one year dating from the death of
the testator for the completion of the above-
mentioned inventory ; for the time aforesaid will be
sufficient, even though the property may be situated
at a great distance. We concede to persons the power
of drawing up an inventory either themselves or by
attorneys instructed by them to do so, and who are
sent to the places where the property is situated.

§ 4.- Where the inventory has been drawn up in
accordance with what has been previously stated, the
heirs shall be entitled to the estate without running
any risk, and can avail themselves of the benefit of
the Falcidian Law against the legatees, so that they
will only be liable to the heirs of the estate to the
amount of the value of the property which may come
into their hands, and they must satisfy those creditors
who first appear; and, if after this is done, nothing
remains, any creditors who afterwards appear shall
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de haber sido abierto el testamento, o después que le
hubiere sido conocida la apertura del testamento, o
que hubiere sabido que le habia sido deferida
abintestato la herencia, se dé comienzo al inventario
de los bienes que tenia el difunto al tiempo de su
muerte. Y terminese de todos modos este inventario
dentro de otros sesenta dias a presencia de los
notarios y de las demas personas, que son necesarias
para su confeccion. Pero es necesario que el heredero
lo subscriba con su firma, expresando tanto la
cantidad de bienes, como que sin haberse hecho ni
haberse de hacer por él respecto de ellos ninglin acto
malo quedan los bienes en su poder o, si no supiera de
letras, o no pudiera escribir, habra de presentarse s6lo
para esto un notario especial, para que firme por ¢él,
habiéndose puesto antes de mano del heredero la
venerable sefial de la cruz, debiéndose tomar, por
supuesto, testigos, que conozcan al heredero, y
presencien que por mandato de éste firmé por ¢l el
notario.

§ 3.- Mas si aconteciere que los herederos estan
ausentes de los lugares en que estan sitos los bienes
de la herencia, o la mayor parte de éstos, en este caso
les damos para la formacion de este inventario el
espacio de un ano, contadero desde la muerte del
testador; porque basta el susodicho tiempo, aunque
disten entre si muchisimo; dandoles, sin embargo,
facultad para hacer el inventario o por si mismos, o
por medio de procuradores que hayan de enviarse
con instrucciones a los lugares en que se hallan sitos
los bienes.

§ 4.- Y si hubieren ejecutado las susodichas
formalidades para hacer el inventario, tengan sin
riesgo la herencia, y utilicen contra los legatarios el
beneficio de la ley Falcidia, de suerte que queden
obligados a los acreedores de la herencia por tanto
cuanto valgan los bienes de la herencia dejada a ellos.
Y paguen a los acreedores que acudan primero, y, si
no queda ninglin sobrante, sean repelidos los que
vayan después, y no pierdan los herederos
absolutamente nada de sus bienes propios, para que



CODICE.- LIBER VI: TIT. XXX

satisfaciant ex hereditate defuncti vel ex ipsis rebus
vel ex earum forsitan venditione.

§ 5.- Sin vero creditores, qui ex post emensum
patrimonium necdum completi sunt, superveniant,
neque ipsum heredem inquietare concedantur neque
eos qui ab eo comparaverunt res, quarum pretia in
legata vel fideicommissa vel alios creditores proces-
serunt: licentia creditoribus non deneganda adversus
legatarios venire et vel hypothecis vel indebiti
condictione uti et haec quae acceperint recuperare,
cum satis absurdum est creditoribus quidem suum
ius persequentibus legitimum auxilium denegari,
legatariis vero, qui pro lucro certant, suas partes
legem accomodare.

§ 6.- Sin vero heredes res hereditarias creditoribus
hereditariis pro debito dederint in solutum vel per
dationem pecuniarum satis eis fecerint, liceat aliis
creditoribus, qui ex anterioribus veniunt hypothecis,
adversus eos venire et a posterioribus creditoribus
secundum leges eas abstrahere vel per hypo-
thecariam actionem vel per condictionem ex lege,
nisivoluerint debitum eis offerre.

§ 7.- Contra ipsum tamen heredem, secundum
quod saepius dictum est, qui quantitatem rerum
hereditarium expenderit, nulla actio extendatur.

§ 8.- Sed nec adversus emptores rerum here-
ditariarum, quas ipse vendidit pro solvendis debitis
vel legatis, venire alii concedatur, cum satis ante-
rioribus creditoribus a nobis provisum est vel ad
posteriores creditores vel ad legatarios pervenien-
tibus et suum ius persequentibus.
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be dismissed, and the heirs shall lose absolutely
nothing of their own property, lest when they expect
to make a profit they may suffer loss. If, however, in
the meantime, the legatees appear, they must satisfy
them either out of the actual property of the deceased,
or out of its proceeds when sold.

§ 5.- But when creditors, who have not yet been
paid, appear after the estate has been exhausted, they
shall not be allowed to annoy the heir himself, nor
those who have purchased property from him, the
proceeds of which have been used for the payment of
legacies or trusts, or for the satisfaction of other
creditors. Creditors shall not be refused the right to
appear against legatees, either in the hypothecary
action, or in that to collect money which was not due,
and to recover what they have received, as it would be
perfectly absurd for laws enacted to benefit legatees
to deny to creditors their right to obtain legal relief, as
well as for legatees who are seeking for gain to be
given their bequests in full.

§ 6.- When, however, the heirs have surrendered
the property of the estate to the creditors of the same,
in satisfaction of debts, or have done so by the
payment of money, the other creditors who have prior
liens secured by hypothecation can appear against
them, and recover the property from the subsequent
creditors in accordance with the laws, either by an
hypothecary action, or by a personal one for
recovery, unless they voluntarily offer to discharge
the indebtedness.

§ 7.- As has frequently been stated, no action shall
be granted against the heir himself, who has
exhausted all the property belonging to the estate.

§ 8.- They shall not, however, be permitted to
proceed against the purchasers of property belonging
to the estate which the heir himself sold for the
payment of debts or legacies, as We have sufficiently
provided for prior creditors by allowing them to
proceed against subsequent ones, or against legatees
who have been paid, and in this way to assert their
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no sufran quebranto, esperando realizar un lucro.
Pero si entretanto se hubieren presentado los lega-
tarios, paguenles también de la herencia del difunto,
o con los mismos bienes, o acaso con el producto de
suventa.

§ 5.- Mas si compareciesen acreedores, que aun no
hubieren sido satisfechos después de agotado el
patrimonio, no se les permita molestar al mismo
heredero, ni a los que de ¢l compraron bienes, cuyo
importe se aplico a legados, o a fideicomisos o a otros
acreedores; no debiéndose denegar a los acreedores
permiso para dirigirse contra los legatarios, y utilizar
o las acciones hipotecarias, o la condiccion de lo no
debido, y recuperar lo que aquellos hubieren reci-
bido, porque es bastante absurdo que a los acreedores
que verdaderamente persiguen su derecho se les
deniegue el legitimo auxilio, y que a los legatarios,
que contienden por un lucro, les preste la ley su
eficacia.

§ 6.- Pero silos herederos hubieren dado los bienes
de la herencia a acreedores de la misma en pago de
deudas, o les hubieren satisfecho mediante la entrega
de dinero, séales licito a otros acreedores, que
proceden de anteriores hipotecas, dirigirse contra
ellos, y con arreglo a las leyes quitarselos a los
acreedores posteriores, ya mediante la accion
hipotecaria, ya por la condiccion nacida de la ley, si
no hubieren querido pagarles la deuda.

§ 7.- Mas, conforme a lo que repetidas veces se ha
dicho, no se extienda ninguna accidn contra el mismo
heredero, que consumi6 en pagos el importe de los
bienes de la herencia.

§ 8.- Pero tampoco se le permita a otro dirigirse
contra los compradores de bienes de la herencia, que
el mismo heredero vendid para pagar deudas o
legados, pues bastante se ha proveido por nosotros
respecto a anteriores acreedores, que se dirigen a
acreedores posteriores, o a legatarios, y que per-
siguen su propio derecho.
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§ 9.- In computatione autem patrimonii damus ei
excipere et retinere, quidquid in funus expendit vel in
testamenti insinuationem vel inventarii confec-
tionem vel in alias necessarias causas hereditatis
approbaverit sese persolvisse. Sin vero et ipse
aliquas contra defunctum habebat actiones, non eae
confundantur, sed similem aliis creditoribus per
omnia habeat fortunam, temporum tamen
praerogativa inter creditores servanda.

§ 10.- Licentia danda creditoribus seu legatariis vel
fideicommissariis, si maiorem putaverint esse
substantiam a defuncto derelictam, quam heres in
inventario scripsit, quibus voluerint legitimis modis
quod superfluum est approbare, vel per tormenta
forsitan servorum hereditariorum secundum
anteriorem nostram legem, quae de quaestione
servorum loquitur, vel per sacramentum illius, si
aliae probationes defecerint, ut undique veritate
exquisita neque lucrum neque damnum aliquod
heres ex huiusmodi sentiat hereditate: illo videlicet
observando, ut, si ex hereditate aliquid heredes
subripuerint vel celaverint vel amovendum
curaverint, postquam fuerint convicti, in duplum hoc
restituere vel hereditatis quantitati computare
compellantur.

§ 11.- Donec tamen inventarium conscribitur, vel
si res praesto sint, intra tres menses , vel si afuerint,
intra annale spatium secundum anteriorem
distinctionem, nulla erit licentia neque creditoribus
neque legatariis vel fideicommissariis eos inquietare
vel ad iudicium vocare vel res hereditarias quasi ex
hypothecarum auctoritate vindicare, sed sit hoc
spatium ipso iure pro deliberatione heredibus con-
cessum, nullo scilicet ex hoc intervallo creditoribus
hereditariis circa temporalem praescriptionem
praeiudicio generando.
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rights.

§ 9.- In estimating the amount of the estate, We
grant the heir permission to accept and retain
anything disbursed in funeral expenses, or for the
registry of the will, or for drawing up the inventory,
or for any other necessary matters connected with the
estate, which he can prove that he has paid. If,
however, he himself had any rights of action against
the deceased, these shall not be merged, and he shall
share equally with the other creditors in every
respect, but the right of priority shall be enjoyed by
the latter.

§ 10.- Permission should be given to creditors,
legatees, and beneficiaries of trusts, if they think that
the amount of the estate left by the deceased was
larger than that stated by the heir in the inventory, to
prove the excess by any lawful means which they
may adopt, either by torturing the slaves of the estate,
in accordance with the former law promulgated by
Us, which treats of putting slaves to the question or
by the oath of the heir, if other evidence should be
lacking; and the truth must be ascertained whenever
this can be done, in order that the heir may not obtain
profit, or suffer loss through acceptance of an estate
of this kind. It must, however, be observed that if the
heirs should abstract or conceal property belonging
to the estate, or should take measures to remove
anything, they shall restore double the amount, after
they have been convicted, or shall be compelled to
account for the same to the estate.

§ 11.- While the inventory is in course of
preparation, and is completed within three months
when the assets are at hand, or within three years
when they are elsewhere, in accordance with the
former provision, neither creditors, legatees nor
beneficiaries of a trust shall be permitted to either
molest the heirs or bring them into court, or claim
property belonging to the estate on the ground of its
having been hypothecated, but this term shall be
legally granted to the heirs for the purpose of
deliberation, and during the interval no prejudice
shall be created by the hereditary heirs on the ground
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§ 9.- Mas le concedemos que en el computo del
patrimonio exceptie y retenga todo lo que gastd en
funeral, o lo que probare haber pagado para la
insinuacion del testamento, o para la formacion del
inventario, o por otras causas necesarias de la
herencia. Pero si también ¢l tenia algunas acciones
contra el difunto, no se confundan, sino tenga ¢l en
absoluto suerte igual a la de los demas acreedores,
observandose, sin embargo, entre los acreedores la
prerrogativa de las fechas.

§ 10.- Habiéndose de dar a los acreedores, o a los
legatarios, o a los fideicomisarios, si hubieren creido
que la herencia dejada por el difunto era mayor que la
que el heredero consigné en el inventario, permiso
para probar, por los medios legales que quisieren, lo
que hay ademas, ora acaso mediante el tormento de
los esclavos de la herencia, conforme a nuestra ley
anterior que habla del tormento de los esclavos, ora
por medio de juramento del mismo, si faltaren otras
pruebas, a fin de que, averiguada de todos modos la
verdad, el heredero no experimente lucro ni dafio
alguno por causa de esta herencia; debiéndose, a la
verdad, observar esto, que si los herederos hubieren
substraido, u ocultado, o cuidado de amover alguna
cosa de la herencia, sean compelidos, después que
hubieren sido convictos, a restituirla, o a computarla,
en el duplo, para la cuantia de la herencia.

§ 11.- Pero mientras se forma el inventario, o
dentro de tres meses si los bienes estuvieran pre-
sentes, o dentro del espacio de un afo, conforme a la
distincion anterior, si se hallaren en otra parte, no
tendran permiso alguno ni los acreedores, ni los
legatarios o los fideicomisarios, para molestarlos, o
citarlos a juicio, o reivindicar los bienes de la
herencia como por virtud de las hipotecas, sino que
se considerara concedido de derecho a los herederos
este espacio para la deliberacion, sin que, por
supuesto, se haya de originar por virtud de este
intervalo ningn perjuicio a los acreedores de la
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§ 12.- Sin vero, postquam adierint vel sese immis-
cuerint, praesentes vel absentes inventarium facere
distulerint, et datum iam a nobis tempus ad inventarii
confectionem effluxerit, tunc ex eo ipso, quod
inventarium secundum formam praesentis consti-
tutionis non fecerunt, et heredes esse omnimodo
intellegantur et debitis hereditariis in solidum
teneantur nec legis nostrae beneficio perfruantur,
quam contemnendam esse censuerunt.

§ 13.- Et haec quidem de his sancimus, qui
deliberationem nullam petendam curaverint, quam
putamus quidem penitus post hanc legem esse
supervacuam et debere ei derogari: cum enim liceat
et adire hereditatem et sine damno ab ea discedere ex
praesentis legis auctoritate, quis locus deliberationi
relinquitur? Sed quia quidam vel vana formidine vel
callida machinatione pro deliberando nobis
supplicandum esse necessarium existimant,
quatenus eis liceat annale tempus tergiversari et
hereditatem inspicere et alias contra eam
machinationes excogitare et eandem deliberationem
flebilibus adsertionibus repetita prece saepius
accipere: ne quis nos putaverit antiquitatis penitus
esse contemptores, indulgemus quidem eis petere
deliberationem vel a nobis vel a nostris iudicibus,
non tamen amplius ab imperiali quidem culmine uno
anno, a nostris vero iudicibus novem mensibus, ut
neque ex imperiali largitate aliud tempus eis
indulgeatur, sed et, si fuerit datum, pro nihilo
habeatur: semel enim et non saepius eam peti
concedimus.

§ 14.- Sin autem hoc aliquis fecerit et inventarium
conscripserit (necesse enim est omnimodo deli-
berantes inventarium cum omni subtilitate facere),
non liceat ei post tempus praestitutum, si non
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of prescription.

§ 12.- Where, however, after the heirs have entered
upon the estate, or if, being either present or absent,
they have occupied themselves with its management,
and have neglected to draw up an inventory, and the
time prescribed by Us for doing so has elapsed, then,
for the very reason that they did not make an
inventory in accordance with the provisions of this
constitution, they shall undoubtedly be considered as
heirs, and shall be liable for the entire amount of the
indebtedness due from the estate, nor shall they enjoy
the advantages of Our law, as they saw fit to treat it
with contempt.

§ 13.- We have established these regulations with
reference to those who did not deem it advisable to
ask for time to deliberate, which We hold is entirely
superfluous, after the passage of this law, and should
be refused. For as they are permitted by the authority
of the present law to enter upon the estate and
subsequently reject it, what ground remains for
deliberation? But for the reason that certain men,
either through unfounded fear or sinister design,
think it necessary to petition Us to allow them to
deliberate for the term of a year for the purpose of
examining the affairs of the estate, and perfecting
their insidious plots against it, and, by the
employment of repeated supplications and weak
arguments they often request further delay, in order
that no one may think that We absolutely despise the
customs of antiquity, We allow them to ask time for
deliberation, either from Us personally, or from Our
judges, but no more than a year shall be granted by
the Emperor, and no more than nine months by Our
judges, so that they can obtain no further time
through the indulgence of Imperial generosity. If any
longer period should be granted, it shall be
considered void; for We only concede one term for
deliberation, and no more.

§ 14.- When, however, anyone has fulfilled all
these requirements, and drawn up the inventory (for
it is necessary for the heir, while he is deliberating, to
make it out with the greatest exactness), he shall not
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herenciarespecto a la prescripcion temporal.

§ 12.- Mas si, después que hubieren adido la
herencia o se hubieren inmiscuido en ella, hubieren
diferido, estando presentes o ausentes, hacer el
inventario, y hubiere transcurrido el tiempo ya dado
por nosotros para la formacion del inventario, en este
caso, por el mero hecho de no haber formado el
inventario con arreglo a nuestra constitucion, sean en
absoluto considerados herederos, y estén obligados a
la totalidad de las deudas de la herencia, y no
disfruten del beneficio de nuestra ley, que con-
sideraron que podian desatender.

§ 13.- Y, a la verdad, sancionamos estas dispo-
siciones respecto a aquellos que no se hubieren
cuidado de pedir deliberacion alguna, que
ciertamente creemos que es del todo superflua
después de esta ley, y que debe ser derogada; porque,
(siendo licito adir la herencia, y separarse de ella sin
riesgo por la autoridad de la presente ley, qué lugar se
deja para la deliberacion? Mas como algunos o por
vano temor, o por astuta maquinacion, estiman que es
necesario suplicarnos para deliberar, supuesto que
les es licito vacilar el tiempo de un afio, e inspec-
cionar la herencia, e imaginar contra ella otras
maquinaciones, y obtener muchas veces con
repelidas suplicas de lacrimosas afirmaciones esta
misma deliberacion; para que no piense alguno que
en absoluto somos menospreciadores de la
antigiiedad, les concedemos ciertamente que pidan la
deliberacion, o a nosotros o a nuestros jueces, pero a
la alteza imperial no mas que por un afio y a nuestros
jueces por nueve meses, de suerte, que ni por
liberalidad imperial se les conceda otro término, sino
que, aun cuando se les hubiere dado, sea considerado
nulo. Porque concedemos que sea pedida una sola
vezy nomuchas.

§ 14.- Mas si alguno hubiere hecho esto, y hubiere
formado el inventario (porque es absolutamente
necesario que el que delibera haga inventario con
toda minuciosidad), no le sea licito después del
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recusaverit hereditatem, sed adire maluerit, nostrae
legis uti beneficio, sed in solidum secundum antiqua
iura omnibus creditoribus teneatur. Quum enim
gemini tramites inventi sunt, unus quidem ex
anterioribus, qui deliberationem dederunt, alter
autem rudis et novus a nostro numine repertus, per
quem et adeuntes sine damno conservantur,
electionem ei damus vel nostram constitutionem
eligere et beneficium eius sentire vel, si eam
aspernandam existimaverit et ad deliberationis
auxilium convolaverit, eius effectum habere: et si
non intra datum tempus recusaverit hereditatem,
omnibus in solidum debitis hereditariis teneatur et
non secundum modum parimonii, sed etsi exiguus sit
census hereditatis, tamen quasi heredem eum in
totum obligari, et sibi imputet, qui pro novo bene
ficio vetus elegit gravamen.

Et ideo et in ipsam deliberationis dationem et
divinum rescriptum super hoc promulgandum hoc
adici volumus, ut sciant omnes, quod omnimodo post
petitam delibera-tionem, si adierint vel pro herede
gesserint vel non recusaverint hereditatem, omnibus
in solidum hereditariis oneribus teneantur. Si quis
autem temerario proposito deliberationem quidem
petierit, inventarium autem minime conscripserit et
vel adierit hereditatem vel minime eam repudiaverit ,
non solum creditoribus in solidum teneatur, sed
etiam legis Falcidiae beneficio minime utatur. Quod
si post deliberandum recusaverit inventario minime
conscripto, tunc res hereditatis creditoribus vel his
qui ad hereditatem vocantur legibus reddere
compelletur, quantitate ecarum sacramento res
accipientium manifestanda, cum taxatione tamen ab
iudice statuenda.
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be permitted to enjoy the benefit of Our law after the
prescribed time (that is, if he does not reject the
estate, but decides to accept it), but he shall be liable
to all the creditors for the full amount of their claims
in accordance with the ancient laws. As, however,
two ways are open, one of them derived from former
enactments which allowed time for deliberation, the
other more direct and recent adopted by Us, by which
heirs accepting an estate are protected against loss,
We give the heir his choice to make use of Our law
and enjoy the benefit of the same, or, if he thinks that
the estate ought to be rejected, and that he should
have recourse to the aid of deliberation, he can do so;
but if he does not reject the estate within the
prescribed time he will be liable for the entire
indebtedness due to the estate, and not merely to the
amount of the property constituting it, but if it is
found to be too small to pay all the claims, he shall, as
heir, be bound for all the claims, and he can only
blame himself for having chosen the ancient burden,
instead of the modern benefit.

Hence, We wish that to the grant of time for
deliberation and the Imperial Rescript promulgated
with reference to the same, the following shall be
added, namely: that all persons shall be notified that,
if after having requested time for deliberation, they
enter upon an estate, or perform any acts in the
capacity of heir, or do not reject the estate, they will
be liable for the full amount of the debts due to the
same. When anyone rashly demands time for
deliberation, but neglects to draw up an inventory,
and either enters upon the estate or fails to reject it, he
shall not only be liable to the creditors for the entire
amount of their claims, but shall also be excluded
from the benefit of the Falcidian Law. If, however,
after having deliberated, he should reject the estate
without having made out the inventory, he shall then
be compelled by law to surrender the property of the
estate to the creditors of the same, or transfer to those
entitled to the succession the property which he has
received, after having established the amount by his
oath, which valuation must also be verified by the
judge.
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tiempo prefijado, si no hubiere rehusado la herencia,
sino que hubiere preferido adirla, utilizar el beneficio
de nuestra ley, sino quede obligado por la totalidad a
todos los acreedores conforme a las antiguas leyes.
Porque habiéndose hallado dos tramites, uno
procedente de las anteriores, que dio la deliberacion,
y otro tosco y nuevo encontrado por nuestro numen,
por el cual aun los que aden la herencia son man-
tenidos sin perjuicio, les damos la eleccion o para
escoger nuestra constitucion y disfrutar de su
beneficio, o, si hubiere estimado que debia
rechazarla, y hubiere recurrido al auxilio de la
deliberacion, para que obtenga el efecto de ésta; y si
no hubiere rehusado la herencia dentro del término
concedido, esté obligado por la totalidad a todas las
deudas de la herencia, y no con arreglo a la cuantia
del patrimonio, sino que aun cuando sea exiguo el
importe de la herencia, esté, sin embargo, obligado
como heredero a la totalidad, e imputese a si mismo
haber elegido el antiguo gravamen en lugar del
nuevo beneficio.

Y, por lo tanto, queremos que se aflada esto a la
misma concesion de la deliberacion y al divino
rescripto que sobre esto se ha de promulgar, para que
sepan todos, que, después de pedida la deliberacion,
si hubieren adido la herencia, o hubieren obrado
como herederos, o hubieren rehusado la herencia,
estaran en todo caso obligados a la totalidad de todas
las cargas de la herencia. Mas si con temerario
proposito hubiere uno pedido la deliberacion, pero
no hubiere formalizado el inventario, y, o hubiere
adido la herencia, o de ninguna manera la hubiere
repudiado, no solamente esté obligado por la
totalidad a los acreedores, sino que tampoco utilice el
beneficio de la ley Falcidia. Pero si la hubiere
rehusado después de deliberar, no habiendo hecho
inventario, en este caso sera compelido por las leyes
arestituir los bienes de la herencia a los acreedores, o
a los que son llamados a la herencia, habiéndose de
manifestar su cuantia con Juramento de los que
reciben los bienes, pero con tasacion que ha de
hacerse porel juez.
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§ 15.-Notissimum autem est ex hac constitutione,
quae omnes casus continet, nostris constitutionibus
iam pro eisdem capitulis promulgatis esse dero-
gatum, quarum alteri et Gordianae constitutionis
sensus continebatur. Quum enim ampliore tractatu
habito melior exitus inventus est et tribus consti-
tutionibus in unum congregatis unus apparet et in
milites et in alios omnes iuris probabilis articulus,
quapropter ex anterioribus inquietari nostro
subiectos imperio patimur? scilicet ut milites, etsi
propter simplicitatem praesentis legis subtilitatem
non observaverint, in tantum tamen teneantur,
quantum in hereditate invenerint. Quam patres
conscripti, in huiusmodi casibus in posterum obti-
nere sancimus.

Dat. V. Kal. Decemb. Post consulatum LAMPADII
etORESTIS VV.CC. (531).

TIT. XXXI

DE REPUDIANDA VEL ABSTINENDA
HEREDITATE

1.- Imp. ANTONINUS 4. MUTIANO.-Si paterna
hereditate te abstinuisse constiterit et non ut heredem
in domo, sed ut inquilinum vel custodem vel ex alia
iusta ratione habitasse liquido fuerit probatum, ex
persona patris conveniri te procurator meus
prohibebit.

PP.1d. Iual. MESSALA et SABINO Conss. (214).

2.- Idem A. SEVERO.- Si paterna hereditate
abstinuisti, non ideo, quod a creditoribus fundos
comparasti, si modo id bona fide fecisti, a poste-
rioribus, qui sub isdem obligationibus pecuniam
crediderint, iure conveniris.
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§ 15.- Our former constitutions, promulgated with
reference to these matters, have been repealed by a
recent enactment which provides for all
contingencies. In one of these constitutions is
contained the confirmation of that of the Emperor
Gordian, as this one has been found to be better as
well as more comprehensive than the other; and as
the three constitutions above mentioned have been
consolidated into one, which seems to apply to
soldiers, as well as to all other persons, and because
We do not wish the subjects of Our Empire to be
annoyed by the enforcement of the former
constitutions, We decree that soldiers who, on
account of their ignorance, may not have fully
complied with the provisions of the present law, shall
only be liable for the amount of the assets of the
estate. We order that, in cases of this kind, this rule
shall hereafter also apply to senators.

Given at Constantinople, on the fifth of the
Kalends of December, after the fifth Consulate of
Lampadius and Orestes, 531.

TITLE XXXI

CONCERNING THE REJECTION OR
REFUSAL TO ACCEPT AN ESTATE

1.- The Emperor Antoninus to Mutatius.- If it is
established that you have declined to accept the
estate of your father, and it should be clearly proved
that you did not reside in his house as an heir, butas a
tenant or a custodian, or in any other legal capacity,
my attorney will prevent you from being sued as the
representative of your father.

Published on the Ides of July, during the Consulate
of Messala and Sabinus, 214.

2.- The Same Emperor to Severus.- If you declined
to accept the estate of your father, you cannot legally
be sued by other subsequent creditors who lent
money to your father under the same obligations, on
the ground that you purchased property belonging to
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§ 15.- Mas es evidentisimo, que en virtud de esta
constitucion, que comprende todos los casos, fueron
derogadas las constituciones nuestras ya
promulgadas sobre los mismos capitulos, en una de
las que estaba contenido también el espiritu de la
constitucion de Gordiano. Y como habiéndose hecho
un tratado mas amplio se ha obtenido mejor éxito, y
reunidas en una tres constituciones resulta un solo
articulo de derecho admisible asi respecto a los
militares como a todos los demas, por esta razon no
consentimos que sean molestados en virtud de las
anteriores constituciones los subditos de nuestro
imperio, por supuesto, a fin de que los militares, aun
cuando por su sencillez no hubieren observado las
minuciosidades de la presente ley, estén, sin
embargo, obligados a tanto cuanto hubieren hallado
en la herencia. La cual constitucidon mandamos,
padres conscriptos, que esté en vigor en lo sucesivo
en los casos de esta naturaleza.

Dada a 5 de las Calendas de Diciembre, después
del consulado de LAMPADIO y de ORESTE,
varones esclarecidos. [531.]

TITULO XXXI

DE LA RERUDIACION O
DE LA ABSTENCION DE LA HERENCIA

1.- El Emperador ANTONINO, Augusto, a MU-
CIANO.- Si constare que te abstuviste de la herencia
paterna, y se hubiere claramente probado que
habitaste en la casa no como heredero, sino como
inquilino, o guarda, o por otra justa razdn, mi pro-
curador prohibird que se te demande en repre-
sentacion de la persona de tu padre.

Publicada los Idus de Julio, bajo el consulado de
MESSALAyde SABINO. [214.]

2.- El mismo Augusto a SEVERO.- Si te abstuviste
de la herencia paterna, no porque a acreedores les
compraste fundos, si lo hiciste de buena fe, eres
demandado en derecho por acreedores posteriores,
que bajo las mismas obligaciones le prestaron dinero
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S.PP. V. Kal. Tul. LAETO II. Et CEREALE Conss.
@15).

3.- Impp. DICOLETIANUS et MAXIMIANUS
AA. Et CC. THEODOTIANO.- Suus heres excep-
tione pacti, qui testamentum iniustum adseverans
postea nihil se de paterna successione petiturum non
ex causa donationis, sed transigendi animo in iure
professus est, cum respuere quaesitam nequiret
hereditatem et transactio nullo dato vel retento seu
promisso minime procedat, submoveri non potest.

S. VIII. Kal. Ianuar. Nicomediae, Caess. Conss.
(294-302).

4.- lidem AA. Et CC. MODESTINO, militi.- Sicut
maior quinque et viginti annis, antequam adeat,
delatam repudians successionem post quaerere non
potest, ita quaesitam renuntiando nihil agit, sed ius
quod habuit retinet nec, quod confessos pro iudicatis
habere placuit, ad vocem repudiantis hereditatem,
sed ad certam quantitatem deberi confitentem
pertinet.

S.V.Kal. Ianuar. Sirmii, AA. Conss. (299-304).

5.- lidem AA. Et CC. CLAUDIANE.- Pupillorum
repudiatio delatae hereditatis sine tutore auctore
factanihil eis nocet.

S. Prid. Kal. lanuar. Sirmii, AA. Conss. (299-304).
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the estate from certain creditors of the same
(provided you acted in good faith).

Ordered on the fifth of the Kalends of July, during
the Consulate of Laetus, Consul for the second time,
and Cerealis, 215.

3.- The Emperors Diocletian and Maximum, and
the Caesars, to Theodotianus.- Where a proper heir,
by means of an exception based on an agreement,
alleges that a will is unjust, and afterwards claims
nothing from his father's estate, and does not appear
in court on account of the donation, but for the
purpose of compromise, as he could not reject the
estate after having once acquired it, and as a
compromise will be void by which nothing has been
granted or retained, or any promise given, he cannot
be deprived of the inheritance.

Without date, during the Consulate of the Caesars.

4.- The Same, and the Caesars, to the Soldier
Modestinus.- Just as a person more than twenty-five
years of age, having rejected an estate to which he
was entitled before having accepted it, cannot
afterwards acquire it, so he who rejects an estate
which he has once acquired performs an act void in
law, but retains the right which he originally
possessed; and because it has been decided that a
confession in court shall be considered as equivalent
to adecision, this does not apply to one who rejects an
estate, but only to him who acknowledges that he
owes a certain amount of money.

Ordered on the fifth of the Kalends of January,
during the Consulate of the Emperors. 299-304.

5.- The Same Emperors and Caesars to
Claudiana.- The rejection by wards of an estate to
which they were entitled, without the authority of
their guardian, does not prejudice their rights in any
way.

Ordered on the second of the Kalends of January,
during the Consulate of the above-mentioned
Emperors. 299-304.
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atupadre.

Sancionada y publicada a 5 de las Calendas de
Julio, bajo el segundo consulado de LETO y el de
CEREAL.[215.]

3.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos y Césares, a TEODOCIANO.- El
heredero suyo, que, aseverando que es injusto el
testamento, después manifestd en derecho no por
causa de donacion; sino con animo de transigir, que
no pedira nada de la sucesion paterna, no puede ser
repelido con la excepcidn de pacto, porque no podria
rechazar la herencia adquirida, y no es de ninglin
modo procedente la transaccion, no habiéndose
dado, o retenido, o prometido nada.

Sancionada en Nicomedia a 8 de las Calendas de
Enero, bajo el consulado de los Césares. [294-302.]

4.- Los mismos Augustos y Césares a MODES-
TINO, militar.- Asi como el mayor de veinticinco
afios, que repudia, antes de adirla, la sucesion
deferida, no puede adquirirla después, asi tampoco
hace nada renunciando la adquirida, sino que retiene
el derecho que tuvo, y lo que se establecio, que los
confesos en derecho se considerasen como juzgados,
no se refiere a la manifestacion del que repudia la
herencia, sino al que confiesa que es debida cierta
cantidad.

Dada en Sirmio a 5 de las Calendas de Enero, bajo
el consulado de los Augustos. [299-304.]

5.- Los mismos Augusto y Césares a CLAU-
DIANA.- La repudiacion de la herencia deferida,
hecha por los pupilos sin la autoridad del tutor, en
nada les perjudica.

Sancionada en Sirmio a 1 de las Calendas de
Enero, bajo el consulado de los Augustos. [299-304.]
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6.- Imp. IUSTINIANUS 4. IOANNI P, P- Si quis
suus recusaverit paternam hereditatem, deinde
maluerit eam adire, cum fuerat indistincte ei
permissum, donec res paternae in eodem statu
manent, hoc facere et post multum tempus licebat ei
ad eandem hereditatem redire, hoc corrigentes
sancimus, si quidem res iam venumdatae sint, ut
nullus aditus ei ad hereditatem reservetur: quod et
antiquitas observabat. Sin autem res alienatae non
sint, si quidem maior annis constitutus est et tempora
restitutionis nulla ei supersint, intra trium annorum
spatium tantummodo huiusmodi ei detur licentia. Sin
autem vel minor est vel in utili tempore constitutus,
tunc post completum quadriennium, quod spatium
pro utili anno qui restitutionibus dabatur praestitum
est, aliud triennium ei indulgeri, intra quod potest
rebus in suo statu manentibus adire hereditatem et
suam abdicationem revocare. Quo tempore transacto
nullus aditus penitus ad paternam hereditatem ei
reservetur, nisi forte adhuc in minore aetate eo
constituto res venditae sunt. Tunc etenim per in
integrum restitutionem non denegatur ei adire
hereditatem et res recuperare et creditoribus paternis
satisfacere.

Dat. XV. Kal. Novemb. Constantinop. Post
consulatum LAMPADII et ORESTIS VV. CC. Anno
secundo (532).

TIT. XXXII

QUEMADMODUM TESTAMENTA
APERIANTUR ET INSPICIANTUR ET
DESCRIBANTUR

1.- Imp. ALEXANDER 4. PROCULE.- Ut testa-
mentum, quod dicis factum, proferatur et publice
recitetur, competens iudex iubebit.
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6.- The Emperor Justinian to John, Praetorian
Prefect.- When anyone rejects the estate of his father,
and afterwards desires to accept it, he should
unquestionably be permitted to do so, as long as the
estate remains in the same condition, and he should
be allowed to claim it even after a long time has
elapsed. We, desiring to correct this, do hereby order
that if any of the property of the estate has been sold,
it cannot be entered upon, which was the rule in
ancient times. But where none of the property has
been alienated, and the heir is of age, and the entire
time for demanding restitution has expired,
permission shall only be granted to him to do this
within three years. If, however, he is a minor, and has
been appointed during the legal time, then, after the
period of four years has clapsed (which term was
prescribed instead of the available year conceded to
those who enjoyed the right of restitution), another
term of three years shall be granted to the heir, within
which he can accept the estate, if the property
belonging to it remains in the same condition, and he
can revoke his former rejection of the same. After this
period has passed, however, no right whatever to
enter upon the estate of his father shall be granted
him, unless, while he was still a minor, property
forming part of it was sold; for then he shall not be
denied the right to enter upon the estate, obtain
complete restitution, recover the property, and satisfy
his father's creditors.

Given at Constantinople, on the thirteenth of the
Kalends of November, after the fifth Consulate of
Lampadius and Orestes, 532.

TITLE XXXII
IN WHAT WAY WILLS ARE OPENED,

EXAMINED, AND COPIES OF THEM MADE

1.- The Emperor Alexander to Procula.- A
competent judge will order the will which you allege
has been executed to be produced and publicly read.
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6.- El Emperador JUSTINIANO, Augusto, a
JUAN, Prefecto del Pretorio.- Si algun heredero
suyo hubiere rehusado la herencia paterna, y después
hubiere preferido adirla, como indistintamente le
habia sido permitido hacerlo, mientras los bienes
paternos permanecen en el mismo estado, y después
de mucho tiempo le era licito volver a la misma
herencia, corrigiendo nosotros esto mandamos, que,
si verdaderamente se hubieran ya vendido los bienes,
no se le reserve ninglin regreso a la herencia; lo que
también la antigiiedad lo observaba. Mas si los
bienes no hubieran sido enajenados, si verda-
deramente se hizo de mayor de edad, y no le queda
tiempo alguno para la restitucion, désele tal permiso
solamente dentro del espacio de tres aflos. Perosio es
menor, o se halla en tiempo util, en este caso, después
de cumplido un cuadrienio, cuyo espacio se concedid
en lugar del afio util que se daba para las resti-
tuciones, se le otorga otro trienio, dentro del cual
puede, permaneciendo los bienes en su estado, adir la
herencia y revocar su abdicacion. Y transcurrido este
tiempo, no se le reserve absolutamente ningun
acceso a la herencia paterna, a no ser acaso que los
bienes hubieran sido vendidos hallandose ¢l todavia
en la menor edad. Porque en este caso, mediante la
restitucion por entero no se le deniega que ada la
herencia, y recupere los bienes, y pague a los acre-
edores de su padre.

Dada en Constantinopla a 15 de las Calendas de
Noviembre, en el afio segundo después del con-
sulado de LAMPADIO y de ORESTE, varones
esclarecidos. [532.]

TITULO XXXII

DE QUE MODO SE ABREN, SE
INSPECCIONAN Y SE COPIAN LOS
TESTAMENTOS

1.- EL Emperador ALEJANDRO, Augusto, a
PROCULA.- El juez competente mandara que se
presente y se lea publicamente el testamento que
dices que se hizo.
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PP. Prid. Kal. April. MAXIMO II, et AELIANO
Conss. (223).

2.- Impp. VALERIANUS et GALLIENUS AA.
ALEXANDRO.- Testamenti tabulas ad hoc tibi a
patre datas, ut in patria proferantur, adfirmans potes
illic proferre, ut secundum leges moresque locorum
insinuentur, ita scilicet, ut testibus non praesentibus
adire prius vel pro tribunali vel per libellum rectorem
provinciae procures ac permittente eo honestos viros
adesse facias, quibus praesentibus aperiantur et ab
his rursum obsignentur.

PP. XII. Kal. Ianuar. MAXIMO II. Et GLA-
BRIONE Conss. (256).

3.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. Et CC. ARISTOTELIL.- Eius, quod ad causam
novissimi patris vestri iudicii pertinet, de calumnia
tibi iuranti praeter partem, quam aperiri defunctus
vetuit vel ad ignominiam alicuius pertinere dicitur,
inspiciendi ac describendi praeter diem et consulem
tibi rector provinciae facultatem fieri iubebit.

Dat. VI. Kal. Mai. Caess. Conss. (294-305).

4.- Imppp. GRATIANUS, VALENTINIANUS et
THEODOSIUS AA4A. Ad HESPERIUM P P-
Codicillos seu scripturam quolibet tenore formatam
ea oportebit observatione in publicum proferri, qua
testamenta panduntur.

Dat. III. Kal. August. Mediolani, AUSONIO et
OLYBRIO Conss. (379).
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Published on the second of the Kalends of April,
during the Consulate of Maximus, Consul for the
second time, and Julianus, 223.

2.- The Emperors Valerian and Gallienus to
Alexander.- As you state that the will made by your
father was given to you in order that it might be taken
to his country, you can take it there and have it
recorded in compliance with the laws and customs of
the place; but if the witnesses should not be present,
you must personally appear before the tribunal of the
province, or present a petition to the Governor, and
with his consent have honorable men summoned, and
the will opened in their presence, and signed by them
also.

Published on the fourth of the Kalends of January,
during the Consulate of Maximus, Consul for the
second time, and Glabrio, 256.

3.- The Emperors Diocletian and Maximian to
Aristotele.- With reference to the new will executed
by your father, concerning which you took the oath of
calumny, the Governor of the province will grant you
the privilege of examining and copying said will,
with the exception of that part which the deceased
forbade to be opened, or which is alleged to disgrace
someone, and also omitting the date and the
designation of the Consulate.

Given on the sixth of the Kalends of May, during
the Consulate of the Caesars. 294-305.

4.- The Emperors Gratian, Valentinian, and Theo-
dosius to Hesperius, Praetorian Prefect.- Codicils,
or any instruments in writing, no matter what may be
their tenor, which have reference to the final
disposition of property, must be produced in public
with the same formalities with which wills are
published.

Given at Milan, on the third of the Kalends of
August, during the Consulate of Ausonius and
Olybrius, 379.
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Publicada a 1 de las Calendas de Abril, bajo el se-
gundo consulado de MAXIMO vy el de ELIANO.
[223.]

2.- Los Emperadores VALERIANO y GALIENO,
Augustos, a ALEJANDRO.- Afirmando que las
tablas del testamento te fueron dadas por tu padre
para que fueran llevadas a su patria, puedes llevarlas
alli a fin de que sean insinuadas con arreglo a las
leyes y a las costumbres de la localidad, pero de
suerte que, no estando presentes los testigos,
procures dirigirte primeramente al gobernador de la
provincia, o hallandose en el tribunal, o por medio de
instancia, y hagas, permitiéndotelo él, que com-
parezcan hombres honrados, en cuya presencia sean
abiertas, y sean de nuevo selladas por ellos.

Publicada a 12 de las Calendas de Enero, bajo el
segundo consulado de MAXIMO y el de GLA-
BRION. [256.]

3.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos y Cesares, a ARISTOTELES.- El
gobernador de la provincia mandara que a ti, que
juras de calumnia, se te dé facultad para inspeccionar
y copiar, exceptuando el dia y el nombre del consul,
el escrito que se refiere a la causa de la ultima
voluntad de vuestro padre, (salvo la parte que el
difunto prohibié que se abriera, o que se dice que
afectaaignominia de alguno).

Dada a 6 de las Calendas de Mayo, bajo el con-
sulado de los Césares. [294-305.]

4.- Los Emperadores GRACIANO, VALEN-
TINIANO y TEODOSIO, Augustos, a HESPERIO,
Prefecto del Pretorio.- Convendra que los codicilos,
o la escritura de cualquier manera formada, sean
publicados con las mismas formalidades con que se
abren los testamentos.

Dada en Milan a 3 de las Calendas de Agosto, bajo
el consulado de AUSONIO y de OLIBRIO. [379.]
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TIT. XXXIII

DE EDICTO DIVI HADRIANI TOLLENDO ET
QUEMADMODUM SCRIPTUS HERES IN
POSSESSIONEM MITTATUR

1.- Impp. SEVERUS et ANTONINUS A4A.
LUCILO.- Quum inter institutum et substitutum
controversia moveatur, eum, qui primo loco insti-
tutus est, induci in possessionem oportet.

PP. XII. Kal. Decemb. DEXTRO et PRISCO
Conss. (196).

2.- Imp. ALEXANDER 4. EUTACTO.- Quamvis
quis se filium defuncti praeteritum esse adleget aut
falsum vel inofficiosum testamentum seu alio vitio
subiectum vel servus defunctus esse dicatur, tamen
scriptus heres in possessionem mitti solet.

PP. VI. Kal. Novemb. MAXIMO II. Et AELTANO
Conss. (223).

3.- Imp. TUSTINIANUS 4. IULIANO P, P- Edicto
divi Hadriani, quod sub occasione vicesimae
hereditatum introductum est, cum multis ambagibus
et difficultatibus et indiscretis narrationibus penitus
quiescente, quia et vicesima hereditatis a nostra
recessit re publica, antiquatis nihilo minus et aliis
omnibus, quae circa repletionem vel inter-
pretationem eiusdem edicti promulgata sunt,
sancimus, ut, si quis ex asse vel ex parte competenti
iudici testamentum ostenderit non cancellatum
neque abolitum neque ex quacumque suae formae
parte vitiatum, sed quod prima figura sine omni
vituperatione appareat et depositionibus testium
legitimi numeri vallatum sit, mittatur quidem in
possessionem earum rerum, quae testatoris mortis
tempore fuerunt, non autem legitimo modo ab alio
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TITLE XXXIII

CONCERNING THE ANNULMENT OF THE

EDICT OF THE DIVINE HADRIAN, AND IN

WHAT WAY AN APPOINTED HEIR MAY BE
PLACED IN POSSESSION OF AN ESTATE

1.- The Emperors Severus and Antoninus to
Lucillus.- When a controversy arises between an
appointed heir and his substitute, he who was
appointed in the first place shall be placed in
possession of the estate.

Published on the twelfth of the Kalends of
December, during the Consulate of Dexter and
Priscus, 196.

2.- The Emperor Alexander to Eutactus.- Although
the son of the deceased may allege that he has been
passed over, or the will is stated to be forged or
inofficious, or have some other defect, or the
deceased is said to have been a slave, it is,
nevertheless, customary for the heir to be placed in
possession.

Published on the sixth of the Kalends of
November, during the Consulate of Maximus,
Consul for the second time, and Aelianus, 223.

3.- The Emperor Justinian to Julian, Praetorian
Prefect.- As the Edict of the Divine Hadrian, which
was promulgated concerning the twentieth part of an
estate, gave rise to many ambiguities, difficulties,
and complicated statements, because it prevented the
twentieth part of the inheritance from being exacted
in Our Empire, and abolished all those provisions
which had been promulgated with reference to the
fulfillment and interpretation of the said edict, We
hereby order that if anyone should be appointed heir
to the whole or a portion of an estate, and should
produce in the presence of a competent judge a will
which had not been cancelled or annulled, and was
not defective in any respect, but appears in its
original form without alteration, and is fortified by
the attestation of the legal number of witnesses, he

CODIGO.- LIBRO VI: TITULO XXXIII 133

TITULO XXXIII

DE LA DEROGACION DEL EDICTO DEL
DIVINO ADRIANO, Y DE COMO ES PUESTO
EN POSESION EL HEREDERO INSTITUIDO

1.- Los Emperadores SEVERO y ANTONINO,
Augustos, a LUCILO.- Cuando entre el instituido y
el substituido se promueva controversia, debe ser
puesto en posesion el que fue instituido en primer
lugar.

Publicada a 12 de las Calendas de Diciembre, bajo
el consulado de DEXTRO y de PRISCO. [196.]

2.- El Emperador ALEJANDRO, Augusto, a
EUTACTO.- Aunque alguno alegue que ¢l es hijo
preterido del difunto, o que el testamento es falso o
inoficioso, o que tiene otro defecto, o se diga que el
difunto era esclavo, suele, sin embargo, ser puesto en
posesion el heredero instituido.

Publicada a 6 de las Calendas de Noviembre, bajo
el segundo consulado de MAXIMO y el de ELIANO.
[223.]

3.- El Emperador JUSTINIANO, Augusto, a
JULIAN, Prefecto del Pretorio.- Estando absoluta-
mente sin aplicacion, con sus muchas ambigiiedades,
dificultades e indiscretas exposiciones, el Edicto del
divino Adriano, que fue introducido con ocasion de
la vigésima de las herencias, porque también la
vigésima de la herencia ha desaparecido de nuestra
republica, abolidas, sin embargo, también todas las
demas disposiciones que para complemento o
interpretacion del mismo Edicto se promulgaron,
mandamos, que, si instituido uno en la totalidad o en
parte, hubiere mostrado al juez competente un
testamento no cancelado, ni abolido, ni con vicio en
cualquier parte de su estructura, sino que aparezca
sin ninguna tacha en su primera forma, y haya sido
convalidado con las declaraciones del legitimo
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detinentur, et eam cum testificatione publicarum
personarum accipiat.

Sin autem aliquis contradictor extiterit, tunc in
iudicio competenti causae in possessionem missionis
et subsecutae contradictionis ventilentur et ei pos-
sessio adquiratur, qui potiora ex legitimis modis iura
ostenderit, sive qui missus est qui antea detinens
contradicendum putavit. Nullis angustiis temporum
huiusmodi missione coartanda, sed sive tardius sive
praemature aliquis missus est, legis tantummodo
arbitrium requiratur et causa, unde vel missio vel
contradictio exoritur. Sive enim post annale tempus
sive post maioris aeui curricula aliquis fuerit missus,
si tantum ex legitime formato testamento missio
procedat, nullum ei temporis obiciatur obstaculum,
nisi tantum temporis effluxerit, quod possit vel
possessori plenissime securitatem et super dominio
praestare, vel ipsi qui missus est omnem intentionem
excludere. Si enim vel ex una parte vel ex utroque
latere temporis prolixitas occurrit, manifestissimum
est non solum missionem, sed etiam ipsam
principalem causam esse sopitam.

Dat XII. Kal. April. Constantinop. Post
consulatum LAMPADII et ORESTIS VV. CC. (531).

TIT. XXXIV

SI QUIS ALIQUEM TESTARI PROHIBUERIT
VEL COEGERIT

1.- Imp. ALEXANDER 4. SEVERAE.- Civili
disceptationi crimen adiungitur, si testator non sua
sponte testamentum fecit, sed compulsus ab eo qui
heres est institutus, vel quoslibet alios quos noluerit
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shall be placed in possession of the property which
belonged to the testator at the time of his death, and
cannot lawfully be held by anyone else, and which he
received in the presence of public officials.

If, however, any contestant should appear, then the
claim to possession and its subsequent denial must be
argued before a competent judge, and possession
shall be acquired by him who can show the best legal
right to the estate, whether it be the one who was first
placed in possession, or he who, on the other hand,
has present control of the property. No delay shall
ensue in placing the proper person in possession; and,
whether anyone obtained it too soon or too late, the
decision of the law must be adhered to, and the reason
must be considered why one of them was granted
possession, and the other disputed his right. When
anyone has been placed in possession of an estate
after the expiration of a year, or even after a longer
period (provided this was done in accordance with
the terms of a legally executed will), no objection on
the ground of prescription can be raised, unless a
sufficient time has elapsed to afford complete
security of ownership to the possessor, or to exclude
every claim of him who was granted possession. For
it is perfectly clear that if prescription can be pleaded
on either side, not only the act of placing the party in
possession, but also the principal cause of action will
be disposed of.

Given at Constantinople, on the twelfth of the
Kalends of April, after the fifth Consulship of
Lampadius and Orestes, 531.

TITLE XXXIV

WHERE ANYONE HAS FORBIDDEN OR
COMPELLED ANOTHER TO
MAKE A WILL

1.- The Emperor Alexander to Severa.- Where a
testator did not make his will voluntarily, but was
compelled to do so by him who was appointed his
heir, or was forced by some other person to appoint
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nimero de testigos, sea puesto, en posesion de
aquellos bienes que fueron del testador al tiempo de
su muerte, pero que de legitima manera no estan
retenidos por otros, y recibala con testificacion de
personas publicas.

Mas si hubiere algiin contradictor, en este caso
ventilense en el juicio correspondiente las cuestiones
de la inmision en posesion y de la subsiguiente
oposicion, y adquiérase la posesion para el que por
los medios legitimos hubiere ostentado mejores
derechos, ya sea el que fue puesto en posesion, ya el
que detentando antes los bienes creyd que debia
oponerse a ella; sin que por ningunas peren-
toriedades de términos haya de limitarse tal
inmision, sino que si alguno fue puesto en posesion o
tardia o prematuramente, solamente se investigue la
disposicion de la ley y la causa de donde dimana o la
inmision o la oposicion. Porque ora si alguno hubiere
sido puesto en posesion después del término de un
aflo, ora si después del transcurso de mayor tiempo,
si, esto no obstante, la inmisiéon en posesion pro-
cediera de testamento legitimamente formado, no se
le oponga ningln obstaculo de tiempo, a no ser que
hubiere transcurrido tanto tiempo que pudiera o dar
al poseedor plenisima seguridad aun sobre el
dominio, o excluir toda demanda para el mismo que
fue puesto en posesion. Pues si de una parte o de
ambas hubiere transcurrido todo el tiempo, es
evidentisimo que quedo resuelta no solamente la de
la inmision en posesion, sino también la misma causa
principal.

Dada en Constantinopla a 12 de las Calendas de
Abril, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

TITULO XXXIV

DE ST ALGUNO HUBIERE IMPEDIDO QUE
OTRO TESTE, O A ELLO LE HUBIERE
OBLIGADO

1.- El Emperador ALEJANDRO, Augusto, a
SEVERA .- Se afiade una accién criminal a la con-
troversia civil, si el testador no hizo testamento por
su propia voluntad, sino compelido por el que fue
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scripserit.

S. XV. Kal. Ian. ALEXANDRO A. III. Et DIONE
Conss. (229).

2.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. NICAGORAE.- Eos, qui, ne testamentum
ordinetur, impedimento fuisse monstrantur, velut
indignas personas a successionis compendio remo-
veri celeberrimi iuris est.

PP. Kal. Tanuar. DIOCLETIANO II. Et
ARISTOBULO Conss. (285).

3.- lidem AA. Et CC. EUTHYCHIDLI.- Tudicium
uxoris postremum in se provocare maritali sermone
non est criminosum.

Dat. V. Kal. Ianuar. Caess. Conss. (294-305.)

Epitome graec. Const. Zenonis ex Synopsi

4.- Si quis prohibuerit aliquem testari, vel eum,
quum testari coepisset, testamentum perficere prohi-
buerit, tenetur quidem et laeso ex causa pro-
hibitionis, et si quid aliud superfuturum est, hoc
publicatur, et ipse relegatur.

Dat. III. Kal. Tun. Constantinop. ZENONE A.
Cons. (475-479).

TIT. XXXV

DE HIS, QUIBUS UT INDIGNIS HEREDITATES
AUFERUNTUR, ET AD
SENATUSCONSULTUM SILANIANUM

1.- Impp. SEVERUS et ANTONINUS A4A.
CELERI.- Heredes, quos necem testatoris inultam
omisisse constitit, fructus integros cogantur reddere.
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heirs whom he did not wish to designate, a crime is
added to the civil cause of action.

Ordered on the fourteenth of the Kalends of
January, during the Consulate of Alexander, 223.

2.- The Emperors Diocletian and Maximian to
Nicogoras.- It is a well-known rule of law that those
who are shown to have prevented the execution of a
will by placing obstacles in the way of the testator
should be deprived of the right of succession as being
persons unworthy ofit.

Published on the Kalends of January, under the
Consulate of Diocletian, Consul for the second time,
and Aristobulus, 285.

3.- The Same Emperors and Caesars to Eutyches.-
It is not a criminal act for a husband, by his
representations, to induce his wife to make her will in
his favor.

Given on the fifth of the Kalends of January, during
the Consulate of the Caesars.

Epitome graec. Const. Zenonis ex Synopsi

4.- If some will have prevented that another testis,
or prohibited that the one that had begun to make a
will finishes the testament, it is certainly forced to the
injured one because of the prohibition, and if there is
to be left some other thing, she is this confiscated, and
itisrelegated.

Given on Constantinople thirdth of the Kalends of
June, during the Consulate of Zenon. 475-579.

TITLE XXXV

CONCERNING THOSE WHO ARE DEPRIVED
OF ESTATES AS BEING UNWORTHY, AND ON
THE SYLLANIAN DECREE OF THE SENATE

1.- The Emperors Severus and Antoninus to Celer.-
It is established that heirs who have neglected to
avenge the death of a testator can be compelled to
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instituido heredero, o si hubiere instituido herederos
aotros cualesquiera, que él no hubiere querido.

Sancionada a 15 de las Calendas de Enero, bajo el
tercer consulado de ALEJANDRO, Augusto, y el de
DION. [229.]

2.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos, @ NICAGORA.- Es de muy
solemne derecho, que sean excluidos del beneficio
de la sucesion, como personas indignas, los que se
prueba que sirvieron de impedimento para que no se
hiciera testamento.

Publicada las Calendas de Enero, bajo el segundo
consulado de DIOCLECIANO vy el de ARIS-
TOBULO. [285.]

3.- Los mismos Augustos y Césares a EUTI-
QUIDES.- No es criminoso que uno provoque a su
favor con observaciones de marido la ultima volun-
tad de sumujer.

Dada a 5 de las Calendas de Enero, bajo el
consulado de los Césares. [294-305.]

Epitome de la Constitucion griega de Zenon,
tomado de la Sinopsis

4.- Si alguno hubiere impedido que otro teste, o
prohibido que el que hubiese comenzado a testar
acabe el testamento, queda ciertamente obligado al
lesionado por causa de la prohibicion, y si ha de
quedar alguna otra cosa, es esta confiscada, y ¢l es
relegado.

Dada en Constantinopla a 3 de las Calendas de
Junio, bajo el consulado de ZENON, Augusto. [475-
479.]

TITULO XXXV

DE AQUELLOS A QUIENES COMO A
INDIGNOS SE LES QUITAN LAS HERENCIAS,
Y DEL SENADO CONSULTO SILANIANO

1.- Los Emperadores SEVERO y ANTONINO,
Augustos, a CELER.- Los herederos que constare
que dejaron sin vengar la muerte del testador, sean
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Neque enim bonae fidei possessores ante
controversiam illatam videntur fuisse, qui debitum
officium pietatis scientes omiserint. Ex hereditate
autem rerum distractarum vel a debitoribus acceptae
pecuniae post motam litem bonorum usuras inferant.
Quod in fructibus quoque locum habere, quos in
praediis hereditariis inventos aut exinde perceptos
vendiderint, procul dubio est. Usuras autem semisses
dependere satis est.

Dat. XV. Kal. April. CHILONE et LIBONE Conss.
(204).

2.- lidem AA. VERO.- Polla quidem liberam habuit
administrandi patrimonii sui potestatem nec idcirco,
quod pupillus illi heres extitit, ea quae ab ipsa finita
suntrevocari in disceptationem oportet. Sed si pupilli
nomine falsum dicere vis testamentum, de quo per
pollam transactum est, potes experiri, dum
memineris, si in causa non obtinueris, et portionem,
quam ex eo testamento pupillus habet, te ei salvam
facturum, quam adimi pupillo necesse erit secundum
iuris formam, et de calumnia tua praesidem
deliberaturum, quamvis pupilli nomine agere
videaris, cum retractas ea quae finita sunt per
coheredem.

PP. VII. Kal. Mai. ANTONINO A. III. Et GETAII.
Conss. (208):

3.- Imp. ALEXANDER 4. ANTIOCHIANO.- Si
ea quaestio infertur filiis eius, quam consobrinam
tuam dicis, quod tabulae testamenti patris eorum, qui
a familia interfectus dicebatur, priusquam quaestio
de servis haberetur, apertae et recitatae sunt, propter
amplissimi ordinis consultum hereditas a fisco
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surrender all the property of the estate, for they who
knowingly have failed to perform the duty demanded
by affection cannot be considered to have been
possessors in good faith before the controversy
arose; and they shall be required to pay interest on the
price paid for property belonging to the estate, which
has been sold, or on money collected from debtors
after the contest for the estate has been begun in
court. There is no doubt that this will also apply to the
crops acquired with the land belonging to the estate,
or which they have sold after they have been
gathered. The payment of six per cent interest will
besufficient.

Given on the fifteenth of the Kalends of April,
during the Consulate of Chilo and Libo, 204.

2.- The Same Emperors to Verus.- It is not
necessary that any business which Polla, who had the
free administration of her father's estate, has finished,
should be made the subject of dispute for the reason
that a minor has become her heir. But if you, in behalf
of the minor, intend to allege that the will under
which Polla has transacted the affairs of the estate is
forged, you can bring suit, provided you bear in mind
that if you should not gain the case, you must make
good the share to which the minor is entitled under
the will, and of which it will be necessary to deprive
the said minor in conformity to the requirements of
the law; and the Governor of the province will take
cognizance of the false accusation of which you have
been guilty, even though you are considered to have
acted in the name of the minor when you attempted to
have the acts performed by a co-heir set aside.

Published on the seventh of the Kalends of May,
during the Consulate of Antoninus, Consul for the
third time, and Geta, 208.

3.- The Emperor Alexander to Antiochianus.- If the
following point can be raised against the children of
her whom you allege to be your cousin, namely, that
the will of their father, who is said to have been killed
by his slaves, has been opened and read before the
slaves were put to the torture, according to the
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obligados a restituir integros los frutos. Porque no se
considera que fueron poseedores de buena fe antes de
promovida la controversia los que a sabiendas
hubieren omitido el debido oficio de la piedad. Y
paguen los intereses de los bienes de la herencia
vendidos, o del dinero cobrado de los deudores,
después de promovido el litigio. Lo que esta lejos de
duda que también tiene lugar respecto a los frutos que
hubieren vendido, hallados en los predios de la
herencia, o de ellos percibidos. Mas es bastante que
paguen el interés de medio por ciento mensual.

Dada a 15 de las Calendas de Abril, bajo el
consulado de QUILON, yde LIBON. [204.]

2.- Los mismos Augustos a VERO.- Ciertamente
Pola tuvo libre facultad para administrar su
patrimonio, y por lo tanto, no porque un pupilo quedd
heredero de ella debe volverse a poner en tela de
juicio lo que por ella misma fue terminado. Pero si a
nombre del pupilo quieres acusar de falso el
testamento sobre que se transigid por Pola, puedes
ejercitar la accion, con tal que tengas presente, que, si
no vencieres en el juicio, habras de salvarle la
porcién que en virtud del testamento tiene el pupilo,
y que a tenor del derecho sera necesario que se le
quite al pupilo, y que el presidente deliberara sobre tu
calumnia, aunque se considere que obras en nombre
del pupilo, porque vuelves a discutir lo que fue
terminado por la coheredera.

Publicada a 17 de las Calendas de Mayo, bajo el
tercer consulado de ANTONINO, Augusto, y de
GETA.[208.]

3.- EL Emperador ALEJANDRO, Augusto, a
ANTIOQUIANO.- Si a los hijos de la que dices que
es tu prima se les promueve cuestion, porque las
tablas del testamento de su padre, que se decia que
fue muerto por los esclavos, fueron abiertas y leidas
antes que se les hubiere dado tormento a los esclavos,
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vindicatur et ideo agi causa apud procuratorem
meum debet, quia non eo tempore pupilli fuerunt.

PP.II. Non. April. ALEXANDROA. Cons. (222).

4.- Idem A. PHILOMUSO.- Hereditas in
testamento data per epistulam vel codicillos adimi
non potuit. Quia tamen testatrix voluntatem suam
non mereri unum ex heredibus declaraverat, merito
eius portio non iure ad alium translata fisco vindicata
est. Libertates autem in eadem epistula datae peti
poterunt.

PP. II. Kal. Decemb. MAXIMO II. Et AELTANO
Conss. (223).

5.- Idem A. TYRANNO.- Non oportet ut indignis
heredibus successiones auferri praetextu, quod in
sepultura supremis defunctorum obtemperatum non
fuisset.

PP. VII. Id. Mart. IULIANO II. Et CRISPINO
Conss. (224).

6.- Idem A. VENUSTO et CLEMENTINO.-
Minoribus quinque et viginti annis heredibus non
obesse crimen inultaec mortis placuit. Quum autem
vos etiam accusationem pertulisse et quosdam ex reis
punitos proponatis, licet is qui mandasse caedem
dicitur provocaverit, vereri non debetis, ne quam
hereditatis paternae a fisco meo quaestionem patia-
mini. Convenit enim pietati vestrae respondere
causam appellationis reddent. Quod si maioris aetatis
fuissetis, etiam ex necessitate provocationis
certamen implere deberetis, ut possitis adire
hereditatem.
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provisions of the Decree of the Senate, the estate will
be confiscated to the Treasury. Therefore the case
should be brought before My representative, because
at that time the children were not minors.

Published on the second of the Nones of April,
during the Consulate of Alexander, 222.

4.- The Same to Philomusus.- The testamentary
disposition of an estate cannot be revoked, even in
direct terms, by a letter or a codicil. But even if the
testatrix stated in her will that one of her heirs was not
worthy of her bounty, it is not reasonable that his
share should be transferred to another, but it ought to
be confiscated to the Treasury. The grants of freedom
bestowed by the said letter can, however, be
demanded.

Published on the second of the Kalends of
December, during the Consulate of Maximus, Consul
for the second time, and Julianus, 223.

5.- The Same to Tyrannus.- It is not necessary that
unworthy heirs should be deprived of an estate under
the pretext that they did not comply with the
provisions of the last will of the deceased with
reference to his burial.

Published on the seventh of the Ides of March,
during the Consulate of Julianus, Consul for the
second time, and Crispinus, 224.

6.- The Same to Venustus and Clementimis.- It has
been decided that heirs under the age of twenty-five
years shall not be charged with the offence of having
left unavenged the death of a testator. As, however,
you allege that you have brought an accusation, and
that some of the guilty parties have been punished,
you should be under no apprehension of suffering the
loss of your father's estate by confiscation to the
Imperial Treasury, even though he who is said to have
ordered the murder to be committed has appealed, for
itis your filial duty to contest the appeal. If, however,
you should be of age at the time, you will not
necessarily be required to contest the appeal, as you
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la herencia es reivindicada para el fisco en virtud del
senadoconsulto, y por lo tanto la causa debe ser
substanciada ante mi procurador, porque en aquel
tiempo ellos no eran pupilos.

Publicada a 2 de las Nonas de Abril, bajo el
consulado de ALEJANDRO, Augusto. [222.]

4.- El mismo Augusto a FILOMUSO.- La herencia
dada en testamento no pudo ser quitada por carta o
codicilos. Mas como la testadora habia declarado
que uno de los herederos no merecia su voluntad, con
razén fue reivindicada para el fisco la parte de aquel,
no transferida a otro con arreglo a derecho. Pero se
podran pedir las libertades dadas en la misma carta.

Publicada a2 de las Calendas de Diciembre, bajo el
segundo consulado de MAXIMO y el de ELIANO.
[223.]

5.- EL mismo Augusto a TIRANNO.- No es
conveniente que como a indignos se les quiten a los
herederos las sucesiones, so pretexto de no haberse
atemperado en cuanto al entierro a la ultima voluntad
de los difuntos.

Publicadaa 7 delos Idus de Marzo, bajo el segundo
consulado de JULIAN y el de CRISPIN. [224.]

6.- El mismo Augusto a VENUSTO a CLE-
MENTINO.- Se determino que a los herederos
menores de veinticinco afios no les perjudica la
acusacion de no haber vengado la muerte. Mas como
exponéis que también vosotros sostuvisteis la
acusacion, y que fueron castigados algunos de los
reos, aunque haya apelado el que se dice que dispuso
la muerte, no debéis temer que hayais de soportar por
parte de mi fisco cuestion alguna sobre la herencia
paterna. Pero conviene a vuestra piedad que
contestéis al que expone la causa de la apelacion.
Mas si hubieseis sido de mayor edad, también
deberiais por necesidad sostener la contienda de la
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PP. XV. Kal. Iul. ALEXANDRO A III. Et DIONE
Conss. (229).

7.- Idem A. VITALIAE.- Si ideo ultio necis testa-
toris non est desiderata, quia caedis auctores reperiri
non potuerunt, obesse heredibus, in quo nulla eorum
culpa detegitur, non oportet.

PP.Id. Mart. LUPO et MAXIMO Conss. (232).

8.- Imp. GORDIANUS 4. TATIAE.- Alia causa est
eius, qui falsi instituta accusatione ad finem usque
quod insimulabat perduxit et contrariam sententiam
meruit, alia eius, qui inchoatam accusationem non
pertulit, cum in illius quidem partem succedat fiscus,
hic autem, qui contrariam iudicis sententiam non
sustinuit, suae partis non perdat persecutionem.

PP. XV. Kal. Februar. GORDIANO A. Et AVIOLA
Conss. (239).

9.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. AELIANAE.- Quum fratrem tuum veneno
peremptum esse adseveras, ut effectus successionis
eius tibi non auferatur, mortem eius ulcisci te necesse
est. Licet enim hereditatem eorum, qui clandestinis
insidiis perimuntur, hi qui iure vocantur adire non
vetantur, tamen, si interitum non fuerint ulti, suc-
cessionem obtinere non possunt.

PP..... TIBERIANO et DIONE Conss. (291).

10.- lidem AA. Et CC. SILVANAE.- Sororem
fratris necem iure licito vindicantem evincere ab
uxore scripta recte successionem non convenit.
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can enter upon the estate.

Published on the fifteenth of the Kalends of July,
during the Consulate of Alexander, Consul for the
third time, and Dio. 220.

7.- The Same to Vitalia.- If, therefore, revenge for
the death of the testator has not been demanded, for
the reason that those who committed the murder
could not be found, no objection can be urged against
the heirs on this account, as they are not to blame.

Published on the Ides of March, during the
Consulate of Lupus and Maximus, 232.

8.- The Emperor Gordian to Tatia.- The position of
a person who has attacked a will as being forged,
conducted the case to a conclusion, and lost it, is
different from that of one who, having begun an
accusation of this kind, has abandoned it; for the
Treasury will obtain the share of the former, but the
latter, against whom a judgment was not rendered,
does not forfeit the right to claim his share of the
estate.

Published on the thirteenth of the Kalends of
February, during the Consulate of Gordian and
Aviola, 239.

9. -The Emperors Diocletian and Maximian, and
the Caesars, to Mlianus.- As you allege that your
brother was killed by poison, it is necessary for you to
avenge his death to prevent your being deprived of
your right to his estate; for although those who are
heirs at law are not forbidden to enter on the estates of
persons who have lost their lives through treachery,
still, if they should not avenge their death, they
cannot obtain their estates.

Published during the Consulate of Tyberianus and
Dio, 291.

10.- The Same Emperors and Cassars to Sylvana.-
It is not proper for a sister, after having avenged the
death of her brother as required by law, to deprive his
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apelacion, para que pudieseis adir la herencia.

Publicada a 15 de las Calendas de Julio, bajo el
tercer consulado de ALEJANDRO, Augusto, y el de
DION. [220.]

7.- El mismo Augusto a VITALIA.- Si no se pidié
el castigo de la muerte del testador porque no se pudo
encontrar a los autores de la muerte, no se debe
perjudicar a los herederos por cosa en la que no se
descubre culpa alguna de ellos.

Publicada los Idus de Marzo, bajo el consulado de
LUPOyde MAXIMO. [232.]

8.- El Emperador GORDIANO, Augusto, a
TICIA.- Una es la situacion del que habiendo for-
malizado acusacion de falsedad llevo hasta el fin lo
que acriminaba, y merecid sentencia contraria, y otra
la del que no prosiguid la acusacidn incoada, porque
en la parte de aquel sucede el fisco, pero éste, que no
sufrié sentencia contraria del juez, no pierde el
derecho a perseguir su parte.

Publicada a 15 de las Calendas de Febrero, bajo el
consulado de GORDIANO, Augusto, y de AVIOLA.
[239.]

9.- Los Emperadores DIOCLECIANO y MAXI-
MIANO, Augustos, a ELIANA.- Puesto que
aseveras que tu hermano fue muerto con veneno,
para que no se te quite el efecto de su sucesion, te es
necesario vengar su muerte. Porque aunque no se
veda que los que son llamados por la ley adan la
herencia de los que son muertos por acechanzas
clandestinas, sin embargo, si no hubieren vengado la
muerte, no pueden obtener la sucesion.

Publicada.....bajo el consulado de TIBERIANO y
de DION. [291.]

10.- Los mismos Augustos y Césares a SILVANA .-
No conviene que la hermana, que con legitimo
derecho venga la muerte de su hermano, obtenga de
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Secundum quae, si fiduciam innocentiae geris et
neque dolo malo tuo maritum necatum neque alias
indignam te successione posse probari confidis,
adversus omnem calumniam maximam habes
securitatem.

Dat XII. Kal. Mai. Sirmii, Caess. Conss. (294-
305).

11.- Imp. IUSTINIANUS 4. IOANNI 2. P- Quum
Silanianum senatus consultum et a nobis tam
laudandum quam corroborandum est nec non divi
Marci oratio, quae circa id facta est, invenimus autem
in ea nullam mentionem libertatis factam et veteres
movit quaedam de libertatibus relictis in testamento
necati testatoris quaestio, necessarium nobis visum
est etiam haec dirimere. Ii enim, qui libertate fuerant
in hoc testamento donati et si eam accepissent,
lucrum, quod eis in medio accidit, poterant sibi
adquirere, interea autem procrastinatione propter
necis vindictam habita hoc minime ad eos pervenit et
postea in libertatem deducti periclitabantur. Ne
medium tempus fuerit eis damnosum, et maxime si
ancillae in medio pepererint et postea hereditas adita
sit, bellissimum nobis videtur divi marci pru-
dentissimi principis orationem et in libertatibus
producere, ne princeps philosophiae plenus aliquid
videatur imperfectum sanxisse:

Sed ita in hereditatibus et in legatis et in
fideicommissis et maxime in libertatibus, quas
semper philosophia amplectitur, extendatur eius
oratio, ut et lucrum quod in medio accidit eis post
libertatem acceptam restituatur et partus liber et
ingenuus esse intellegatur nullaque machinatione
huiusmodi praepeditio damnum aliquod inrogare
concedatur et libera eorum posteritas, si in medio
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wife of an estate to which she has been legally
appointed heir. In accordance with this, if you are
confident of your innocence, and are certain that you
can prove that your husband did not lose his life
through any malicious act of yours, and that you were
not, for some other reason, unworthy of the estate,
you can rest secure against any false accusation.

Given on the twelfth of the Kalends of May, during
the Consulate of the Caesars. 294-305.

11.- The Emperor Justinian to John, Praetorian
Prefect.- The Syllanian Decree of the Senate is
considered by Us not only to be meritorious, but also
worthy of confirmation, together with the Rescript of
the Divine Marcus published with reference to it, but
since We find in it no mention of grants of freedom,
and a question arose among the ancient authorities
concerning grants of freedom left by the will of a
murdered testator, it seems to us to be necessary to
dispose of this question. For those who have been
given their liberty by a will of this kind, and accept it,
can acquire for themselves any advantage which they
may receive in the meantime, that is to say, during the
delay resulting from taking vengeance for the death
ofthe deceased ; but if they fail to avenge it, they risk
the loss of this privilege, even though they may
afterwards obtain their freedom. But in order that, in
the interval, the slaves may sustain no loss, and
especially if, being female slaves, they have brought
forth children, and where the estate was afterwards
accepted, it seems to Us to be perfectly proper to
adopt the Rescript of the most wise Emperor Marcus
relating to grants of freedom, in order that this prince,
who was well versed in philosophy, may not appear
to have sanctioned anything which was imperfect.

As his Rescript also extended to inheritances,
legacies, and trusts, and especially to grants of
freedom with which philosophy is always concerned,
to the end that any profits which may accrue to the
slaves in the interim may be restored to them after
they have been liberated, and any children born may
be considered to be free as well as freeborn, and that
through no machinations whatever an impediment of
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la mujer legitimamente instituida la sucesion por
medio de la eviccion. Seglin esto, si abrigas la
confianza de la inocencia, y confias que no se puede
probar ni que tu marido fue muerto por dolo malo
tuyo, ni que por otra causa eres indigna de la
sucesion, tienes la mayor seguridad contra toda
calumnia.

Dada en Sirmio a 12 de las Calendas de Mayo, bajo
el consulado de los Césares. [294-305.]

11.- El Emperador JUSTINIANO, Augusto, a
JUAN, Prefecto del Pretorio.- Aun cuando también
por nosotros ha de ser tanto elogiado como
corroborado el Senadoconsulto Silaniano, y también
la oracién del Divino Marco, que sobre aquel fue
pronunciada, hallamos, sin embargo, que ,en esta no
se hizo mencidn alguna de las libertades, y como a
los antiguos les hizo vacilar cierta cuestion sobre las
libertades dejadas en el testamento del testador que
fue asesinado, nos ha parecido necesario dirimirla
también. Porque aquellos a quienes en este
testamento se les habia hecho donacidn de la libertad,
si la hubiesen recibido, podian adquirir para si el
lucro que les alcanza en el tiempo intermedio, pero,
habiendo habido demora por causa del castigo de la
muerte, no iba a ellos de ningiin modo en el intervalo
este lucro, y se hallaban perjudicados después de
puestos en libertad. Mas para que no se les hiciera
perjudicial el tiempo intermedio, y principalmente si
durante ¢l hubieren parido las esclavas, y la herencia
hubiera sido adida después, nos parece muy acertado
extender la oracion del divino Marco, principe
prudentisimo, también a las manumisiones, a fin de
que no parezca que principe imbuido de filosofia
sanciono alguna cosa imperfecta;

Pero que de tal modo se extienda su oracion a las
herencias, a los legados, a los fideicomisos, y
principalmente a las libertades, que siempre ampara
la filosofia, que después de recibida la libertad se les
restituya también el lucro que se realiza en el tiempo
intermedio, y se entienda que es libre e ingenuo el
parto, y no se permita que por ninguna maquinacion
irrogue perjuicio alguno semejante retardo, y, si
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fuerint ab hac luce subtracti, suorum gen itorum
commodum consequatur. Merito enim nobis
sanctissimi marci per omnia constitutionem replere
placuit: nihil etenim actum esse credimus, dum
aliquid addendum superest.

Dat. II. Kal. Mai. Constantinop. Post consulatum
LAMAPDII et ORESTIS VV.CC. (531).

12.- Idem A. IOANNI P. P- Talis de antiquo iure
dubietas nostrae serenitati suggesta est propter
Senatusconsultum Silanianum et servos, qui
supplicio adficiuntur sub eodem tecto commorantes
et non suum auxilium domino per insidias occiso
praebentes. Veteres enim certum non faciunt, qui
intellectus de verbis "sub eodem tecto" significatur,
sive in eodem cubiculo sive in triclinio vel porticu vel
in aula haec appellatio accipi debeat, adicientes, si
dominus in via vel in agro fuerit interfectus, eos
servos puniri, qui praesto erant et non auxilium ad
prohibendum periculum pracbuerunt, nulla
distinctione super qualitate praesentiae utentes. Nos
igitur omnem eis occasionem ad declinanda
supplicia super neglegentia salutis domini sui
amputantes sancimus omnes Servos, ex quocumque
loco sive in domo sive in via sive in agro possint
clamorem exaudire vel insidias sentire et non
auxilium tulerint, supplicio Senatusconsulti
subiacere. Oportet enim eos, ubicumque senserint
dominum periclitantem, ad prohibendas insidias
concurrere.

Dat. XV. Kal. Novemb. Constantinop. Post
consulatum LAMPADII et ORESTIS VV. CC. Anno
secundo (532).
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this kind may cause them any loss, so that their
offspring may also be free if in the meantime they
should die, and have the right to succeed to them as
heirs. We have deemed it reasonable to confirm in
every respect the Constitution of the Emperor
Marcus, for We consider that no act has been
performed when something remains to be added, in
order to render it complete.

Given at Constantinople, on the second of the
Kalends of May, after the fifth Consulate of
Lampadius and Orestes, 531.

12.- The Same to John, Praetorian Prefect.- A
doubt which arose among the jurists of antiquity with
reference to the Syllanian Decree of the Senate has
been submitted to Us; that is to say, that slaves shall
be subjected to the punishment of death when they
lived under the same roof as their master, and did not
afford him aid when he was assassinated. The
ancients did not agree upon what was meant by the
words "under the same roof," whether this should be
understood to signify in the same bedchamber, in the
same dining room, in the same gallery, or in the hall;
adding that if the master was killed on the highway, or
in a field, those slaves should be punished who were
present and did not extend their aid to avert the
danger, but they made no distinction in the
interpretation of the term "present." Therefore We,
desiring to deprive them of every opportunity to
escape punishment on account of their neglect of the
safety of their master, do hereby decree that all
slaves, no matter where they may be, whether in the
house, on the highway, or wherever their cries can be
heard, or an attack can be perceived, who do not bring
assistance, shall be subjected to the punishment
provided by the Decree of the Senate. They are
required to go to the aid of their master for the
purpose of preventing him from being the victim of
treachery whenever they see that he is in danger.

Given at Constantinople, on the fifteenth of the
Kalends of November, after the fifth Consulate of
Lampadius and Orestes, 532.
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durante el intervalo hubieren fallecido, consiga la
libre descendencia de los mismos las utilidades de
sus padres. Porque con razon nos plugo completar
del todo la constitucion del sacratisimo Marco; pues
creemos que no se hizo nada mientras falta algo que
afiadir.

Dada en Constantinopla a 2 de las Calendas de
Mayo, después del consulado de LAMPADIO y de
ORESTE, varones esclarecidos. [531.]

12.- El mismo Augusto a JUAN, Prefecto del
Pretorio.- Esta duda sobre el antiguo derecho fue
sugerida a nuestra serenidad con ocasion del
Senadoconsulto Silaniano y de los esclavos que son
condenados al ultimo suplicio, si habitan bajo el
mismo techo y no prestan su auxilio al sefior que es
muerto con acechanzas. Porque los antiguos no
ponen en claro que sentido se signifique con las
palabras «bajo el mismo techo», si esta expresion
debia entenderse por la misma alcoba, o por el
comedor, o por el portico, o por el patio, y afiadian,
que, si el sefior hubiere sido muerto en la calle o en el
campo, se castigaba a los esclavos que estaban
presentes y no le prestaron auxilio para impedir el
dafio, no haciendo ninguna distincion sobre las
circunstancias de la presencia. Asi, pues, quitandoles
nosotros toda ocasion para evitar el Gltimo suplicio
por su negligencia en salvar al sefior, mandamos que
todos los esclavos que desde cualquier lugar, ya sea
en la casa, ya en la calle, ya en el campo, puedan oir
los gritos, o sentir las acechanzas, y no le hubieren
prestado auxilio, queden sujetos al ultimo suplicio
del Senadoconsulto. Porque conviene que ellos,
dondequiera que sintieren al sefior en peligro, acudan
aimpedir las acechanzas.

Dada en Constantinopla a 15 de las Calendas de
Noviembre, en el segundo afio después del con-
sulado de LAMPADIO y de ORESTE, varones
esclarecidos. [532.]
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TIT. XXXVI
DE CODICILLIS

1.- Imp. ALEXANDER A. MOCIMO et allis.-
Rupto quidem testamento postumi agnatione
codicillos quoque ad testamentum pertinentes non
valere in dubium non venit. Sed cum post ruptum
testamentum patrem pupillorum vestrorum litteras
emisisse proponatis, quibus praecedens iudicium
confirmavit, praetor nihil contra ius fecit, si
novissimam eius voluntatem secutus relictum
testamento rei publicae fideicommissum ut ex
codicillis relictum praestandum esse pronuntiavit.

PP. 1L Kal. Tul. MAXIMO et PATERNO Conss.
(233).

2.- Imp. PHILIPPUS A. Er PHILIPPUS C.
ASCLEPIODOTAE.- Hereditatem quidem neque
dari neque adimi codicillis posse manifestum est:
verbis tamen precariis per huiuscemodi etiam
novissimi iudicii ordinationem iura non faciunt
irritas voluntates. Unde inefficaciter te codicillis ro-
gatam esse, ut quibusdam rebus contenta portionem
quam testamento fueras consecuta aliis restitueres,
falso tibi persuasum est.

PP. Id. Octobr. PEREGRINO et AEMILIANO
Conss. (244).

3.- Impp. DIOCLETIANUS et MAXIMIANUS
AA. HYACINTHO et aliis.- Quum proponatis
pupillorum vestrorum matrem diversis temporibus
ac dissonis voluntatibus duos codicillos ordinasse, in
dubium non venit id, quod priori codicillo inscrip-
serat, per eum in quem postea secreta voluntatis suae
contulerat, si a prioris tenore discrepat et contrariam
voluntatem