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LIBER
CONSTITUTIONUM
NOVELLARUM
SIVE AUTHENTICARUM

DOMINI NOSTRI SACRATISSIMI
PRINCIPIS IUSTINIANI

CONST. CXV

UT QUUM DE APPELLATIONE COGNOS-
CITUR, SECUNDUM ILLAS LEGES DEBEAT
IUDICARI, QUAE TEMPORE DATAE SEN-
TENTIAE OBTINEBANT, NON SECUNDUM
EAS, QUAE POSTEA PROMULGATAE SUNT;
ETDEALIIS CAPITULIS

(Coll. VIIL tit. 12.)

Imp. TUSTINIANUS Aug. THEODOTO,
Orientalium sacrorum Praetoriorum Praefecto.

Praefatio

Pervenit ad scientiam nostrae serenitatis, quod,
quum inter Eustathium, virum reverendissimum
Tholonae civitatis episcopum, et Pistum, diaconum
ecclesiae Telmissenisis, fuisset causa commota,
processit a rectore provinciae definitiva sententia,
contra quam appellatio est porrecta. Iudices igitur,
apud quos appellatio ventilabatur, dubitantes ad
nostram clementiam retulerunt, an secundum leges,
quae obtinebant, quando processit definitiva
sententia, an secundum tenorem illius legis, quae
post definitivam sententiam a nobis promulgata est,
eandem causam examinare deberent. Nos itaque

BOOK
OF THE
AUTHENTIC OR
NEW CONSTITUTIONS

OF OUR LORD THE MOST HOLY
EMPEROR JUSTINIAN

CONSTITUTION CXV

WHEN A JUDGE HEARS AN APPEAL, HE
SHOULD DECIDE IN CONFORMITY WITH
THOSE LAWS WHICH WERE IN FORCE AT THE
TIME WHEN THE DECISION WAS RENDERED,
AND NOT IN ACCORDANCE WITH THOSE
WHICH WERE SUBSEQUENTLY PROMUL-
GATED; AND CONCERNING OTHER MATTERS

(Eigth Collection. Title 12.)

The Emperor Justinian to Theodotus, Praetorian
Prefect ofthe East.

PREFACE

We have learned that a suit was brought between
Eustatius, Most Reverend Bishop of the City of
Thelona, and Pistus, deacon of the church of
Thelmisense, and that a final decision was rendered
by the Governor of the province, from which
decision an appeal was taken. The judges before
whom the appeal was brought, being in doubt, asked
Us whether they should determine the case in
conformity with the laws which were in force when
the decision from which the appeal was taken was
rendered, or in conformity with the tenor of those
which We have enacted since that time. We have

LIBRO DE
LAS NUEVAS
CONSTITUCIONES
O AUTENTICAS

DEL SACRATISIMO PRINCIPE NUESTRO
SENOR JUSTINIANO

CONSTITUCION CXV

DE QUE CUANDO SE CONOCE DE UNA APE-
LACION DEBE SER JUZGADA CON ARREGLO
A LAS LEYES QUE ESTABAN EN VIGOR AL
TIEMPO EN QUE FUE PROFERIDA LA SEN-
TENCIA, Y NO CONFORME A LAS QUE
FUERON PROMULGADAS DESPUES; Y DE
OTROS CAPITULOS

(Coleccion VIII. Titulo 12.)

El Emperador JUSTINIANO, Augusto, a
TEODOTO, Prefecto de los sacros Pretorios de
Oriente.

Prefacio

Ha llegado a conocimiento de nuestra serenidad,
que entre Eustatio, reverendisimo vardn, obispo de la
ciudad de Tolona, y Pisto, diacono de la iglesia
Telmisense, se promovid un litigio, y se profirid por
el gobernador de la provincia sentencia definitiva,
contra la que se interpuso apelacion. Y los jueces,
ante quienes se ventilaba la apelacion, consultaron a
nuestra clemencia, dudando si deberian examinar el
mismo litigio con arreglo a las leyes que estaban en
vigor cuando se profirio la sentencia definitiva o a
tenor de la ley que después de la sentencia definitiva
fue promulgada por nosotros. Nosotros, pues, hemos
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iustum esse perspeximus secundum leges, quae
obtinebant tempore datae sententia, praedictam
appellationis causam examinari, et terminum
secundum ipsas accipere. Pracvidimus autem et post
haec si quandocunque dubitatio talis emerserit, eam
simil ordine terminare.

Cap. 1

Ideoque sancimus, si quando de aliqua causa
processerit definitiva sententia, et provocatio fuerit
subsecuta, appellationis examinatores secundum
leges, quae tempore definitivae sententiae
obtinebant, terminum dare negotio. Hoc eodem
videlicet observando et in retractandis amplissimae
praetorianae sententiis, et in suggestionibus iudicum,
quando utracque partes omnibus allegationibus suis
renunciaverint, et iudices per susas relationes, quid
disponi debeat, interrogaverint. In omnibus enim
praedictis casibus illas leges a cognitoribus servari
decernimus, quae tempore sententiac aut certe
relationis obtinebant, tametsi contigerit postea legem
promulgari novi aliquid disponentem, et tenorem
suum ad praeterita quoque negotia referentem.

Cap. Il

Sed et hoc prasenti addimus sanctioni. Ut quia inter
litigatores aliquando contingit, unam quidem partem
suis allegationibus renunciare, aliam vero, scientem
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thought it just for a case on appeal to be heard and
determined in accordance with the laws which were
in force at the time when judgment was rendered.
And with all due foresight, We direct that every time
a doubt of this kind arises after the enactment of the
present law, the case shall be decided in the same
way.

CHAPTER I

CASES TAKEN UP ON APPEAL SHALL BE
DECIDED IN ACCORDANCE WITH THE LAWS
IN FORCE AT THE TIME WHEN THE DECISION
APPEALED FROM WAS RENDERED

Therefore, We decree that where a final decision
has been rendered in any case, and an appeal has been
taken from it, the judges having cognizance of the
appeal must decide the case in conformity with the
laws in force at the time when the final decision was
rendered, which rule also shall apply to cases
reviewed by Prastorian Prefects, as well as to those
heard by referees appointed by judges, when both
parties have agreed to abide by their present
allegations, and the judges shall inquire of their
referees what decision should be rendered. For in all
these instances, We decree that judges who have
jurisdiction of cases taken up on appeal shall observe
the laws which were in force at the time of the
decision or report, even though a law making a
different provision may have been promulgated and
applied to former cases.

CHAPTER II

CONCERNING THOSE WHO STATE THAT
THEY HAVE OTHER ALLEGATIONS TO MAKE,
AFTER THEIR ADVERSARIES HAVE
FORMALLY DECLARED THAT THEY HAD
NOTHING MORETOADVANCE

We add the following provisions to this law, for the
reason that it sometimes happens among litigants that
one of the parties sets forth his allegations, and the
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considerado que era justo que el susodicho litigio en
apelacion fuese examinado con arreglo a las leyes
que estaban en vigor al tiempo de darse la sentencia,
y que conforme a las mismas fuese terminado. Mas
hemos resuelto que también en lo sucesivo, si alguna
vez surgiere tal duda, sea decidida de la misma
manera.

Capitulo I

Por lo tanto, mandamos, que cuando en algin
negocio se hubiere proferido sentencia definitiva, y
hubiere seguido apelacion, pongan los jueces de la
apelacion término al negocio con arreglo a las leyes,
que estaban en vigor al tiempo de la sentencia
definitiva. Debiéndose observar esto mismo asi en la
revision de las sentencias de la gloriosisima pre-
fectura pretoriana, como en las representaciones de
los jueces, cuando ambas partes hubieren renunciado
a todas sus alegaciones, y los jueces hubieren pre-
guntado por medio de sus relaciones qué es lo que se
deba disponer. Pues mandamos que en todos los
susodichos casos se observen por los juzgadores
aquellas leyes que estaban en vigor al tiempo de la
sentencia o ciertamente al de la relacion, aunque
aconteciera que después se promulga una ley que
dispone alguna cosanueva, y que extiende su alcance
también a los negocios pasados.

Capitulo IT

Mas también afladimos esto a la presente ley. Pues
como entre los litigantes a veces acontece que
ciertamente una parte renuncia a sus alegaciones,
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se malas causas habere, post cognitionalia certamina
et dilationes, quas probationum causa leges con-
cedunt, nolle confiteri, allegationes sibi sufficere, ne
cito causae qualitas agnoscatur, ibuemus, ut, quando
una pars allegationibus renunciaverit, alia vero pars
dixerit, se habere aliquid, quod proponat, iudex
negotti modis omnibus eam partem, quae utitur
dilatione, compellat intra triginta dies, postquam
altera pars renunciaverit, quidquid velit sine aliqua
interimissione proponere. Quod si non fecerit, tunc
ad eius malitiam superandam alius unus mensis
indulgeatur a iudice. Si vero et sic distulerit, alterius
unius mensis ei dilatio praebeatur, ita ut, si usque ad
praedictos tres menses, quos litigatoribus protra-
hentibus concessimus, suas non propsuerit allega-
tiones, tunc cognitor causae non amplius exspectans
modis omnibus proferat sententiam legibus
consonantem, vel si voluerit referat, ne litigatoribus
male certantibus liceat causarum exitum ultra
protrahere.

Cap. III

Aliud quoque capitulum praesenti legi addendum
esse perspeximus. Sancimus igitur, non licere
penitus patri vel matri, avo vel aviae, proavo vel
proaviae suum filium, vel filiam, vel ceteros liberos
praeterire aut exheredes in suo facere testamento, nec
si per quamlibet donationem, vel legatum, vel
fideicommissum, vel alium quemcunque modum eis
dederint legibus debitam portionem, nisi forsan
probabuntur igrati, et ipsas nominatim ingratitudinis
causas parentes suo inseruerunt testemanto. Sed quia
causas, ex quibus ingrati liberi debeant iudicari, in
diversis legibus dispersas et non aparte declaratas
invenimus, quarum aliquae nec dignae nobis ad
ingratitudinem visae sunt, aliquae vero, quum essent
dignae, praetermissae sunt, ideo necessarium esse
perspeximus eas nominatim praesenti lege
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other, being aware that he has a bad case, after the
arguments and the delays granted by the laws to
produce evidence (through fear that the weakness of
his case may be manifested too soon) states that he is
unwilling to rely upon the allegations which he has
made; We hereby decree that when one party has
produced all his testimony and the other says that he
has more, the judge having jurisdiction shall compel
the latter, without delay, to produce the remainder of
his evidence within twenty days after his adversary
has produced his; and if, after this time has elapsed,
he does not do so, the judge shall grant him another
month, in order that his malice may be exposed; and
if, in spite of this, he still delays, he should give him a
third month; and if, during the three months which
We grant him, he does not produce all his evidence,
the judge, without waiting any longer, shall render a
decision in conformity with the laws; or, when it is
necessary, he must refer the case to Us in order that
litigants who conduct their suits without justification
may not be allowed to protract the proceedings
beyond reasonable limits.

CHAPTER III

WHAT ARE JUST CAUSES FOR THE
DISINHERITANCE OF CHILDREN

We have decided that it is proper to add this chapter
to the present law. Therefore We order that no father
or mother, grandfather or grandmother, great-
grandfather or great-grandmother shall, under any
circumstances, forget to mention their son, daughter,
or other descendants in their wills, or disinherit them
unless they have left them, by donation, legacy, or
trust, or in some other way, the shares to which they
are entitled by law; or it has been proved that their
children are ungrateful, and have expressly stated the
instances of their ingratitude in their wills. But as We
are well aware that the reasons for which children
should be considered ungrateful are scattered
through different statutes, and have not been clearly
determined; and as, besides, some of these reasons
have not appeared to Us to deserve the reproach of
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pero la otra, sabiendo que tiene mala causa, no quiere
confesar después de los debates para el cono-
cimiento, y de las dilaciones que las leyes conceden
por causa de las pruebas, que le bastan las alega-
ciones, a fin de que no se conozca pronto la calidad de
la causa, mandamos que cuando una sola parte
hubiere renunciado a las alegaciones, pero la otra
dijere que ella tenia alguna cosa que proponer,
compela de todos modos el juez del negocio a la
parte, que utiliza la dilacion, a que sin demora alguna
proponga lo que quiera dentro de los treinta dias,
después que la otra parte hubiere renunciado. Y si no
lo hubiere hecho, concédase entonces por el juez,
para que sea vencida su malicia, otro solo mes. Pero
siaun asi lo hubiere diferido, concédasele la dilacion
de otro solo mes, de suerte que si dentro de los tres
susodichos meses, que concedemos a los litigantes
morosos, no hubiere expuesto sus alegaciones,
entonces no esperando mas el juzgador del litigio
profiera de todos modos sentencia en consonancia
con las leyes, o si quisiere, consulte, a fin de que a los
litigantes que contienden malamente no les sea licito
alargar mas el término de los litigios.

Capitulo III

Otro capitulo hemos considerado que se debia
afladir también a la presente ley. Asi, pues, man-
damos que de ningin modo sea licito al padre o a la
madre, al abuelo o a la abuela, al bisabuelo o a
bisabuela, preterir o desheredar en su testamento a su
hijo o asuhija, 0 a los demas descendientes, ni si por
medio de una donacion cualquiera, o de un legado, o
de un fideicomiso, o de otro cualquier modo les
hubieren dado la porcion debida por las leyes, a no
ser acaso que se pruebe que son ingratos, y que los
padres hayan insertado en su testamento deter-
minadamente las mismas causas de la ingratitud.
Mas como hallamos dispersas en diversas leyes y no
claramente expresadas las causas por las que deban
ser juzgados ingratos los hijos, algunas de las que
tampoco nos parecieron dignas para la ingratitud, y
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comprehendere, ut praeter ipsas nulli liceat ex alia
lege ingratitudinis causas opponere, nisi quae huius
constitutuionis serie continentur. Causas autem
iustas ingratitudinis has esse decernimus.

§ 1.- Si quis parentibus suis manus intulerit.

§ 2.- Si gravem et inhonestam iniuriam eis inges-
serit.

§ 3.- Si eos in criminalibus causis accusaverit, quae
non sunt adversus principem sive rempublicam.

§ 4.- Si cum maleficis ut maleficus versatur.

§ 5.- Vel vitae parentum suorum per venenum aut
alio modo insidiari tentaverit.

§ 6.- Si novercae suae aut concubinae patris filius
sese miscuerit.

§ 7.- Si delator contra parentes filius exstiterit, et
per suam delationem gravia eos dispendia fecerit
sustinere.

§ 8.- Si quemlibet de praedictis parentibus
inclusum esse contigerit, et liberi, qui possunt ab
intestato ad eius successionem venire, petit ab eo, vel
unus ex his in sua eum noluerit fideiussione suscipere
vel pro persona, vel debito, in quantum esse qui
petitur probatur idoneus. Hoc tamen, quod de
fideiussione censuimus, ad masculos tantummodo
liberos volumus pertinere.

§ 9.- Si convictus fuerit aliquis liberorum ex eo,
quia prohibuit parentes suos condere testamentum,
ut, si quidem postea facere potuerint testamentum, sit
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ingratitude, and others, which do deserve it, have
been omitted, We have considered it necessary to
mention them explicitly in this law, in order that no
one, relying upon some other enactment, may be
permitted to state instances of ingratitude which are
not included in this Constitution. Hence We decree
that the following shall be just reason for alleging
ingratitude.

§ 1.- Where a child has laid violent hands upon his
parents.

§ 2.- Where he has heaped gross and opprobrious
insultsupon them.

§ 3.- Where he has brought criminal accusations
against them, for offences which do not involve
either the Emperor or the government.

§ 4.- Where he is a malefactor, and habitually
associates with criminals.

§ 5.- Where he has attempted the life of his parents,
either by poison or in some other way.

§ 6.- Where a son has had criminal intercourse with
his stepmother, or his father's concubine.

§ 7.- Where a son has acted as informer against his
parents, and, by so doing, has subjected them to great
expense.

§ 8.- Where one of the parents being ill, his or her
children, or one of them who is entitled to. the
succession, refused to furnish security for the person
or debts of his parents (after having been asked to do
s0), when it is proved that he was solvent to the extent
of the sum demanded. What We state with reference
to security applies, however, only to male children.

§ 9.- Where a son prevented his parents from
making a will, and they were able to make it
afterwards, they shall be permitted to disinherit their
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otras, siendo dignas, han sido olvidadas, hemos
considerado por ello necesario comprenderlas
determinadamente en la presente ley, para que fuera
de ellas a nadie le sea licito oponer por virtud de otra
ley causas de ingratitud, sino las que se contienen en
la serie de esta constituciéon. Y decretamos que las
causas justas de ingratitud sean estas.

§ L- Si alguno hubiere puesto las manos en sus
ascendientes.

§ 2.- Si les hubiere inferido injuria grave y
deshonrosa.

§ 3.- Si los hubiere acusado en causas criminales,
que no son contra el principe o contra larepublica.

§ 4.- Si como malhechor viviere con malhechores.

§ 5.- O si hubiere intentado atentar a la vida de sus
ascendientes con veneno o de otro modo.

§ 6.- Si el hijo hubiere tenido comercio ilicito con
sumadrastra o con la concubina de su padre.

§ 7.- Si el hijo hubiere sido delator contra sus
ascendientes, y con su delacion hubiere hecho que
ellos soportaran graves quebrantos.

§ 8.- Si aconteciere que alguno de los susodichos
ascendientes estaba preso, y rogados por ¢l los
descendientes, que pueden ir abintestato a la
sucesion del mismo, o alguno de ellos, no hubieren
querido ampararlo con su fianza o respecto a su
persona, o por una deuda, en cuanto se probare que es
abonado el que fue rogado. Mas esto, que dispo-
nemos respecto al afianzamiento, queremos que se
refiera solamente a los descendientes varones.

§ 9.- Si alguno de los descendientes hubiere sido
convicto de haberles prohibido a sus ascendientes
hacer testamento, de suerte que, si después cierta-
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eis pro tali causa filium exherendandi licentia. Si
autem in ipsa prohibitione sine testamento aliquis ex
parentibus decesserit, et alii, sive qui ab intestato ad
hereditatem defuncti aut cum ipso filio, qui
testamentum fieri prohibuit, aut post illum vocantur,
sive illi, quos heredes aut legatarios habere volebat,
vel qui laesionem aliquam ex prohibitione testamenti
sustinuerunt, hoc ipsum approbaverint, secundum
alias leges super hoc positas talia negotia
terminentur.

§ 10.- Si praeter voluntatem parentum inter
arenarios vel mimos sese filius sociaverit, et in hac
professione permanserit, nisi forsitan etiam parentes
eiusdem professionis fuerint.

§ 11.- Si alicui ex praedictis parentibus, volenti
suae filiae vel nepti maritum dare, et dotem
secundum vires substantiae suae pro ea praestare, illa
non consenserit, sed luxuoriosam degere vitam
elegerit. Si vero usque ad viginti quinque annorum
actatem pervenerit filia, et parentes distulerint eam
marito couplare, et forsitan ex hoc contigerit in suum
corpus eam peccare, aut sine consensu parentum
marito se, libero tamen, coniungere, hoc ad
ingratitudinem filiae nolumus imputari, quia non sua
culpa, sed parentum id commisisse cognoscitur.

§ 12.- Si quis de praedictis parentibus furiosus
fuerit, et eius liberi vel quidam ex his, aut liberis ei
non exsistentibus, alii eius cognati, qui ab intestato
ad eius hereditatem vocantur, obsequium ei et curam
competentem non pracbuerint, si quidem a tali
sanatus fuerit infirmitate, erit ei potestas utrum velit
negligentem filium vel filios aut cognatos ingratum
vel ingratos in suo scribere testamento. Si autem
aliquo furoris morbo eum detentum extraneus aliquis
viderit a suis neglectum liberis, vel cognatis, aut aliis
ab eo scriptis heredibus, et pro misericordia voluerit
eum procurare, damus ei licentiam attestationem eis,
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son for this reason. But where a parent dies intestate
because he or she was prevented from making a will,
and this is proved either by those who are called to the
succession of the deceased in intestato, along with
the aforesaid son, who prevented the will from being
executed after his death, or by those whom the
deceased desired to be his heirs or legatees, or by
persons who have suffered some loss because of
interference with the right of testation, this ground of
ingratitude shall be decided in conformity with the
other laws enacted on this subject.

§ 10.- Where, in opposition to the will of his
parents, the son associates with actors or buffoons,
and continues to do so, unless his parents belong to
the same profession.

§ 11.- Where one of the aforesaid parents, desiring
to give his or her daughter or granddaughter a
husband, and bestow upon her a dowry in proportion
to his or her means, and the daughter refused to be
married, and preferred to lead a life of debauchery.
When, however, the daughter has arrived at the age of
twenty-five years, and her parents have prevented her
from marrying, and, in consequence, she had led a
licentious life, or she had married a freeman without
the consent of her parents, We are unwilling to
characterize this as ingratitude, because not she, but
her parents are to blame.

§ 12.- If, however, either of the said parents should
be insane, and his or her children, or any of them, or
where there are no children, the blood-relatives of the
unfortunate person who are called to the succession
ab intestato should not treat him with proper respect
and care, and the latter should subsequently be cured
of his or her affliction, he or she will have the power
to accuse the negligent son or sons, or cognates, of
being ungrateful, in his or her will. When a stranger,
seeing that the insane person is neglected by his or
her children, cognates, or other appointed heirs,
provides for him or her through motives of charity,
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mente hubieren podido hacer testamento, tengan
ellos facultad para desheredar por tal causa al hijo.
Mas si bajo el peso de la misma prohibicién hubiere
fallecido sin testamento alguno de los ascendientes,
y esto mismo lo hubieran probado otros, ya los que
son llamados abintestato a la herencia del difunto, o
juntamente con el mismo hijo, que prohibio que se
hiciera el testamento, o después de €1, ya aquellos que
queria tener por herederos o legatarios, o los que
sufrieron algun perjuicio por la prohibicion de que se
hiciera el testamento, tales negocios terminense con
arreglo alas otras leyes sobre esto establecidas.

§ 10.- Si contra la voluntad de sus ascendientes el
hijo se hubiere asociado con atletas o mimicos, y
permaneciere en esta profesion, a no ser acaso que
también los ascendientes fueren de la misma
profesion.

§ 11.- Si a alguno de los susodichos ascendientes,
que quisiere darle marido a su hija o a su nieta, y dar
por ella la dote con arreglo a los recursos de sus
propios bienes, ella no le hubiere dado su
consentimiento, sino que hubiere preferido llevar
una vida lujuriosa. Pero si la hija hubiere llegado a la
edad de veinticinco afios, y sus padres difirieren
unirla a marido, y acaso por esto hubiere acontecido
que ella pecase en su cuerpo, o que sin el
consentimiento de sus padres se unioé a un marido,
pero libre éste, no queremos que esto sea imputado a
ingratitud de la hija, porque se entiende que lo hizo
no por culpa suya, sino de sus padres.

§ 12.- Si alguno de los susodichos ascendientes
fuere furioso, y sus descendientes o algunos de ellos,
0, no teniendo ¢l descendientes, los otros cognados
de ¢€l, que abintestato son llamados a su herencia, no
le hubieren prestado el auxilio y el cuidado que
corresponde, y verdaderamente hubiere sanado de tal
enfermedad, tendrd ¢l facultad, si quisiera, para
escribir en su testamento como ingrato o ingratos al
hijo negligente, o a los hijos, o a los cognados. Mas si
algin extrafio viere que el que era presa de alguna
enfermedad de locura estaba desatendido por sus
descendientes, o por sus cognados, o por otros
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qui ab intestato vel ex tesamento iam facto ad furiosi
hereditatem vocantur, scriptis dirigere, et eum pro-
curare festinent. Si autem post huiusmodi attesta-
tionem neglexerint, et extraneus in sua domo
furiosum susceptum sumtibus propriis usque ad
finem vitae insius procurasse monstratus fuerit, eum
qui obsequium ac diligentiam furioso exhibuit, licet
extraneus sit, ad eius successionem pervenire decer-
nimus, evacuata institutione eorum, utpote indig-
norum, qui furioso, sicut diximus, curam praebere
neglexerint, ita tamen, ut cetera testamenti capitula
in sua maneant firmitate.

§ 13.- Si unum de praedictis parentibus in capti-
vitate detineri contigerit, et eius liberi, sive omnes
sive unus, non festinaverint eum redimere, si quidem
valuerit calamitatem captivitatis evadere, in eius sit
potestate, utrum hanc causam ingratitudinis testa-
mento suo velit adscribere. Si autem per liberorum
negligentiam vel contentum non fuerit liberatus, et in
captivitate decceserit, illos ad successionem eius
venire non patimur, qui non fesinaverunt eius
rdemtionem procurare, sed omnibus liberis in hoc
negligentibus res universas ab eodem derelictas
ecclesiae civitatis, ex qua oritur, applicari, inventario
scilicet sub publica attestatione celebrando, ne quid
ex eius facultatibus pereat, ita ut, quidquid exinde ad
ecclesiam pervenerit, captivorum redemtioni
proficiat. Sed haec quidem quantum ad personas
dicta sunt, quas exheredare non licet, nisi
ingratitudinis causas scribi et approbari contigerit.
Occasionem autem nobis ad generalem legem
promulgandam haec praesens causa noscitur
obtulisse. Sed universaliter iubemus, ut, si ille, qui in
captivitate detentus fuerit, liberos non habuerit, et
aliis, qui ad eius hereditatem vocati sunt, eum
redimere non festinantibus, in captivitate defunctus
fuerit, nullus ex iis, qui neglexerint, ad hereditatem
eius perveniat, licet ante captivitatem testamentum
forsan ab eofuisset conscriptum, in quo memoratas
personas scripsit heredes, sed hic quoque institutione
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We permit him to make a formal demand in writing
upon the heirs at law, or those appointed by will to the
estate of the insane person, to take charge of the latter.
If, after a notice of this kind has been served, the heir
should still be guilty of neglect, and the said stranger
can prove that he has taken the insane person into his
house, and cared for him at his own expense, until the
end of his life, We decree that he who exhibited such
solicitude and compassion for the insane person,
even though he may have been in no way related to
him, shall be entitled to his estate, and the
appointment of his heirs shall be void, they being
unworthy on account of their having failed to take
care of the insane person (as We have previously
stated), but the other provisions of the will shall
remain in full force and effect.

§ 13.- Where one of the aforesaid parents is
retained in captivity, and one or all of the children do
not hasten to ransom him, he shall have the power, if
he can escape from captivity, to insert this as a cause
of ingratitude into his will. But where, through the
negligence or contempt of his children, he is not
liberated, and dies a prisoner, We do not permit them
to obtain his estate, for the reason that they did not
make any effort to release him, and We order that all
the property left by the captive to his negligent
children shall pass to the church of the town in which
he was born, that a public inventory of tsaid property
shall be drawn up, in order that nothing of which it
consists may be lost, and that whatever is acquired by
the church in this way shall be employed for the
ransom of captives. We prescribe these regulations
only against persons whom it is not permitted to
disinherit, and where the acts of ingratitude have
been thoroughly established. It is obvious that it is
ingratitude which has induced Us to give this law
universal effect. And We order, in general, that where
a captive has no children, and dies in captivity, and
those persons who are called to his succession have
not exerted themselves to liberate him, none of them
shall succeed to his estate, even though the deceased
may, before he was taken prisoner, have drawn up a
will by which he appointed them his heirs. This
appointment of heirs having been declared void, the
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instituidos herederos por ¢l, y por misericordia
quisiere cuidar de ¢l, le damos licencia para dirigir
por escrito un atestado a los que abintestato o en
virtud de testamento ya hecho son llamados a la
herencia del furioso, para que se apresuren a cuidar
de éste. Mas si después de tal denuncia lo desaten-
dieren, y se hubiere probado que el extrafio, habiendo
recogido al furioso en su casa, cuidé de ¢l a su propia
costa hasta el fin de la vida del mismo, decretamos
que el que le prestd auxilio y cuidado al furioso,
aunque sea un extrafio, entre en la sucesion de él,
quedando invalidada, como de indignos, la
institucion de los que, como hemos dicho, hubieren
desatendido prestarle al furioso sus cuidados, pero de
suerte que subsistan en su vigor los demas capitulos
del testamento.

§ 13.- Si aconteciere que uno de los susodichos
ascendientes esta retenido en cautiverio, y sus des-
cendientes, o todos, 0 uno, no se hubieren apresurado
a rescatarlo si verdaderamente hubiere logrado
evadir la calamidad del cautiverio, esté en su
potestad consignar en su testamento, si lo quisiera,
esta causa de ingratitud. Mas si no hubiere sido
librado por negligencia o menosprecio de los
descendientes, hubiere fallecido en el cautiverio, no
consentimos que vayan a su sucesion los que no se
apresuraron a procurar su rescate, sino apliquense a
la iglesia de la ciudad, de que es oriundo, todos los
bienes dejados por ¢l a todos los descendientes que
son negligentes en esto, debiéndose, a la verdad,
formalizar inventario en publico atestado, para que
no se pierda nada de sus bienes, de suerte que se
aproveche para la redencion de cautivos todo lo que
de aqui fuere a poder de la iglesia. Mas quede
ciertamente dicho esto en cuanto a las personas, que
no es licito desheredar, sino si aconteciere que se
escribian y se probaban las causas de ingratitud. Mas
se entiende que esta presente causa es la que nos ha
dado ocasion para promulgar una ley general. Pero
mandamos en general, que, si el que hubiere estado
retenido en cautiverio no tuviere descendientes, y, no
apresurandose a redimirlo los demds que son
llamados a su herencia, hubiere fallecido en el
cautiverio, no vaya a su herencia ninguno de los que
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heredum infirmata, et ceteris testamenti capitulis in
suo robore permanentibus, substantiae talium per-
sonarum simili modo ecclesiis civitatum, ex quibus
orti sunt, applicentur, et nullis aliis causis, quam in
captivorum redemtionibus expendantur, ut, unde illi
a suis non sunt redemti, aliorum redemtio procuretur,
et ipsorum quoque animae ex hac causa piissima
subleventur.

Hoc eodem observando, et si aliam extraneam
personam ante captivitatem scripserit heredem, et
illa sciens, se ab eo heredem scriptam, eum redimere
a captivitate neglexerit. Hanc autem poenam contra
illos valere iubemus, qui octavum et decimum suae
aetatis annum compleverint. In huiusmodi vero
causis, quando pro captivorum redemtione
necessarium fuerit dare pecunias, si quis proprias
pecunias non habuerit, licentia erit ei, si memoratae
sit aectatis, mutuandi pecunias, et res mobiles vel
immobiles supponendi, sive propriae ipsius sint, sive
illius, qui in captivitate detinetur, quoniam in
praedictis omnibus, quae pro captivorum redemtione
data vel expensa probabuntur, contractus huiusmodi
tanquam a persona suae potestatis a legitimae aetatis
factos, ita firmos esse decernimus, nullo eis, qui cum
huiusmodi personis in memoratis causis quo
praedictum est modo contraxerint, praeiudicio
generando; necessitatem scilicet habente eo, qui ex
captivitate redierit, tales contractus ratos habere, et
eis tanquam suis debitis obligari.

§ 14.- Si quis de praedictis parentibus orthodoxus
constitutus senserit suum filium vel iberos non esse
catholicae fidei, nec in sacrosancta ecclesia
communicare, in qua omnes beatissimi patriarchae
una conspiratione et concordia fidem rectisimam
praedicant, et sanctas quatuor synodos, Nicaenam,
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other clauses of the will shall, however, be observed
in all their force; the property of persons who have
died in captivity will pass to the churches in the towns
in which they were born, and must not be used in any
other way than for the ransom of captives, in order
that the estates of those who are not ransomed by
their relatives may be employed for the deliverance
of other captives, and their souls be comforted by this
exceedingly pious act.

What We have just decreed shall also be observed,
if before having been taken prisoner, the captive
appointed a stranger his heir, and the latter, being
aware of this fact, neglected to ransom him. This
penalty shall only be inflicted upon those who have
reached the eighteenth year of their age. If, under
such circumstances, a minor should not have the
money necessary to redeem the captive, he shall be
permitted, if he has reached the aforesaid age, to
borrow it; and to hypothecate for this purpose any
movable or immovable property belonging either to
himself or to the person who is detained in captivity;
for We direct that contracts made under such
conditions, with reference to property which is
proved to have been given or expended for the
redemption of captives, shall be just as valid as if they
had been entered into by individuals who were
independent and of lawful age; and no prejudice shall
result to those who, for reasons of this kind, may have
contracted in the manner aforesaid with persons who
are not their own masters; and he who returns from
captivity will be compelled to ratify contracts of this
description, and will be obliged to comply with them
justasin the case of his own private obligations.

§ 14.- Where either of the aforesaid parents, being
orthodox, is convinced that his son, or his children,
do not acknowledge the Catholic faith, and do not
commune in the Church where all the patriarchs
together teach the true religion, and spread the
doctrine of the four holy Councils of Nicea,
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lo hubieren desatendido, aunque acaso se hubiere
hecho por ¢l antes del cautiverio él testamento en que
instituyo herederos a las mencionadas personas, sino
que invalidada también en este caso la institucion de
herederos, y subsistiendo en su vigor los demads
capitulos del testamento, apliquense de igual modo a
las iglesias de las ciudades, de que son oriundos, los
bienes de tales personas, y no se gasten en ninguna
otra cosa sino en la redencién de cautivos, de suerte
que con lo que ellos no fueron redimidos por los
suyos se procure la redencidon de otros, y por esta
piadosisima causa sean también favorecidas las
almas de los mismos.

Debiéndose observar esto mismo también si antes
del cautiverio hubiere instituido heredero a otra
persona extrafia, y sabiendo ésta que habia sido
instituida heredero por ¢l, hubiere descuidado
redimirlo del cautiverio. Pero mandamos que esta
pena tenga validez contra los que hubieren cumplido
dieciocho afnos de edad. Mas en tales casos, cuando
fuere necesario dar dinero para la redencion de
cautivos, si alguno no tuviere dinero propio, tendra
licencia, si fuera de la mencionada edad, para tomar
en mutuo dinero, e hipotecar los bienes muebles o
inmuebles, ya si fueran propios de él mismo, ya si del
que esta retenido en cautiverio, porque respecto a
todas las susodichas cosas, que se probare se dieron o
se gastaron para la redencion de cautivos,
decretamos que tales contratos sean de tal modo
firmes como si hubieran sido hechos por persona de
propio derecho y de edad legal, sin que se les haya de
originar ningin perjuicio a los que por las
mencionadas causas hubieren contratado, del modo
que antes se ha dicho, con tales personas; teniendo,
por supuesto, necesidad el que hubiere vuelto de
cautiverio de tener como validos tales contratos, y de
estar obligado a ellos como a deudas propias.

§ 14.- Si alguno de los susodichos ascendientes,
siendo ortodoxo, viere que su hijo o sus descen-
dientes no son de la fe catolica, ni comulgan en la
sacrosanta iglesia, en que con una sola aspiracion y
en concordia predican la rectisima fe todos los
beatisimos patriarcas, y es sabido que abrazan o
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Constantinopolitanam, Ephesinam primam et
Chalcedonensem amplecti seu recitare noscuntur,
licentiam habeant pro hac maxime causa ingratos eos
et exheredes in suo scribere testamento. Et haec
quidem pro ingratitudinis causa decernimus.
Generalem autem providentiam liberis catholicis
deferentes, iubeus, salvis legibus, quae iam de aliis
haereticis sunt prolatae, et circa Nestorianos et
Acephalos haec observari, ut si quando parentes
inventi fuerint sive Iudaico Nestorii furori dediti,
sive Acephalorum amplectentes insaniam et ideo ab
ecclesiae catholicae communione separati, non liceat
eis alios heredes sibi instituere, nisi liberos
orthodoxos et ecclesiae catholicae communicantes,
vel liberis non exsistentibus, agnatos vel cognatos,
qui scilicet catholici sint.

Quodsi forte ex filiis alii quidem sunt orthodoxi et
ecclesiae catholicae communicantes, alii vero ab ea
separati, omnem parentum substantiam ad filios
tantum catholicos pervenire sancimus, licet ultimas
voluntates huiusmodi personae fecerint contra
tenorem huius nostrae constitutionis aliquid
disponentes. Si vero posthac fratres ab ecclesia
separati ad eam conversi fuerint, pars eis competens
in statu, in quo inventa fuerit tempore, quo redditur,
eis praebeatur, ut nullam de fructibus aut
gubernatione medii temporis inquictudinem vel
molestiam catholici patiantur, qui ante praedictas res
detinebant, quoniam huiusmodi rerum quas ex
fratrum parte non communicantium catholici
possidebant, sicut alienationem vetamus, ita
praeteriotorum temporum fructus aut gubernationem
nullatenus ab his, a quibus detenti sunt, exigi vel
retractari permittimus.
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Constantinople, the first Council of Ephesus, and that
of Chalcedon; he or she will be especially permitted
to denounce them as ungrateful on this ground and to
disinherit them by will, for We place heresy among
acts of ingratitude. But with a view to the general
welfare of Catholic children, We direct that, while
preserving the force of laws already enacted with
reference to other heretics, for instance, the
Nestorians, and the Acephali, when their parents are
known to have embraced the insane Hebrew tenets of
Nestorius, or the mad doctrines of the Acephali, and
have, for this reason, withdrawn from the
communion of the Catholic Church, they shall not be
allowed to appoint any other heirs than their
orthodox children, who are members of the Catholic
communion, or where there are no children, their
agnates and cognates who also are Catholics.

If there should be some orthodox children who are
members of the Catholic Church, and there are others
who, at the same time, are separated from it, We
decree that the entire estates of the parents shall pass
to those of their children who are Catholics, even
though the said parents may, contrary to the tenor of
this Constitution, have made testamentary
dispositions in favor of heretical persons. But where
the children separated from the Church subsequently
enter its bosom, that portion of their father's estate to
which they were entitled shall be transferred to them
in the condition in which it was found to exist at the
time of its delivery, in order that the Catholics who
formerly had possession of it may experience no
anxiety nor deprivation with reference to any profits
which they may have acquired, or concerning their
administration of said property during the
intermediate time, for as We prohibit the alienation of
anything which the Catholic heirs held as
representatives of their brothers who were not
Catholics, so We do not permit the restitution of any
income from the said property, under any
circumstances, to be exacted from those who have
had possession of it, or that their management of the
same shall be investigated.
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recitan la doctrina de los cuatro santos sinodos, de
Nicea, de Constantinopla, primero de Efeso, y de
Calcedonia, tenga licencia para declararlos ingratos
y desheredarlos en su testamento principalisima-
mente por esta causa. Y esto ciertamente lo decre-
tamos como causa de ingratitud. Mas mostrando
prevision general para los descendientes catdlicos,
mandamos, quedando a salvo las leyes que ya han
sido promulgadas respecto a otros herejes y en
cuanto a los Nestorianos y a los Acéfalos, que se
observe esto, que si alguna vez se hallaren ascen-
dientes o entregados al furor judaico de Nestorio, o
que abrazan la insania de los Acéfalos, y que por esto
estan separados de la comunion de la iglesia catolica,
no les sea licito instituir para si otros herederos, sino
o descendientes ortodoxos y que comulguen en la
iglesia catolica, o, no existiendo descendientes, a
agnados o cognados, que ciertamente sean catolicos.

Pero si acaso de los hijos unos son ciertamente
ortodoxos y comulgan en la iglesia catdlica, pero
otros estan separados de ella, mandamos que todos
los bienes de los padres vayan solamente a los hijos
catolicos, aunque tales personas hubieren hecho
ultimas voluntades disponiendo alguna cosa contra
el tenor de esta constitucion nuestra. Pero si después
los hermanos, separados de la iglesia, se hubieren
convertido a ella, déseles la parte competente en el
estado en que se hallare al tiempo en que es
restituida, de suerte que por razon de los frutos o de la
administracion del tiempo intermedio no sufran
ninguna inquietud o molestia los catolicos, que antes
retenian los susodichos bienes, porque asi como
vedamos la enajenacion de tales bienes, que por la
parte de los hermanos que no comulgaban poseian
los catolicos, asi tampoco permitimos de ningun
modo que de aquellos, por quienes fueron retenidos,
se exijan los frutos del tiempo pasado, o se revise la
administracion.
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Siautem usque ad finem vitae suae in eodem errore
non communicantes permanserint, tunc catholicos
fratres vel heredes ipsorum plenissimo iure dominii
easdem res possidere deernimus. Quodsi filii quidem
omnes perversi et ab ecclesiae catholicae com-
munione alieni inventi fuerint, alii autem propinqui
agnati vel cognati religionem catholicam colentes et
com-municatores esse fuerint approbati, eos libri
haereticis anteponi, et eorum hereditati succedere. Si
vero liberi et propinqui agnati vel congnati ab
orthodoxae religionis communione sunt extranei,
tunc, si quidem schema clericorum parentes eorum
habuerint, ad ecclesiam civitatis, ubi domicilium
habebant, res eorum volumus pertinere, ita ut, si
ecclesiastici intra annale spatium huiusmodi
personarum res vindicare neglexerint, earum
dominium nostri fisci viribus vindicetur. Si autem
laici sunt, sine aliqua distinctione substantias eorum
ad res privatas nostras similiter pervenire sancimus

Quae obtinere decernimus, etiam si testamento
non facto tales personae decesserint; omnibus, quae
contra ceteros haereticos in aliis constitutionibus
disposita sunt, et contra nestorianos, et Acephalos, et
alios omnes, qui catholicae ecclesiae, in qua
praedictae quatuor synodi, et patriarchae recitantur,
non communicant, et successiones eorum smiliter
observandis. Si enim pro causis corporalibus
cogitamus, quanto magis pro animarum salute
providentia est nostrae sollicitudinis adhibenda?

Sive igitur omnes memoratas ingratitudinis
causas, sive certas ex his, sive unam quamlibet
parentes in testameno suo insuerint, et scripti heredes
nominatam vel nominatas causas, vel unam ex his
veram esse monstraverint, testamentum suam habere
firmitate decernius. Si autem haec observata non
fuerint, nullum exheredatis liberis praeiudicium
generari, sed quantum ad institutionem heredum
pertinet testamento evacuato, ad parentum
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If the heretical children persist in the same error to
the end of their lives, without becoming members of
the Church, We order that the Catholic brothers, or
the heirs of the latter, shall acquire complete
ownership of this property. But where all the children
are perverse, and are separated from the communion
of the Catholic Church, and it is proved that there are
agnates or cognates who are members of the said
Church, they shall be preferred to the heretical
children, and shall be entitled to the estate of the
deceased; and where the children and the nearest
agnates and cognates are strangers to the orthodox
religion, and the deceased parents have, during their
lifetime, belonged to the order of the priesthood, We
desire that their estates should be transferred to the
town in which they had their domicile; and if the
ecclesiastics should neglect to claim them for a year,
the ownership of the same shall pass to the Treasury.
Where, on the other hand, the parents are members of
the laity, We order that their property, without any
distinction, shall also be united to Our private
domain.

These rules shall be observed even where the
parents have died intestate, and all the regulations
included in other constitutions against heretics,
Nestorians, Acephali, and other persons who are not
communicants of the Catholic Church (in which the
patriarchs proclaim the doctrine of the four Councils
hereinbefore mentioned), and which relate to their
successions, shall also be observed; for as We are
considering corporeal matters, how much more
reason is there for Us to pay attention to the salvation
of'souls ?

Therefore, whether parents have mentioned in
their wills all the acts of ingratitude above stated, or
whether they have only mentioned some of them, or
even one alone, no matter which it may be, and the
appointed heirs prove that the said act or acts are true,
We direct that the will shall remain in full force. But
where the acts of ingratitude are not established, the
rights of the disinherited children cannot be
prejudiced, the will shall be declared void, so far as it
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Pero silos que no comulgan hubieren permanecido
en el mismo error hasta el fin de su vida, en este caso
mandamos que los hermanos o los herederos,
catélicos, de ellos posean los mismos bienes con
plenisimo derecho de dominio. Mas si ciertamente se
hallare que todos los hijos son perversos y ajenos a la
comunién de la iglesia catodlica, y se probare que
otros proximos agnados o cognados profesan la
religion catdlica y comulgan en ella, sean ellos
preferidos a los hijos herejes, y sucedan en la
herencia de ellos. Pero si los hijos y los proximos
agnados o cognados son extraiios a la comunion de la
religion ortodoxa, entonces, si sus padres hubieren
tenido ciertamente el orden de los clérigos, queremos
que los bienes de ellos pertenezcan a la iglesia de la
ciudad, en que tenian su domicilio, de suerte que, si
los eclesiasticos hubieren descuidado por espacio de
un afio reivindicar los bienes de tales personas, sea
reivindicado su dominio para los recursos de nuestro
fisco. Mas si son laicos, mandamos que sin distincion
alguna vayan igualmente sus bienes a nuestros
bienes privados.

Lo que decretamos que rija también si tales
personas hubieren fallecido no habiendo hecho
testamento; debiéndose observar del mismo modo
todo lo que en otras constituciones se ha dispuesto
contra los demas herejes, y contra los Nestorianos, y
los Acéfalos, y todos los demas que no comulgan en
la iglesia catolica, en la que se profesa la doctrina de
los cuatro susodichos sinodos y de los patriarcas, y
también contra sus sucesores. Porque si nos
preocupamos de los negocios materiales, ;con
cuanta mas razon no se ha de aplicar la prevision de
nuestra solicitud a la salvacion de las almas?

Asi, pues, si los padres hubieren escrito en su
testamento todas las mencionadas causas de
ingratitud, o algunas de ella, o una sola cualquiera, y
de los herederos instituidos hubieren mostrado que la
causa o causas expresadas, o una de ellas, eran
verdaderas, decretamos que tenga su fuerza el
testamento. Mas si no se hubieren observado estas
disposiciones, no se les origine ninglin perjuicio a los
hijos desheredados, sino que invalidado el
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hereditatem liberos tanquam ab intestato ex aequa
parte pervenire, ne liberi falsis accusationibus
condemnentur, vel aliquam circumscriptionem in
parentum substantiis patiantur. Si tamen contigerit in
quibusdam talibus testamentis quaedam legata vel
fideicommissa, aut libertates, aut tutorum dationes
relinqui, vel quaelibet alia capitula concessa legibus
nominari, ea omnia iubemus adimpleri, et dari illis,
quibus fuerint derelicta, et tanquam in hoc non
rescissum obtineat testamentum. Et haec quidem de
parentum ordinavimus testamentis.

Cap. 1V

lustum autem perspeximus et e contrario de
liberorum testamentis haec eadem cum aliqua
distinctione disponere. Sancimus itaque, non licere
liberis parentes suos praeterire, aut quolibet modo
rebus propriis, in quibus habent testandi licentiam,
eos omnino alienare, nisi causas, quas enumera-
bimus, in suis testamentis specialiter nominaverint.
Has autem esse decernimus:

§ 1.- Si parentes ad interitum vitae liberos suos
tradiderint, citra causam tamen, quae ad maiestatem
pertinere cognoscitur.

§ 2.- Si venenis, aut maleficiis, aut alio modo
parentes filiorum vitae insidiati probabuntur.

§ 3.- Si pater nuruis suae aut concubinae filii sui
sese miscuerit.

§ 4.- Si parentes filios suos testamentum condere
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relates to the appointment of heirs, and the children
shall obtain the estate in equal shares on the ground of
intestacy. We establish this rule in order that children
may not be condemned through false accusations, or
may not, through fraud, be deprived of the estates of
their parents. If, however, any legacies or trusts,
grants of freedom, or appointments of guardians
should be left in wills declared void under such
circumstances, or where any other testamentary
dispositions authorized by the laws are inserted in a
will, We order that all shall take effect, that the
legacies shall be acquired by those to whom they
have been bequeathed, and that the will shall be just
as valid, so far as these matters are concerned, as if it
had never been annulled. Such are the rules which We
prescribe with reference to the wills of parents.

CHAPTER IV

WHAT ARE GOOD REASONS FOR THE
DISINHERITANCE OF PARENTS

We have considered it proper to lay down the same
rules as to the wills of children with some
distinctions. Hence We order that children shall not
be permitted to pass over their parents, or exclude
them in any way from the acquisition of their
property (to the extent that they are permitted to
dispose of it), except in the cases which We shall
enumerate, and which must be specifically set forth
in their wills. These We declare to be the following:

§ 1.- Where parents have delivered up their
children to death; except in cases where treason is
known to have been committed by them.

§ 2.- Where it is proved that parents have attempted
to deprive their children of life by poison or other
criminal acts.

§ 3.- Where a father has had sexual intercourse
with his daughter-in-law, or his son's concubine.

§ 4.- Where parents have prevented their children
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testamento en cuanto se refiere a la institucion de
herederos, vayan los hijos a la herencia de sus padres
por partes iguales como abintestato, a fin de que los
hijos no sean condenados por falsas acusaciones, o
sufran algin fraude en los bienes de sus padres Mas si
aconteciere que en algunos tales testamentos se dejan
algunos legados o fideicomisos, o libertades, o
nombramientos de tutores, o se disponen algunas
otras cosas permitidas por las leyes, mandamos que
todo esto se cumpla, y se les den las cosas a quienes
hubieren sido dejadas, y que valga el testamento
como si en esto no hubiera sido rescindido. Y esto
ciertamente hemos ordenado sobre los testamentos
de los ascendientes.

Capitulo IV

Mas nos ha parecido justo disponer también por el
contrario respecto a los testamentos de los hijos esto
mismo con alguna distincion. Asi, pues, mandamos
que no les sea licito a los descendientes preterir a sus
ascendientes, o de algun modo hacerlos completa-
mente extrafios a los bienes, sobre los que tienen
facultad de testar, a no ser que hubieren designado
especialmente en sus testamentos las causas que
enumeraremos. Y decretamos que estas sean:

§ L.- Si los ascendientes hubieren entregado a sus
descendientes para que pierdan la vida, excepto, sin
embargo, si por causa que se conoce que se refiere a
lamajestad.

§ 2.- Sise probare que los padres atentaron a la vida
de sus hijos con venenos, o maleficios, o de otro
modo.

§ 3.- Si el padre hubiere tenido ilicito comercio con
sunuera o con la concubina de su hijo.

§ 4.- Si los padres les hubieren prohibido a sus
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prohibuerint in rebus, in quibus habent testandi
licentiam; omnibus videlicet in huiusmodi testa-
mentorum prohibitione servandis, quae in parentum
persona distinximus.

§ 5.- Si contigerit aut virum uxori suae ad interitum
aut alienationem mentis dare venenum, aut uxorem
marito, vel alio modo alterum vitae alterius insidiari,
tale quidem, utpote publicum crimen constitutum,
secundum leges examinari, et vindictam legitimam
promereri decernimus, liberis autem esse licentiam
nihil in suis testamentis de facultatibus suis illi
personae relinquere, quae tale scelus noscitur
commisisse.

§ 6.- Si liberis vel uno ex his in furore constituto
parentes eos curare neglexerint, omnia et hic
observari praecipimus, quae de parentibus furiosis
superius disposuimus.

§ 7.- His casibus etiam cladem captivitatis
adiungimus, in qua si liberos detineri, et per
parentum contemtum vel negligentiam non redemtos
ab hac luce transire contigerit, nullatenus eorum
parentes ad facultates perveniant liberorum de
quibus filii testari potuerant, sed omnia in hoc
quoque capitulo serventur, quae et de parentibus, vel
cognatis atque agnatis, qui ab intestato ad talium
personarum iura vocantur, aut de extraneis scriptis
heredibus supra censuimus.

§ 8.- Si quis de praedictis liberis orthodoxus
constitutus senserit suum parentem vel parentes non
esse catholicae fidei, haec et in eorum persona tenere,
quae supra de parentibus iussimus.

§ 9.- Si tales igitur causas, vel certas, vel unam ex
his liberi suis testamentis inscipserint, et scripti ab eis
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from disposing, by will, of property which they had a
right to bequeath, and whatever We have ordered
with reference to the interference with testation by
children shall be applicable to parents.

§ 5.- But if a husband should administer poison to
his wife with the intention of either killing her or
depriving her of reason, or a wife should administer it
to her husband, or one of them should attempt the life
ofthe other in any way whatsoever, We decree that an
offence of this kind (provided it demands criminal
prosecution) shall be tried and punished in
conformity with the laws. Children shall not be
permitted to leave any portion of their estates to one
who has been convicted of a crime of this kind.

§ 6.- Where all of the children, or only one of them,
become insane, and the parents neglect to care for
them, We order that, under these circumstances,
everything shall be observed which We have
previously decreed with reference to insane parents.

§ 7.- We also add to these cases the misfortune of
captivity; and where children suffer it, and are not
ransomed because of the contempt or negligence of
their parents, and they die while in the hands of the
enemy, their parents shall, by no means, be entitled to
the property of their children which the latter are
entitled to dispose of; but all the rules shall be
observed which We have above prescribed with
reference to parents, cognates, and agnates, who are
called to the succession of persons of this kind, or to
strangers, where any of them have been appointed
heirs.

§ 8.- If any one of the aforesaid children, who
belongs to the orthodox faith, should ascertain that
his parent or parents do not acknowledge its
doctrines, what We have ordered above with
reference to parents shall be applicable to him under
such circumstances.

§ 9.- Therefore, where children have mentioned in
their wills all or any of the acts of ingratitude which
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hijos hacer testamento de bienes sobre los que tienen
facultad de testar; debiéndose guardar, por supuesto,
en cuanto a la prohibicion de tales testamentos todo
lo que hemos distinguido respecto a la persona de los
padres.

§ 5.- Si hubiere acontecido o que el marido le dio a
Su mujer un veneno para su muerte o para la
enajenacion de su juicio, o la mujer al marido, o que
de otro modo el uno atenta a la vida del otro,
mandamos que tal hecho, como que ciertamente es
crimen publico, sea examinado con arreglo a las
leyes y reciba el legitimo castigo, pero que tengan
licencia los hijos para no dejarle en sus testamentos
nada de sus bienes a la persona que se conozca que
cometio tal delito.

§ 6.- Si hallandose presa de furor los hijos o uno de
ellos, los padres dejaren de cuidarlos, mandamos que
también en este caso se observe todo lo que antes
hemos dispuesto respecto a los padres que padecen
furor.

§ 7.- Afladimos también a estos casos la desgracia
del cautiverio, y si aconteciere que en ¢l estan
retenidos los hijos y que no redimidos por menos-
precio o negligencia de los padres fallecen, no
lleguen de ningtin modo sus padres a tener los bienes
de los hijos, sobre los que los hijos habian podido
testar, sino guardasen también en este caso todo lo
que respecto a los padres o a los cognados y agnados,
que abintestato son llamados a los derechos de tales
personas, o en cuanto a los extrafos instituidos
herederos, hemos dispuesto mas arriba.

§ 8.- Si algunos de los susodichos descendientes,
que sea ortodoxo, hubiere observado que su ascen-
diente o sus ascendientes no son de la fe catdlica, rija
también en cuanto a la persona de ellos lo que mas
arriba hemos dispuesto respecto a los padres.

§ 9.- Si, pues, los hijos hubieren consignado en sus
testamentos tales causas, o algunas, o una sola de
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heredes aut omnes, aut certas, aut unam ex his
probaverint, testamentum in sua firmitate manere
praecipimus. Si autem haec non fuerint observata,
nullam vim huiusmodi testamentum, quantum ad
instutionem heredum habere sancimus, sed rescisso
testamento eis, qui ab intestato ad hereditatem
defuncti vocantur, res eius dari disponimus, legatis
videlicet, vel fideicommissis, et libertatibus, et
tutorum dationibus, seu aliis capitulis, sicut superius
dictum est, suam obtinentibus firmitatem. Si quid
autem pro legatis, sive fideicommissis, aut liber-
tatibus, aut quibuslibet aliis capitulis in aliis legibus
inventum fuerit huic constitutioni contrarium hoc
nullo modo volumus obtinere. Et hae quidem exhere-
dationis aut praeteritionis poenae quantum ad
ingratitudinis causas contra praedictas personas
statuendae sunt; si quae autem ex his inter crimina
reputantur, earum actores etiam alias poenas sentiant
legibus definitas.

Cap.V

Haec autem disposuimus, ut et parentes et filios a
testamentorum iniuria liberos reddamus. Ceterum si
qui heredes fuerint nominati, etiam si certis rebus
iussi fuerint esse contenti, in hoc testamentum
quidem nullatenus solvi praecipimus quidquid autem
minus eis legitima portione relictum est, hoc
secundum nostras alias leges ab heredibus impleri.
Sola enim est nostrae serenitatis intentio, a paren-
tibus et liberis iniuriam praeteritionis et exhere-
dationis auferre. Considerare namque debent
parentes, quia et ipsi filii fuerunt, et eadem a suis
parentibus speraverunt, et smiliter qui nunc filii sunt,
debent sutudere parentum animos sanare, quia et ipsi
parentes fieri desiderant, et a suis filiis optant
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We have enumerated, or even only one of them, and
the heirs whom they appointed should prove all,
some, or only one of the said acts, We direct that the
will shall remain in full force. But in case the acts of
ingratitude should not be established, the rights of the
children shall not be prejudiced; the will shall be
void, so far as the appointment of heirs is concerned,
and the natural heirs of the deceased will be entitled
to his estate, on the ground of intestacy; but all
legacies, trusts, grants of freedom, appointments of
guardians, and other testamentary dispositions shall
become operative, as previously stated. We
absolutely repeal everything that preceding laws
have provided in opposition to this Constitution, so
far as it relates to legacies, trusts, grants of freedom,
appointments of guardians, or any other similar
subjects whatsoever. These are the penalties for
disinheritance or the grounds prescribed for acts of
ingratitude committed against the persons aforesaid.
Where, however, any of these acts are included in the
number of criminal offences, those who are guilty of
them shall be subjected to the other penalties
enumerated in the laws.

CHAPTER V

A CREDITOR SHALL NOT BE PERMITTED
TO ANNOY THE HEIRS OF A DECEASED
PERSON ON ACCOUNT OF THE DEBT BEFORE
TENDAYSHAVE ELAPSED AFTER HIS DEATH

We have laid down the preceding rules in order to
prevent parents and children from sustaining any
injury from testamentary dispositions. Where,
however, those appointed heirs under these
circumstances have been directed to remain content
with certain property, We order that in an instance of
this kind the will shall by no means be declared void,
even though the testator may have left said heirs less
than the lawful share to which they were entitled, but
the deficiency must be made up by the other heirs in
conformity with Our laws, for the sole intention of
Our Serenity is to keep parents and children from
being injured by being passed over, or suffering
disinheritance. Parents should consider that there
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ellas, y los herederos instituidos por ellos las
hubieren probado todas, o algunas, o una sola de
ellas, mandamos que el testamento subsista en su
vigor. Mas si no se hubiere observado esto, man-
damos que tal testamento no tenga validez alguna en
cuanto a la institucion de herederos, sino que
disponemos que, rescindido el testamento, se les den
los bienes del difunto a los que abintestato son
llamados a la herencia de ¢él, teniendo, por supuesto,
su vigor los legados, o los fideicomisos, y las
libertades, y los nombramientos de tutores, o los
demas capitulos, segtn se ha dicho mas arriba. Pero
sirespecto a los legados, o fideicomisos, o libertades,
u otros cualesquiera capitulos se hallare en otras
leyes alguna cosa contraria a esta constitucion,
queremos que de ningiin modo tenga ella validez. Y
estas son ciertamente las penas de desheredacion o
de pretericion que han de estar establecidas contra
susodichas personas en cuanto a las causas de
ingratitud; mas si algunas de ellas son contadas entre
los delitos, sufran sus autores las otras penas
establecidas en las leyes.

Capitulo V

Mas hemos dispuesto esto para librar de injuria en
los testamentos asi a los padres como a los hijos. Pero
si algunos hubieren sido nombrados herederos,
aunque se les hubiere ordenado que se contentaran
con ciertos bienes, mandamos ciertamente que de
ningun modo se invalide el testamento en este punto,
pero que todo lo que se les haya dejado de menos que
su porcion legitima se les complete por los herederos
con arreglo a nuestras otras leyes. Porque es la sola
intencion de nuestra serenidad extirpar por parte de
los padres y de los hijos la injuria de la pretericion y
de la desheredacion. Pues deben considerar los
padres que también ellos fueron hijos, y esperaron lo
mismo de sus padres, ¢ igualmente los que ahora son
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honorari. Unde et constat ad utriusque partis utili-
tatem atque cautelam praesentem legem fuisse
prolatam, quam ex hac occasiones promulgandam
esse perspeximus. In aliquo autem negotio dis-
ceptantes invenimus, Pulcheriam filiam gratam
quiden a sua genitrice fuisse dictam, exheredatam
autem testamento nominatam tam in paternis, quam
in maternis facultatibus. Et talem quidem scripturam,
quia dolo eam et machinatione quorundam
compositam fuisse comperimus, nullo modo
permisimus obtinere, filiam autem heredem patris ac
matris iussimus fieri, sicut et in scriptis prolatum
super hac causa nostrum manifestat arbitrium.

§ 1.- Meminimus insuper legem a nobis fuisse
prolatam, per quam iussimus, nulli penitus esse
licentiam corpora defunctorum debiti gratia detinere,
aut impedimentum eorum facere sepulturae. Sed in
praesenti quendam cognovimus cuiusdam mortui
genitorem a sepultura sui filii redeuntem nomine
debiti tenuisse, ideoque pium et humanum esse
perspeximus, talem crudelitatem hac lege piissima
coercere. Sancimus itaque, nulli penitus esse
licentiam aut heredes, aut parentes, aut liberos, aut
coniugem, aut agnatos, aut cognatos, aut alios affines
eius, aut fideiussores ante noven dierum spatium, in
quibus videntur lugere, conveniendi, aut quocunque
modo inquietandi, aut aliquam admonitionem eis
offerendi, aut in iudicium eos vocandi sive debiti
grana, quod a defunto descendit, sive alterius
cuiuscunque causae nomine ad memoratas personas
specialiter pertinentis. si vero intra novem dierum
spatium aliquis ausus fuerit quamlibet de praedictis
personis aut convenire, aut aliquam cautionem seu
promissioenm vel fideiussionem ab ea exigere, haec
omnia invalida esse decernimus. Post novem autem
dierum excursum, si quis contra tales personas
aliquas habere putaverit actiones, eas secundum
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was a time when they were children, and that then
they expected to receive the estates of those to whom
they owed their existence; just as children should, on
the other hand, use every effort to retain the good will
of their parents, because they themselves desire to
become fathers, and be honored by their offspring.
The consequence of this is, that the present law which
We have thought should be promulgated with
reference to this subject, has been enacted for the
benefit and security of both parents and children.
While recently deciding a case, We have ascertained
that Pulcheria, a daughter who had treated her parents
with respect, was disinherited by her mother in her
will, and deprived of both the maternal and paternal
estates; but, as We have ascertained that this will
resulted from the deceit and fraud of certain
individuals, We have not permitted it to take effect,
and have ordered, by a written decree, that the
daughter should become the heir of both her father
and her mother.

§ 1.- We also remember that a law was promulgated
by Us in which We ordered that no one should detain
the body of a deceased person, or oppose his burial on
account of a debt. We have recently been informed
that a father was arrested for a debt while returning
from the funeral of his son, and We have concluded
that it is as religious as humane to suppress such acts
of cruelty by means of this most pious law. Therefore
We decree that no one shall, under any
circumstances, be permitted to sue, or annoy in any
way the heirs, parents, children, wife, cognates,
agnates, or other relatives, or the sureties of a
deceased person, within the nine days following his
death, during which they are presumed to have been
mourning; and We forbid any notice to be served
upon them, or that they be brought into court either
for a debt due from the deceased, or for any other
matter in which they may be specially interested. If,
during the said nine days, a creditor should be so bold
as to exact a bond, a promise, a security, or anything
else of this kind from the persons aforesaid, We
decree that this claim shall be void. But where, after
the expiration of nine days, anyone thinks that he has
a right of action against these persons, he can
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hijos deben procurar respetar las intenciones de sus
padres, porque también ellos desean llegar a ser
padres, y quieren ser honrados por sus hijos. Por lo
cual, es también evidente que fue promulgada para
utilidad y seguridad de ambas partes la presente ley,
que con esta ocasion hemos considerado haber de
promulgar. Mas conociendo de otro negocio hemos
visto que Pulqueria, que ciertamente habia sido
llamada por su madre hija agradecida, fue, no
obstante, expresamente desheredada en testamento,
asi de los bienes paternos, como de los maternos. Y
como ciertamente hallamos que tal escritura fue
hecha por dolo y maquinacién de algunos, no
permitimos de ningin modo que tuviera validez, sino
que mandamos que la hija fuese heredera del padre y
de la madre, segiin lo manifiesta también nuestra
sentencia proferida por escrito sobre este particular.

§ 1.- Recordamos ademas que por nosotros fue
promulgada una ley, por la cual mandamos que nadie
absolutamente tuviera licencia para detener por
causa de deuda los cuerpos de los difuntos, o para
poner impedimento al sepelio de los mismos. Pero al
presente hemos sabido, que el padre de uno que habia
fallecido habia sido detenido a titulo de una deuda al
regresar del enterramiento de su hijo, y por ello
hemos considerado que era piadoso y humano
reprimir con esta piadosisima ley tal crueldad.
Mandamos, pues, que nadie absolutamente tenga
licencia para demandar, o de algiin modo molestar, a
los herederos, o padres, o hijos, o cényuge, o
agnados, o cognados, u otros afines de el, o fiadores,
antes del espacio de nueve dias, en que se considera
que estan de luto, o para presentarles alguna citacion,
o para llamarlos a juicio, ya por causa de una deuda,
que provenga del difunto, ya a titulo de otra causa
cualquiera que especialmente se refiera a las
mencionadas personas. Mas si dentro del espacio de
los nueve dias se hubiere atrevido cualquiera o a
demandar a una de las susodichas personas, o a
exigirle alguna caucioén o promesa o fianza, man-
damos que todo esto sea nulo. Pero después del
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leges exerceat, nullo videlicet praeiudicio actoribus
ex hoc intervallo circa temporalem praescriptionem
aut in alia quacunque legitima allegatione penitus
generando.

Cap. VI

Ad haec aliud capitulum ad pecuniae consti-
tutionem seu promissionem respiciens hac lege
praevidimus definire. Sancimus igitur, si quando
aliquis aut pro se, aut pro alia persona pecuniam
constituerit vel spoponderit, dicens forte cuicunque:
Satis tibi facio, eum in quantitatem, quam dixerit,
modis omnibus obligari, atque promissionem seu
sponsionem suam adimplere, et debitum compelli
persolvere.

Si quis autem dixerit: fiet tibi satis, a me, et ab illo
et illo, tunc nominatis quidem simili modo non
consentientibus nullum fieri praeiudicium, ipsum
autem, qui hoc promiserit, integrum quidem debitum
cogi persolvere. Si quis autem dixerit: Fiet tibi satis,
eum tali verbo, ut impersonaliter dicto, tanquam si
nihil promiserit, ita ab omni exactione liberum
servari, si quam antem contra nominatas personas
putaverit sibi actionem competere, eam secundum
leges adversus eos proponere, et legum auxilio
perpotiri.
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exercise it in accordance with the laws, and his right
will not be prejudiced in any way by prescription, or
by any lawful allegation which he may make during
the intermediate time.

CHAPTER VI

CONCERNING THE ACKNOWLEDGMENT
OF ADEBT ALREADY DUE

We deem it proper to include in this law another
chapter having reference to sums of money
acknowledged or promised. Therefore We decree
that where anyone admits a claim, or promises a sum
of money, either in his own name or in that of
someone else, for instance, making use of the clause:
"I will pay you," he will absolutely be required to
fulfill his promise, or discharge his obligation for the
amount mentioned, and will be compelled to pay the
debt. When he says, "You will be paid by me, or by
So-and-So," those whom he mentioned and who did
not give their consent to the obligation will suffer no
prejudice from these words; and he who employed
them will not be liable for anything, or will only pay
in proportion to the share of the debt which he is
known to owe in accordance with law.

If he should say, "You will be paid either by me or
by So-and-So," a pledge of this kind does not injure
those who do not agree to it; but he who made it will
be bound to discharge the entire indebtedness, and if,
finally, anyone should say, "You will be paid," as this
verb is used impersonally, he is considered to have
promised nothing and to be free from all liability. But
when a creditor believes that he has a right of action
against the persons mentioned, he can exercise it
against them in conformity with the laws, and avail
himself of their aid.
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transcurso de los nueve dias, si alguien creyere que
tiene algunas acciones contra tales personas,
ejercitelas con arreglo a las leyes, sin que, por
supuesto, se les haya de originar a los actores con este
intervalo absolutamente ningtin perjuicio respecto a
la prescripcion temporal o en cuanto a otra cualquier
alegacion legitima.

Capitulo VI

Ademas de esto, nos ha parecido conveniente
definir en esta ley otro capitulo que se refiere a la
constitucion o a la promesa de dinero. Mandamos,
pues, que si alguna vez alguien hubiere constituido o
prometido ya por si, ya por otra persona, una cantidad
de dinero, diciéndole a cualquiera: Yo fe satisfare,
quede ¢l de todos modos obligado a la cantidad que
hubiere dicho, y cumpla su oferta o promesa, y sea
compelido a pagar la deuda. Mas si hubiere dicho: Se
te satisfara por mi, y por éste y por aquél, no
presentando su consentimiento los que hubiere
nombrado, no se siga perjuicio alguno por tal mani-
fiesto verbal, y ni el mismo que hubiere dicho esto
soporte exaccion alguna por aquellas personas que
hubiere nombrado, pero pague por si solamente a
prorrata lo que se hubiere demostrado que debe con
arregloalasleyes.

Pero si hubiere dicho: Se te satisfara o por mi, o
por aquél y aquél, en este caso no prestando
ciertamente del mismo modo su consentimiento los
nombrados, no se origine ningun perjuicio, pero el
mismo que hubiere prometido esto sea
verdaderamente obligado a pagar integra la deuda.
Mas si alguien hubiere dicho: Se fe satisfara, €1, con
tal expresion, como dicha impersonalmente, quede
libre de toda exacciéon, como si nada hubiere
prometido, pero si juzgare que contra las nombradas
personas le compete alguna accion, ejercitela contra
ellas con arreglo a leyes, y disfrute del auxilio de las
leyes.
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Epilogus

Haec autum obtinere sancimus in causis omnibus,
quaec nondum iudiciali sententia vel amicabili
conventione sopitae sunt, parens carissime atque
amantissime. Celsitudo itaque tua praesentem nostri
numinis generalem constitutionem edictis quiden in
hac regia civitate more solito proponendis, prae-
ceptionibus autem ad provinciarum rectores
dirigendis ad omnium notitiam faciat pervenire.

Dat. Kal. Febr. Constantinop. imp. DN.
TUSTINIANI PP. Aug. anno. XV., post BASILIT V.
C.Cons. (542).

CONST. CXVI

UT NEQUE MILES, NEQUE FEODERATUS
OBSERVET DOMUI PRIVATAE AUT
POSSESSIONI ALICUIUS

(Coll. VIIL tit. 9.)

Imp. IUSTINIANUS Aug. THEODOTO, Orienta-
lium Praetoriorum Praefecto.

Praefatio

Cum domini dei benevolentia ad custodiam
nostrorum subiectorum militarium rerum incipit
ordinatio. His enim providentia dei dispositis,
barbarorum quidem incontinentia refrenatur,
reipublicae vero res augentur. Et quoniam aliqui
propriae salutis pro nihilo facientes rationem milites
et foederatos, qui debent pro libertate reipublicae
contra inimicos certare, praesumunt subtrahere et in
privatas suas occupare utilitates, praevidimus per
praesentem legem nostram omnibus interdicere, ut
nullum de cetero praecsumant militem in quocunque
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EPILOGUE

We order, most dear and devoted relative, that
these provisions shall be observed in all cases which
have not yet been disposed of by judicial decree or
amicable compromise. Your Highness will
communicate to all Our subjects this general law
which We have enacted, and will publish it by means
of edicts in this Royal City, as is customary, and in the
provinces by special notices addressed to the
Governors thereof. Given at Constantinople, on the
Kalends of February, during the fifteenth year of the
reign of Our Lord the Emperor Justinian, and the
Consulate of Basil.

Given at Constantinople on day of the Kalends of
Fabruary, on the fifteenth year of the reign of Our
Lord Justinian, after of the Consulate of Basilii. 542.

CONSTITUTION CXVI

NO SOLDIER OR ALLY SHALL
BE KEPTIN THE PRIVATE HOUSE OR
POSSESSION OF ANYONE

(Eigth Collection. Title 9.)

The Emperor Justinian to Theodotus, Praetorian
Prefect of the East.

PREFACE

As the benevolence of God has been evinced for
the care of Our subjects, military discipline has
begun to be established, and this result has been so
thoroughly accomplished by Divine Providence that
the impetuosity of the barbarians has been restrained,
and the affairs of the government improved. But as
certain persons have not paid sufficient regard to
their own safety, and have presumed to remove and
employ for their own private benefit soldiers and
allies, who should be fighting against the enemy for
the defence of the Empire, We, by the present law,
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Epilogo

Pero mandamos, carisimo y amantisimo padre,
que estas disposiciones sean aplicadas en todos los
casos que no fueron terminados por sentencia
judicial o amigable convenio. Por tanto, haga llegar
tu excelsitud a conocimiento de todos la presente
constitucion general de nuestro numen, exponiendo
ciertamente en la forma acostumbrada edictos en esta
real ciudad, y dirigiendo ordenes a los gobernadores
de las provincias.

Dada en Constantinopla el dia de las Calendas de
Febrero, en el afio décimo quinto del imperio del
sefior JUSTINIANO, Augusto perpetuo, después del
consulado de BASILIO, varén muy esclarecido.
[542.]

CONSTITUCION CXVI

DE QUE NINGUN MILITAR NI FEDERADO
SIRVA EN CASA PRIVADA O EN LA
POSESION DE ALGUIEN

(Coleccion VIII. Titulo 9.)

El Emperador JUSTINIANO, Augusto, a
TEODOTO, Prefecto de los Pretorios de Oriente.

Prefacio

Con la benevolencia del sefior Dios comienza para
seguridad de nuestros stbditos la ordenacion de los
asuntos militares. Porque arreglados estos por pro-
videncia de Dios, se refrena ciertamente la
incontinencia de los barbaros, y se fomentan los
bienes de la republica, Y como algunos no teniendo
para nada en cuenta su propia salvacion se atreven a
substraer a militares y federados, que deben combatir
contra los enemigos por la libertad de la reptiblica, y
ocuparlos en sus conveniencias particulares, hemos
determinado prohibir por medio de nuestra presente
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relatum numero aut feoderatum subtrahere, et in sua
domo aut in propriis habere possessionibus. Pro
quibus nos multos sustinemus labores; exercentur
enim et militant, ut communibus utiles sint rebus.

Cap. 1

Sint igitur omnes scientes, qui milites aut
feoderatos aliquos in suis habent domibus aut
possessionibus aut qualitercunque observantes, et
quasdam eius proprias implentes utilitates, quod, nisi
intra triginta dierum dilationem computandorum ab
insinuatione per loca praesentis nostrac dispo-
sitionis, eos expulerint, substantiac quidem
habentium eos aut retinentium publicationi
subiectae, fisco applicabuntur, ipsi vero et
dignitatibus et militiis, quas habent, expellentur,
milites vero et feoderati, qui eis post dilationem
observaverint, non solum milita spoliabuntur, sed
etiam ultima sustinebunt supplicia. Scientibus etiam
uniuscuiusque provinciae iudicibus, quia, si aliqui
inveniantur in locis, quae sub his sunt exactoribus aut
convictoribus aut personis aliquibus aut dominiis,
aut possessionibus aut quibuslibet propriis
utilitatibus permanentes, et non celeriter istos
comprehenderint et suppliciis subdiderint, et milites
quidem ad numeros suos transmittant, in quibus
militant, foederatos vero ad proprias optiones, ipsi
decem librarum auri poenam exigentur, et insuper
exsilio tradentur, utpote nostras iussiones
praesumentes negligere.

Nemo igitur neque divino quodam typo de hoc
forsan facto, neque praeceptis iudicum utatur, neque
aliquis nostrorum iudicum huiusmodi aliquos typos
aut praeceptiones iudicum suscipiat, sed cum omni
celeritate militantes quidem ad proprios numeros,
foederati vero ad suas optiones revertantur, et pro
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forbid all Our subjects in the future to remove
soldiers, no matter to what corps of the army they
may belong, or allies (in whose behalf We have
greatly exerted Ourself), with the intention of
employing them in their private houses or on their
lands, for they have been trained in the use of arms in
order that they might promote the common welfare
ofall.

CHAPTER I

Hence all persons who have soldiers or allies either
in their houses, or on their estates, and employ them
in any way whatsoever in private occupations, are
warned that if, within thirty days from the date of the
promulgation of this law in their province, they do
not dismiss them, their own property will be
confiscated for the Treasury, they themselves will be
deprived of their offices and honors, and any soldiers
or allies who remain with them after the expiration of
this term shall not only be stripped of their military
rank, but also be put to death. The magistrates of each
province also are notified that if they do not
immediately arrest soldiers or allies who have been
found living in places subject to the jurisdiction of
collectors, or their friends, or any other persons, or
owners of property, or those who are employed on the
lands or in the private service of anyone
whomsoever, and seize and subject them to
punishment and send the soldiers to the corps to
which they belong, and the allies to their own posts,
they will be liable to a penalty of ten pounds of gold,
and will, in addition, be sentenced to exile, as having
presumed to disobey orders.

Therefore no one can, for the purpose of evading
this law, avail himself of any Imperial Pragmatic
Sanction, or order of any of Our judges, or any other
pretext of this kind, but the soldiers must return to
their commands with all haste, and the allies repair to
their posts, and both of them exert themselves for the
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ley atodos, que en lo sucesivo se atrevan a substraer a
militar alguno comprendido en cualquier cuerpo, o a
federado, y a tenerlo en su casa o en sus propias
posesiones. Por ellos soportamos nosotros muchos
trabajos; pues se ejercitan y estan en la milicia, para
que sean utiles a los negocios del comun.

Capitulo I

Sepan, pues, todos, los que tienen algunos
militares o federados en sus casas o posesiones, 0
morando de otro cualquier modo, y empleados en
algunas conveniencias propias de ellos, que sino los
hubieren expulsado dentro del término de treinta
dias, que se habran de computar desde la publicacion
de nuestra presente disposicion en las localidades,
seran ciertamente aplicados al fisco, sujetos a
confiscacion, los bienes de los que los tengan o los
retengan, y ellos mismos seran expulsados asi de las
dignidades como, de las milicias, que tienen, y que
los militares y los federados, que después del plazo
les hubieren servido, no solamente seran despojados
de su milicia, sino que sufriran también los Gltimos
suplicios. Teniendo, también entendido, los jueces de
cada provincia, que, si en los lugares, que dependen
de ellos, se hallaran algunos que permanecen al
servicio de los recaudadores o de los que estan con
ellos, o de algunas personas, o de dominios, o de
posesiones, o de algunas conveniencias particulares,
y no los prendieren inmediatamente y los sujetaren a
los suplicios, y no, enviasen ciertamente a los
militares a los propios cuerpos en que militan, y a los
federados a sus propios puestos, se les exigira a ellos
mismos la pena de diez libras de oro, y seran ademas
enviados al destierro, como por atreverse a
desatender nuestras ordenes.

Asi, pues, nadie se valga ni de alguna divina
disposicion dada acaso, sobre esto ni de mandatos de
los jueces, ni ninguno de nuestros jueces acepte
disposicion alguna de esta naturaleza o tales
mandatos de jueces, sino vuelvan ciertamente con
toda celeridad los que militan a sus propios cuerpos,
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communibus certent rebus; nullo enim modo de
cetero concedimus nostros milites aut foederatos in
quibusdam omnino privatis utilitatibus occupari.

Epilogus

Quae igitur placuerunt nobis et per praesentem
manifestata sunt legem tua eminentia praecog-
noscens, in hac quidem felicissima civitate edictis
secundum orem propositis, in provinciis vero prae-
ceptionibus destinatis omnibus manifesta consti-
tuere festinet.

Dat. Id. Apr. Constant. imp. DN. IUSTINIANI PP.
Aug. anno XVI., BASILIO V. C. Cons. (542)

CONST. CXVII

UT LICEAT MATRI, ET AVIAE, ET ALIIS
PARENTIBUS POST LEGITIMAM PARTEM
LIBERIS DERELICTAM QUO MODO
VOLUERINT RESIDUAM FACULTATEM SUAM
DISPONERE, ETALIA CAPITULAPLURA

(Coll. VIIL. tit. 13.)
Imp. TUSTINIANUS Aug. THEODOTO, Orienta-
lium Praetoriorum Praefecto.
Praefatio

Diversis capitulis ad nos relatis necessarium esse
perspeximus generali haec lege disponere.

AUTHENTIC.- CONSTITUTION CXVII

public welfare, as We absolutely forbid Our soldiers
or allies, in the future, to be occupied for the benefit
of private persons.

EPILOGUE

As soon as Your Eminence becomes acquainted
with the provisions which We have been pleased to
include in the present law, you will hasten to have
them published in this Most Fortunate City by means
of edicts, and in the provinces by proclamations
issued for that purpose.

Given at Constantinople, during the fifteenth year
of Our Lord the Emperor Justinian, and the Consulate
of Basil. 542.

CONSTITUTION CXVII

A MOTHER, GRANDMOTHER, AND OTHER
RELATIVES SHALL BE PERMITTED TO
DISPOSE OF THE REMAINDER OF THEIR
ESTATES IN ANY WAY THEY MAY DESIRE,
AFTER HAVING LEFT TO THEIR CHILDREN
THE SHARE PRESCRIBED BY LAW; AND
CONCERNING SEVERALOTHER MATTERS.

(Eight Collection. Title 13.)
The Emperor Justinian to Theodotus, Praetorian
Prefect of the East.
PREFACE
Various questions having been submitted to Us, We

have deemed it necessary to dispose of them by
means of this general law.
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y los federados a sus puestos, y combatan por el bien
comun; porque de ningun modo queremos que en lo
sucesivo se ocupen nuestros militares o federados
absolutamente en ninguna conveniencia particular.

Epilogo

Por tanto conociendo antes tu eminencia lo que nos
ha parecido bien y ha sido manifestado por medio de
la presente ley, apresurese a hacerla manifiesto a
todos, en esta felicisima ciudad, ciertamente por
edictos expuestos segun costumbre, y en las pro-
vincias por 6rdenes enviadas a ellas.

Dada en Constantinopla el dia de los Idus de Abril,
en el afio décimo sexto del imperio del sefor
JUSTINIANO, Augusto perpetuo, bajo el consulado
de BASILIO, varon muy esclarecido. [542.]

CONSTITUCION CXVII

DE QUE LES SEA LICITO A LA MADRE, Y A
LA ABUELA, Y A OTROS ASCENDIENTES,
DESPUES DE HABERLES DEJADO LA
PORCION LEGITIMA A SUS DESCENDIENTES,
DISPONER DE SUS RESTANTES BIENES DEL
MODO QUE QUISIEREN, Y DE OTROS
MUCHOS CAPITULOS

(Coleccion VIII. Titulo 13.)
El Emperador JUSTINIANO, Augusto, a
TEODOTO, Prefecto de los Pretorios de Oriente.
Prefacio
Habiéndosenos dado cuenta de diversas materias,

hemos considerado que era necesario disponer esto
sobre ellas por una ley general.
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Cap.1

Sancimus igitur, licentiam esse et matri, et aviae,
aliisque parentibus, postquam reliquerint filiis
partem, quae lege debetur, quod reliquum est suae
substantiae, sive in solidum voluerint, sive in partem,
filio vel filiae, nepoti vel nepti, vel deinceps descen-
dentibus donare aut etiam per ultimam relinquere
voluntatem, sub hac definitione atque conditione, si
voluerint, ut pater, aut qui omnino eso habent in
potestate, in his rebus neque usumfructum, neque
quodlibet penitus habeant participium Haec enim et
extraneis relinquere poterant, unde nulla parentibus
utilitas nasceretur. Hoc itaque non solum parentibus,
sed etiam omni personae licere praecipimus.

§ 1.- Res autem ita relictas sive donatas positis sub
potestate personis, si quidem perfectae sin aetatis,
licet sub potestate sint, licentiam habeant quo volunt
modo disponere. Si vero aetate minores sint, per
quem perspexerit testator aut donator haec
gubernentur, donec illi, quibus donat sunt aut relicta,
ad perfectam aetatem veniant; licentiam habente
testatore vel donatore et matri et aviae horum, quibus
res collatae sunt, ipsarum rerum si voluerit
gubernationem committere, licet maritis iunctae sint
memoratae mulieres, ita tamen, si et ipsac huiusmodi
gubernationem suscipere voluerint. Si vero forsan is
qui relinquit aut donat, nullum his dispensatorem
ordinaverit, aut ab eo datus huiusmodi guber-
nationem subiere noluerit aut moriatur ante, quam illi
perfectac fiant aetatis, iubemus, iudicem com-
petentem curatorem fide dignum cum legitima
fideiussione rebus talibus ordinare, qui debeat
relictam talibus personis substantiam gubernare
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CHAPTER I

WHERE ANYONE APPOINTS A SON UNDER
PATERNAL CONTROL HIS HEIR, SUBJECT TO
THE CONDITION THAT THE FATHER OF THE
LATTER SHALL NOT HAVE THE USUFRUCT
OF THE ESTATE

Hence We order that after a mother and a
grandmother, or any other relatives, have left their
children the share prescribed by law, they shall be
permitted to dispose of the remainder of their estates,
either wholly or in part, and give it either to a son, a
daughter, a grandson, a granddaughter, and the
descendants of the latter, or bequeath it by a last will
under the following restriction and condition,
namely: that the father, or anyone who has them
under his control, shall not enjoy the usufruct of the
property, nor share in the same to any extent
whatever; for the persons whom We have just
mentioned can leave this property to strangers
without the parents of the children obtaining any
benefit from the same. We make this provision in
order that the privilege may be granted not only to
relatives but also to everyone else.

§ 1.- When property is left or donated in this way to
persons who are under someone's control, they can, if
they are of age, dispose of it in any way that they may
desire; but if they are minors, it must be administered
by whomever the testator or donor indicated for that
purpose, until the children to whom the said property
was donated or left attain their majority; and the
testator or donor will be at liberty to entrust the
management of the said property to the mother or
grandmother of those to whom it is given even
though she may have married again, provided she is
willing to assume it. But where he who left or gave a
share of his estate did not designate anyone to
administer it for the children, or where he who was
appointed is unwilling or unable to do so, or should
die before the children attain their majority, We order
that under these circumstances a competent judge
shall appoint some trustworthy person curator of the
inheritance, who must furnish the requisite bond, and
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Capitulo I

Mandamos, pues, que tengan licencia asi la madre
como la abuela y otros ascendientes, después que les
hubieren dejado a los hijos la parte que por ley se les
debe, para donar o también dejar por ultima voluntad
lo restante de sus propios bienes, ya si quisieren en
totalidad, ya si en parte, a su hijo o a su hija, a su nieto
o nieta, o a sus demas descendientes, con la
limitacion y condicion, si quisieren, de que el padre,
o los que en todo caso los tienen bajo su potestad, no
tengan en estos bienes ni el usufructo, ni
absolutamente participacion alguna. Porque estos
bienes se los podian dejar también a extrafios, con lo
que no naceria ninguna utilidad para los ascen-
dientes. Y asi, mandamos, que esto sea licito no
solamente a los ascendientes, sino también a toda
persona.

§ 1.- Mas de las cosas asi dejadas o donadas a
personas constituidas bajo potestad, si estas fueran
ciertamente de edad cumplida, tengan, aunque estén
bajo potestad, licencia para disponer del modo que
quieran. Pero si fueran menores de edad, sean
administradas por quien hubiere querido el testador o
el donante, hasta que lleguen a la edad cumplida
aquellos a quienes les fueron donadas o dejadas;
teniendo licencia el testador o el donante para
encomendar, si quisiere, la administracion de las
mismas cosas asi a la madre como a la abuela de
aquellos a quienes fueron conferidas las cosas,
aunque las mencionadas mujeres estén unidas a sus
maridos, pero con tal que también ellas mismas
quisieren aceptar esta administracion. Mas si acaso
el que las deja o dona no hubiere nombrado
administrador para ellas, o el nombrado por ¢l no
quisiere desempefar tal administracion, o muriese
antes que aquellos llegaran a la edad cumplida,
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atque custodire, donec illi ad perfectam, sicut dictum
est, actatem perveniant. In illis enim casibus legem,
quae usum parentibus praebet, volumus custodiri,
quibus non inest specialiter huiusmodi conditio.

Cap. Il

Ad hoc autem et illud sancire perspeximus, ut, si
quis filium aut filiam habens de libera muliere, cum
qua nuptiae consistere possunt, dicat in instrumento
sive publica sive propria manu conscripto, et habente
subscriptionem trium testium fide dignorum, sive in
testamento, sive in gestis monumentorum hunc aut
hanc filium suum esse aut filiam, et non adiecerit
naturalem, huiusmodi filios esse legitimos, et nullam
aliam probationem ab iis quaeri, sed omni frui eos
iure, quod legitimis filiis nostrae conferunt leges,
utpote ipso patre, sicut dictum est, filios proprios eos
vocante. Ex hoc enim et cum eorum matre
monstratur legitimum habuisse matrimonium, ut
neque ab ea pro nuptiarum fide alia probatio
requiratur. Si autem pater ex ipsa muliere multos
filios habens uni ex eis testimonium quolibet ex
praedictis pracbuerit modis, sufficere ex eadem
muliere natis ad legitimorum iura patris testimonium
uni datum.

Cap. I1I

Hoc quoque praesenti constitutioni perspeximus
adiiciendum, ut, si quis ex non scripto per affectum
nuptialem uxorem acceperit, et ex ea filios
procreaverit, soluto autem matrimonio contingat
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the said curator shall manage and take care of the
estate left to the minors until they become of age, as
has been stated. We desire that the law which permits
parents to enjoy the usufruct of their children's
property shall be observed in all cases, except where
the express condition that they shall not do so has
been prescribed.

CHAPTER II

CONCERNING ONE WHO WAS REFERRED
TO AS A CHILD IN SOME INSTRUMENT

We have considered it proper to order that when
anyone has a son or a daughter by a free woman, with
whom legal marriage can be contracted, and states
either in a public or private instrument, bearing the
signatures of three reliable witnesses, or in a will, or
in the public records, that So-and-So is his son or his
daughter, without adding the word "natural," such
children shall be legitimate; no other proof of
legitimacy shall be required of them; and they shall
enjoy all the rights which Our laws bestow upon
lawful issue; since the father (as has already been
stated) has called them his own children, and has
shown by this that he and their mother are legally
married, and proof of this shall not be required of her.
But where a father, having several children by the
same woman, gives one of them some mark of
legitimacy, in conformity with what has previously
been stated, this acknowledgment will enable the
others by a common mother to acquire the right of
legitimate birth.

CHAPTER III

CONCERNING A WOMAN WHO MARRIES
WITHOUT ANY DOTAL CONTRACT

We have thought it advisable to add to the present
constitution that where anyone has married a woman
through mere affection, without any written contract,
and has had children by her, and the marriage is
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mandamos que el juez competente nombre para tales
bienes con legitima fianza un curador fidedigno, que
deba administrar y custodiar para tales personas los
bienes dejados, hasta que aquellas lleguen, segtin se
ha dicho, a la edad cumplida. Porque en los casos en
que no se impone especialmente tal condicion
queremos que se observe la ley, que les da a los
padres el usufructo.

Capitulo IT

Pero ademas de esto nos ha parecido bien san-
cionar también, que si alguno teniendo de una mujer,
con la cual se pueden celebrar nupcias, un hijo o una
hija, dijera en un instrumento escrito de mano o
publica o propia, y que tenga la firma de tres testigos
fidedignos, o en testamento, o en actuaciones hechas,
que éste o ésta era su hijo o su hija, y no hubiere
agregado natural, sean legitimos tales hijos, y no se
requiera de ellos ninguna otra prueba, sino que
disfruten ellos de todos los derechos que a los hijos
legitimos confieren nuestras leyes, puesto que su
mismo padre los llama, segin se ha dicho, hijos
propios. Porque con esto se prueba también que tuvo
matrimonio legitimo con la madre de ellos, de suerte
que tampoco se requiera de ella otra prueba para
testimonio de las nupcias. Mas si el padre que tiene
muchos hijos de la misma mujer le hubiere dado
testimonio a uno solo de ellos de cualquiera de los
susodichos modos, les basta a los nacidos de la
misma mujer para los derechos de los legitimos el
testimonio del padre dado auno solo.

Capitulo III

Asimismo nos ha parecido bien que se debe afadir
a la presente constitucion, que si con afecto nupcial
hubiere alguien tomado sin escritura mujer, y de ella
hubiere procreado hijos, pero disuelto el matrimonio
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eum etiam aliam ducere coniugem cum dotalibus
instrumentis, et ex ea similiter filios procreare,
nullum circa paternam hereditatem aliis filiis ex
indotata coniuge natis praeiudicium fieri, sed cum
aliis filiis ex secunda natis uxore, quae cum dotalibus
instrumentis copulata est, ad patris etiam illos
hereditatem vocari, quum etiam ex solo affectu
possit consistere matrimonium. Quod similiter
valere volumus, etiam si prius quidem cum dotalibus
instrumentis iungatur aliquis uxori, post illam vero
alteram ducat solo nutiali affectu.

Cap. 1V

Quia vero legem dudum protulimus, iubentem aut
dotalia fieri documenta, aut alias probationes
procedere factas apud ecclesiae defensores, per quas
nuptias competat confirmari, aut certe sacramenta
praeberi, in praesenti perspeximus melius disponere
ea, quae de his pridem sancita sunt. Et propterea
ubemus, eos, qui maximis dignitatibus decorati sunt,
usque ad ilustres, non aliter nuptias celebrare, nisi
dotalia scribantur instrumenta, nisi tamen aliquis
ante, quam mereretur huiusmodi dignitates, ex
affectu solo duxit uxorem. Tales enim nuptias ante
dignitates factas et post dignitates legitimas manere
praecipimus, et ex his natos legitmos esse filios;
postquam vero honorati fuerint aliqui huiusmodi
dignitatibus, non aliter ducere uxores, nisi cum
dotalibus instrumentis.

Hanc autem legis subtilitatem condecimus
subiectis nostrae reipublicae barbaris, licet
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subsequently dissolved, and the husband marries
another wife with whom he makes a dotal contract,
and also has children by her, the offspring of the wife
with whom he did not enter into a dotal contract shall
not be prejudiced, so far as the paternal estate is
concerned; but they shall be called to the succession
of their father along with those born of the second
wife, whose union was accompanied by a dotal
agreement, since marriage can exist when induced
solely by affection. We desire that this rule shall also
be applicable where a man has married a woman
under a dotal agreement, and afterwards marries
another through affection alone.

CHAPTER IV

CONCERNING THE MARRIAGES OF
ILLUSTRIOUS PERSONS, AND WHEN THEY
ARE CONTRACTED BY MEANS OF
DOTAL INSTRUMENTS

But as We have previously enacted a law which
directs that dotal agreements should be drawn up, or
other proofs of marriage be established, before the
defenders of the Church, by whom it is proper that
marriages should be confirmed, or before whom the
parties should be sworn, We consider it proper by
means of the present law to provide a more exact
regulation with reference to what has for a long time
been determined relative to this subject. Hence We
decree that those who are invested with the highest
dignities, up to that of "illustrious," shall only be
permitted to contract marriage when dotal
instruments are executed. We except from this rule
anyone who, before having obtained his rank, has
married a woman solely through affection, for We
order that marriages contracted in this way before
promotion to official honors shall remain lawful, and
that the issue of the same shall be legitimate. Persons,
however, who have already attained to great
distinction, cannot marry without entering into dotal
agreements with their wives.

We, however, release the barbarian subjects of Our
Empire from this obligation, even though they may
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aconteciera que ¢l tomaba también otra conyuge
mediando instrumentos dotales, y que igualmente
procreaba de ella hijos, no se les origine respecto a la
herencia paterna ningn perjuicio a los otros hijos
nacidos de la conyuge indotada, sino sean llamados
también ellos a la herencia del padre con los otros
hijos nacidos de la segunda mujer, que se unié con
instrumentos dotales, puesto que el matrimonio
puede existir también por el solo afecto. Lo que
queremos que tenga igualmente validez, también si
antes ciertamente se uniera alguno a una mujer con
instrumentos dotales, y después tomara otra con solo
el afecto nupcial.

Capitulo IV

Mas como hace poco promulgamos una ley que
dispone que o se hagan documentos dotales, o se
ejecuten otras pruebas hechas ante los defensores de
la iglesia, por medio de las que competa que se
confirmen las nupcias, o se presten ciertamente
juramentos, al presente hemos determinado disponer
mejor lo que sobre esto se habia sancionado antes. Y
por ello mandamos, que los que estan decorados con
las mayores dignidades, hasta la categoria de ilustres,
no celebren nupcias de otro modo, sino si escribieran
instrumentos dotales, a no ser, sin embargo, que
alguno haya tomado mujer solamente con el afecto,
antes de obtener tales dignidades. Porque mandamos
que tales nupcias realizadas antes de las dignidades
subsistan también como legitimas después de las
dignidades, y que sean legitimos los hijos nacidos de
ellas; mas después que algunos hubieren sido
honrados con tales dignidades, no tomen mujer de
otro modo, sino con instrumentos dotales.

Mas esta escrupulosidad de la ley se la dispen-
samos a los barbaros, subditos de nuestra republica,
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dignitatibus huiusmodi decorati sint, ut etiam sub
affectu possint ipsi volentes contrahere nuptias.
Reliquos autem omnes, praeter eos, qui maximis,
sicut dictum est, dignitatibus decorati sunt, cuiuslibet
sin dignitatis, aut militiae, aut studii, si quidem
voluerint aut potuerint, non prohibemus cum
dotalibus instrumentis ducere uxores. Si autem etiam
hoc non custodierint, et ex solo affectu celebratas
nuptias firmas esse sancimus, et ex esi natos
legitimos esse filios ibuemus.

Cap.V

Quia vero legem dudum posuimus praecipientem,
ut, si quis uxorem aliquando sine dotalibus acceperit,
cum affectu nuptiali et hanc sine causa legibus agnita
proiecerit, accipere eam quartam partem substantiae
eius, et aliam post hanc fecimus legem decernentem,
si quids indotatam uxorem per affectum solum
acceperit, et usque ad mortem cum ea vivens
praemoriatur, accipere similiter et eam quartam illius
substantiae portionem, ita tamen, ut non trascendat
hoc centum librarum auri quantitatem, in praesenti
melius utramque legem disponentes sancimus, in
utroque casu ex talibus matrimoniis natos filios
legitimos esse et ad paternam vocari hereditatem,
uxorem autem ex utroque horum casuum si quidem
usque ad tres habuerit filios eius vir sive ex ea, sive ex
alio matrimonio, quartam parte ex substantia viri
accipere. Si autem amplius fuerint filii, tantum in
utroque similiter casu accipere ibuemus mulierem,
quantum uni competit filiorum, ita quippo, ut usum
solum in talbius rebus mulier habeat, dominium
autem illis filiis servetur, quos ex ipsis nuptiis
habuerit. Si vero talis mulier filios ex eo non
habuerit, iubemus, etiam dominii iure habere eam
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be persons of high rank, and We allow them to
contract marriage through mere affection. We do not
prohibit all Our other subjects, no matter what
official rank they may have obtained, or what public
duties they may discharge, with the exception of
those who (as has already been stated) have attained
to high rank, to marry women by entering into dotal
agreements with them, when they desire, or have the
power to do so. Where, however, this has not been
done in writing, We decree that marriages which have
been contracted through mere affection shall not be
less valid, and that the issue of such matrimonial
unions shall be legitimate.

CHAPTER V

WHEN A MARRIAGE IS CONTRACTED WIT-
HOUT A DOWRY AND THE SURVIVING
HUSBAND IS POOR, HE SHALL BE ENTITLED
TO THE FOURTH PART OF THE ESTATE OF HIS
DECEASED WIFE

We some time since enacted a law providing that
where a man married a woman solely through nuptial
affection, without any dowry, and he afterwards
divorces her without any cause recognized by the
law, she shall be entitled to the fourth part of the
property of her husband ; and after this law We
promulgated another, by which it is provided that if
anyone should marry a wife without a dowry, having
been induced to do so by mere affection, and lives all
his life with her, and dies before she does, she, also,
shall be entitled to the fourth part of his estate,
provided that the said fourth does not exceed the
value of a hundred pounds of gold. We, however, at
present displaying more sagacity, do hereby decree
that children born of marriages due to mere affection
shall, under these circumstances, be deemed
legitimate, and be called to the succession of their
father's estates; and that in each of these instances the
wife shall receive the fourth of her husband's
property where he only had three children by her, or
by a preceding marriage; but if he had more than that,
the wife shall then be entitled to as much as each of
the children. But she shall only have a right to the
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aunque estén revestidos de tales dignidades, a fin de
que queriendo ellos puedan contraer nupcias también
con el afecto. Pero a todos los demas, excepto los que
segun se ha dicho, estan decorados con las mas
grandes dignidades, de cualquier dignidad, o milicia,
o cargo que sean, no les prohibimos, si
verdaderamente quisieren o pudieren, que tomen
mujer con instrumentos dotales. Mas si tampoco
hubieren observado esto, mandamos que sean
validas también las nupcias celebradas por el solo
afecto, y disponemos que sean legitimos los hijos
nacidos de ellas.

Capitulo V

Pero como establecimos hace poco una ley que
dispone que si alguien hubiere tomado alguna vez
mujer sin instrumentos dotales, con afecto nupcial, y
la hubiere repudiado sin causa reconocida por las
leyes, reciba ella la cuarta parte de los bienes de él, y
después de ésta hicimos otra ley, que ordena que si
alguno hubiere tomado, indotada, mujer por el solo
afecto, y premuriese habiendo vivido con ella hasta
la muerte, recibiera igualmente también ella la cuarta
parte de los bienes de €I, pero de suerte que esta no
exceda de la cantidad de cien libras de oro,
mandamos al presente, disponiendo mejor una y otra
ley, que en ambos casos sean legitimos los hijos
nacidos de tales matrimonios, y sean llamados a la
herencia paterna, pero que en uno y otro caso la
mujer, si verdaderamente su marido tuviere hasta tres
hijos o de ella, o de otro matrimonio, recibiera la
cuarta parte de los bienes del marido. Pero si fueren
mas los hijos, mandamos que en ambos casos reciba
igualmente la mujer tanto cuanto le compete a uno
solo de los hijos, de suerte ciertamente que en tales
bienes tenga la mujer solo el usufructo, pero el
dominio se les reserve a los hijos, que hubiere tenido
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res, quas ex viri facultatibus ad eam venire per
praesentem iussimus legem. Quae tame irratio-
nabiliter exclusa est, in ipso tempore expulsionis
partem iubemus accipere, quae continetur hac lege.
Virum enim in talibus casibus quartam secundum
priorem nostram legem ex substantia mulieris
accipere, modis omnibus prohibemus.

Cap. VI

Illo indubitanter observando, ut Leonis piae
memoriae constitutio in omnibus aliis casibus, qui
non continentur praesenti lege, propriam habeat
fortitudinem. Constantini vero piac memoriae legem
ad Gregorium scriptam, et super ea factam inter-
pretationem a Martiano piae memoriae, per quam
mulierum coniunctiones, quas constantini lex
abiectas vocavit, ad quosdam dignitatibus deper-
mittimus, sed licentiam volentibus pracbemus, etsi
quibuslibet magnis dignitatibus decorentur,
huiusmodi mulieres cum dotalibus instrumentis
sibimet copulare. Reliqui vero, citra eos, qui
maioribus dignitatibus decorati sunt, licentiam
habebunt huiusmodi mulieres accipere, sive scripto
voluerint, sive solo affectu nuptiali, si tamen liberae
sint, et cum quibus licet nuptias celebrare.

Cap. VII

Illud quoque disponendum esse perspeximus, ut, si
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usufruct of the share of the property she receives, and
the ownership of the same shall be reserved for the
children whom she has had by this same marriage;
but where such a woman has not had any children by
her husband, We decree that she shall acquire the
ownership of the said property. We desire that a
woman who was put away without good cause shall
receive the portion established by this law at the very
moment of repudiation; but, under similar
circumstances, We absolutely forbid the husband to
obtain the fourth part of the estate of his wife in
accordance with Our former law.

CHAPTER VI

CONCERNING THE CONSTITUTIONS
ENACTED BY THE EMPEROR LEO AND THE
EMPEROR CONSTANTINE

The Constitution of the Emperor Leo, of pious
memory, shall preserve all the force in every case not
provided for by the present law. We, however,
entirely repeal the one enacted by the Emperor
Constantine, of pious memory, and addressed to
Gregory, as well as the interpretation placed upon it
by the Emperor Martian, of pious memory, which
forbids persons of high rank to marry women whom
the said law styles "abject." We grant permission to
persons even though they are dignitaries of high rank,
if they wish to do so, to marry women of this kind,
provided they enter into dotal contracts with them,
but so far as other persons who are not distinguished
in this manner are concerned, they shall be at liberty
to marry them in any way they may desire, either by a
written contract, or through nuptial affection,
provided that the said women are free, and marriage
can legally be contracted with them.

CHAPTER VII
HOW AND BY WHOM CHILDREN ARE
SUPPORTED AFTER A MARRIAGE HAS BEEN
DISSOLVED BY REPUDIATION

We have thought that when marriage is dissolved
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de las mismas nupcias. Pero si tal mujer no hubiere
tenido hijos de ¢l, mandamos que ella tenga también
con derecho de dominio las cosas, que de los bienes
del marido hemos dispuesto por medio de la presente
ley que vayan a poder de ella. Pero la que sin razon
fue repudiada, mandamos que reciba al mismo
tiempo del repudio la parte que se contiene en esta
ley. Porque de todos modos prohibimos que en tales
casos reciba el marido la cuarta parte de los bienes de
lamujer con arreglo a nuestra ley anterior.

Capitulo VI

Debiéndose observar sin duda que la constitucion
de Leodn, de piadosa memoria, tenga su propio vigor
en todos los demas casos, que no se contienen en la
presente ley. Mas absolutamente de ningun modo
permitimos que tenga validez la ley de Constantino,
de piadosa memoria, dirigida a Gregario, y la
interpretacion de ella hecha por Marciano, de pia
recordacion, por las que se prohiben las uniones de
mujeres, que la ley de Constantino llamo abyectas,
con algunos honrados con dignidades, sino que les
damos a los que quieran licencia, aunque estén
revestidos de algunas grandes dignidades, para
unirse con tales mujeres mediando instrumentos
dotales. Pero los demas, excepto los que estan
decorados con mayores dignidades, tendran licencia
para tomar tales mujeres, si quisieren, por escrito, o
por s6lo afecto nupcial, si no obstante fueran libres y
tales que con ellas sea licito contraer nupcias.

Capitulo VII

También hemos creido que se debia disponer, que,
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quando inter maritum et uxorem nuptias solvi
contigerit, ex huiusmodi nati filii nullo modo
laedantur ex separatione nuptiarum, sed ad parentum
hereditatem vocentur, ex patris substantia
indubitanter alendi. Et si quidem pater occasionem
separationis praebeat, et mater ad secundas non
venerit nuptias, apud matrem nutriantur, expensas
patre praebente. Si vero per causam matris
ostendatur solutum matrimonium, tunc apud patrem
quidem minus idoneum esse, matrem vero locu-
pletem, apud eam pauperes filios manere et ab ea
nutriri iubemus. Quemadmodum enim filii locu-
pletes coguntur matrem egentem alere, ita iustum
decernimus, et a matre locuplete filios pasci. Quod
autem de alenda matre et filiis indigentibus defi-
nivimus, hoc quoque in omnibus ascendentibus
descendentibusque personis utriusque naturae valere
praecipimus.

Cap. VIII

Quia vero plurimas in veteribus et nostris legibus
invenimus causas, ex quibus facile nuptiarum
solutiones fiunt, ea causa perspeximus ex his
abscindere aliquas, quae nobis indignae ad solvendas
nuptias visae sunt, et eas solum nominatim praesenti
inserere legi, pro quibus rationabiliter potest sive vir
sive mulier repudium mittere, Nunc autem causas, ex
quibus maritus repudium mittere sine periculo
potest, et dotem uxoris lucrari, servato in ea dominio
ex eodem matrimonio filiis aut filiabus, quibus non
exstantibus frui etiam proprietate, has esse dispo-
nimus.
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between husband and wife, some provision should be
made to prevent the children born of the marriage
from suffering any injury through its dissolution, and
to enable them to be called to the succession of their
parents, and be maintained at their father's expense.
Where the latter furnished the cause for divorce, and
the mother does not marry again, the children shall
remain with her, and the father shall pay for their
support; but where it is proved that the woman was to
blame for the dissolution of the marriage, under these
circumstances, the children shall remain with, and be
supported by their father. If the father is poor and the
mother is rich, We direct that the poor children shall
live with their mother, and be brought up by her; for
as wealthy children are obliged to support their
mother when she is poor, it is only just that poor
children should be maintained by their wealthy
mother, and this We order to be done. What We have
stated with reference to poor children, and the duty of
their mother to support them, We direct shall also
apply to all ascendants and descendants of both
sexes.

CHAPTER VIII

CONCERNING THE JUST CAUSES FOR
WHICH A HUSBAND IS PERMITTED TO
OBTAIN A DIVORCE

As We have found many cases in the ancient laws
as well as in Our own where the dissolution of
marriage was easily effected, We have thought it
advisable to rescind some of the provisions which
have appeared to Us to be improper causes of
divorce, and to specifically insert into the present law
only those for which either the husband or wife can
reasonably give notice of repudiation. We shall now
enumerate the causes for which a husband can safely
give notice of repudiation to his wife and obtain her
dowry, the ownership of which shall vest in the
children by this marriage, and where there are none
of these living, it shall vest in the husband. The
following are good causes for repudiation.
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sialguna vez hubiere acontecido que se disuelven las
nupcias entre marido y mujer, de ningun modo sean
perjudicados los hijos nacidos de tales nupcias por
virtud de la separacion de las nupcias, sino que sean
llamados a la herencia de los padres, debiendo ser sin
duda alimentados con los bienes del padre. Y si
verdaderamente el padre diera ocasion a la sepa-
racion, y la madre hubiere pasado a segundas
nupcias, sean alimentados en poder de la madre
sufragando el padre los gastos. Mas si se demostrara
que por causa de la madre se disolvi6 el matrimonio,
en este caso permanezcan y sean alimentados los
hijos en poder del padre. Pero si aconteciere que el
padre ciertamente no es abonado, pero que la madre
es rica, mandamos que los hijos pobres queden en
poder de ella y sean por ella alimentados. Porque asi
como los hijos ricos son obligados a alimentar a la
madre pobre, asi también decretamos que es justo
que los hijos sean alimentados por la madre rica. Mas
lo que hemos determinado respecto a la madre, que
ha de ser alimentada, y a los hijos indigentes,
mandamos que tenga validez también en cuanto a
todas las personas ascendientes y descendientes de
ambos sexos.

Capitulo VIII

Mas como en las leyes antiguas y en las nuestras
hallamos muchas causas, por las que con facilidad se
hacen las disoluciones de las nupcias, hemos
determinado por tal motivo separar de ellas algunas,
que nos han parecido indignas para disolver las
nupcias, e insertar determinadamente en la presente
ley solamente aquellas por las que con razon puede el
marido o lamujer enviar el repudio. Mas disponemos
en la actualidad que las causas por las que el marido
puede enviar sin peligro el repudio, y lucrar la dote de
la mujer, reservandoseles sobre ella el dominio a los
hijos o a las hijas del mismo matrimonio, y, no
existiendo éstos, disfrutar también de la propiedad,
sean estas:
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§ 1.- Si contra imperium cogitantibus aliquibus
conscia est mulier, aut etiam viro suo non indicet. Si
autem vir hoc a muliere denunciatum tacuerit, liceat
mulieri per quamcunque personam hoc declarare
imperio, ut vir nullam ex hac causa repudii inveniat
occasionem.

§ 2.- Si de adulterio maritus putaverit posse suam
uxorem convinci, oportet virum prius inscribere
mulierem aut etiam adulterum, et si huiusmodi
accusatio veraz ostenditur, tunc repudio misso
habere virum super ante nuptias donationem etiam
dotem, et ad hoc, si filios non habeat, tantum accipere
ex alia uxoris substantia, quantum dotis tertia pars
esse cognoscitur, ut eius proprietati et dos, et a nobis
definitia poena applicetur. Si enim filios habuerit ex
eodem matrimonio, iubemus, etiam dotem, secun-
dum de hoc leges, aliamque mulieris substantiam
filiis conservari, et ita adulterum legitime convictum
una cum uxore puniri. Et si quidem habeat uxorem
adulter, accipere eam et dotem propriam, et propter
nuptias donationem, et, si filios habeant, solo usu
mulier fruatur donationis, proprictate secundum
leges filiis servanda; aliam vero mariti substantiam
eius filiis ex nostra largitate donamus. Filiis autem
non exsistentibus antenuptialis quidem donationis
proprietatem mulieri competere sancimus, aliam
vero mariti substantiam omnem fisco secundum
antiquas applicamus leges.

§ 3.- Si quolibet modo mulier vitae viri fuerit
insidiata, aut aliis hoc facientibus conscia, viro non
indicaverit.
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§ 1.- Where a woman is aware that certain persons
are plotting against the government, and does not
inform her husband. But if the husband, having
learned of this from his wife, should remain silent,
the latter will be permitted to notify the government
by means of any persons whomsoever, in order that
her husband may not take advantage of this as a
pretext for repudiation.

§ 2.- Where the husband thinks that he can convict
his wife of adultery; but he must previously file a
complaint against her, as well as against the adulterer,
and if the accusation is shown to be true, the husband,
after having served notice of repudiation, will be
entitled to the ante-nuptial donation, as well as the
dowry; and when there are no children, he will also be
entitled to an amount equal to the third of the dowry,
out of the other property of his wife, the ownership of
which, as well as that of the dowry, will absolutely
vest in him. But where the husband has children by
the same marriage, We, in conformity with the spirit
of the laws on this subject, do hereby decree that the
ownership of the property, as well as that of the other
possessions of the wife, shall be preserved for their
benefit. A husband, legally convicted of being the
accomplice of the adulterer, shall be punished along
with his wife; and if the adulterer is married, his wife
will obtain her own dowry as well as the ante-nuptial
donation; and if they have children, she will only be
entitled to the usufruct of the donation, being obliged
to preserve the ownership of the same for her
children, as prescribed by law. As a mark of Our
liberality We grant the children all the other property
of the husband. But where there are no children, We
decree that the ownership of the ante-nuptial
donation shall vest in the wife of the man who was
guilty of adultery, and that the remainder of his
property shall be confiscated to the Treasury, in
conformity to the ancient laws.

§ 3.- Where a wife has plotted against the life of her
husband in any way whatsoever, or where she has
consented for others to do so, without informing her
husband.
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§ L.- Si maquinando algunos contra el imperio la
mujer fuera sabedora, o también si no se lo indicara a
su marido. Mas si el marido hubiere callado esto que
le fue denunciado por su mujer, séale licito a la mujer
declararselo por medio de cualquier persona al
imperio, de suerte que el marido no halle por esta
causa ninguna ocasion de repudio.

§ 2.- Si el marido creyere que su mujer podia ser
convicta de adulterio, es conveniente que el marido
acuse antes a la mujer o también al adultero, y si se
prueba que tal acusacion es veraz, en este caso tenga
el marido, habiendo enviado el repudio, ademas de la
donacion antenupcial, también la dote, y ademas de
esto, si no tuviera hijos, reciba de los otros bienes de
la mujer tanto cuanto se conoce que es la tercera parte
de la dote, de suerte que se apliquen a propiedad suya
asi la dote como la pena definida por nosotros. Pero si
hubiere tenido hijos del mismo matrimonio, man-
damos que se conserven para los hijos también la
dote, con arreglo a las leyes dadas sobre esto, y los
demas bienes de la mujer, y que de este modo se
castigue juntamente con la mujer al adultero
legalmente convicto. Y si ciertamente el adiltero
tuviera mujer, reciba ésta su propia dote y la
donacion por causa de las nupcias, y si tuvieran hijos,
disfrute la mujer del solo usufructo de la donacion,
debiéndoseles conservar la propiedad a los hijos con
arreglo a las leyes; pero los otros bienes del marido se
los donamos por liberalidad nuestra a los hijos. Mas
no existiendo hijos, mandamos que la propiedad de la
donacion antenupcial le competa ciertamente a la
mujer, pero todos los demas bienes del marido los
aplicamos al fisco con arreglo a las antiguas leyes.

§ 3.- Si la mujer hubiere atentado de cualquier
modo a la vida del marido, o sabiendo que otros
hacian esto no se lo hubiere indicado al marido.
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§ 4.- Si cum viris extraneis nolente marito
convivatur, aut cum eis lavatur.

§ 5.- Si nolente viro foris domum manserit, nisi
forsan apud proprios parentes.

§ 6.- Si circensibus, aut theatris, aut amphitheatris
interfuerit ad spectandum, ignorante aut prohibente
viro.

§ 7.- Si vero contigerit aliquem citra unam pra-
edictarum causarum uxorem suam a domo propria
expellere, ut illa non habens parentes, apud quos
possit manere, ex necessitate foris habitet nocte,
ibuemus, nullam esse marito licentiam propter
causam hanc repudium mittere uxori, eo quod ipse
huis rei auctor exsistat.

Cap. IX

Causas autem, pro quibus rationabiliter potest viro
a muliere mitti repudium, ex quibus potest et dotem
recipere, et propter nuptias donationem exigere,
similiter filiis servanda donationis proprictate, aut
filiis non exstantibus habere etiam huius dominium,
has esse solas disponimus:

§ 1.- Si contra imperium aut ipse cogitaverit
aliquid, aut cogitantibus conscius non indicaverit
imperio aut per se, aut per quamcunque personam.

§ 2.- Si quolibet modo vir insidiatus fuerit vitae
mulieris, aut aliis hoc volentibus sciens non
manifestaverit uxori, et studuerit secundum leges
ulcisci.
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§ 4.- Where she attends banquets, or bathes with
strangers, against the wishes of her husband.

§ 5.- Where she remains away from her husband's
house without his consent, unless she is visiting her
own parents.

§ 6.- Where, without the knowledge, or against the
prohibition of her husband, she attends circuses,
theatres, or other public exhibitions.

§ 7.- If, however, a husband, without one of the
aforesaid reasons, should drive his wife away from
his own house, and she, not having any relatives with
whom she can live, is obliged to pass a night outside,
We order that the husband shall not, under these
circumstances, have permission to send a notice of
repudiation to his wife, since he himself is
responsible for what she has done.

CHAPTER IX

CONCERNING THE JUST CAUSES FOR
DIVORCE WHICH ARE GRANTED
TO THE WIFE.

We decree that the following are the only causes for
which a wife can reasonably serve notice of
repudiation upon her husband, obtain her dowry, and
exact the ante-nuptial donation, in case there are no
children, or retain it for their benefit if there are any.

§ 1.- Where the husband was implicated in some
plot against the Empire; or where, being informed
that others were, he did not denounce them to the
government either in person, or by someone else.

§ 2.- Where the husband has, in any way
whatsoever, attempted to kill his wife, or if, being
informed that others desired to do so, did not warn
her, or take measures to avenge her in conformity
with the laws.
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§ 4.- Si, no queriendo el marido, comiera con
hombres extrafios o con ellos se bafara.

§ 5.- Si, no queriendo el marido, se quedare fuera
de su casa, a no ser quizd en casa de sus propios
padres.

§ 6.- Si asistiere a los juegos del circo, o a los
teatros, o a los anfiteatros como espectadora,
ignorandolo o prohibiéndoselo su marido.

§ 7.- Mas si aconteciere que alguien echa de su
propia casa a su mujer sin una de las susodichas
causas, de suerte que, no teniendo ella padres en cuya
casa pueda quedarse, pase por necesidad fuera la
noche, mandamos que no tenga el marido licencia
alguna para enviar por esta causa el repudio a su
mujer, porque €l mismo es el causante de esto.

Capitulo IX

Mas disponemos que las causas por las que con
razén se puede enviar por la mujer al marido el
repudio, y por las que puede recibir la dote, y exigir la
donacion por causa de las nupcias, debiéndoseles
reservar igualmente a los hijos la propiedad de la
donacion, o tener, no quedando hijos, también el
dominio de ella, sean estas solas:

§ 1.- Si ¢l mismo hubiere maquinado alguna cosa
contra el imperio, o sabedor de que otros la
maquinaban no la hubiere indicado al imperio, o por
si, o por medio de cualquier persona.

§ 2.- Si de cualquier modo hubiere atentado a la
vida de su mujer, o sabiendo que otros querian hacer
esto no se lo hubiere manifestado a su mujer, y no
hubiere tratado de defenderla con arreglo a las leyes.
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§ 3.- Si maritus uxoris castitati insidiatus, aliis
etiam eam adulterandum tentaverit tradere.

§ 4.- Si ver de adulterio inscripserit uxorem, et
adulterium non probaverit, licere mulieri volenti
etiam pro hac causa repudium destinere viro, et
recipere quidem propriam dotem, lucrari autem et
antenuptialem donationem, et pro huiusmodi
calumnia, si filios non habuerit ex eodem matri-
monio, tantum secundum proprictatem accipere
mulierem ex alia viri substantia, quantum ante-
nuptialis donationis tertia pars esse cognoscitur. Si
autem filios habuerit, iubemus, omnem viri
substantiam filiis conservari, firmis manentibus,
quae de antenuptiali donatione aliis legibus
continentur, ita tamen, ut etiam propter illatam
adulterii accusationem et non probatam, illis quoque
maritus subdatur suppliciis, quae esset passura
mulier, si huiusmodi fuisset accusatio comprobata.

§ 5.- Si quis in sua domo, in qua cum sua coniuge
commanet, contemnens eam, cum alia inveniatur in
ea domo manens, aut in eadem civitate degens in alia
domo cum alia muliere frequenter manere
convicitur, et semel et secundo cupatus aut per suso
parentes, aut per mulieris, aut per alias aliquas fide
dignas personas, huismodi luxuria non abstinuerit,
licere mulieri pro hac causa solvere matrimonium, et
recipere datam dotem et antenuptialem donationem,
et pro tali iniuria tertiam partem aestimationis, quam
antenuptialis facti donatio, ex eius substantia
percipere, ita tamen, tu, si filios habuerit, usu solo
mulier potiatur rerum, quas ex antenuptiali donatione
et poena tertiae portionis mariti substantiae
acceperit, dominio communibus filiis conservando.
Si autem filios non habuerit ex eodem matrimonio,
habere eam talium rerum etiam proprietatem
praecipimus.
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§ 3.- Where the husband has attempted to violate
the chastity of his wife, by seeking to deliver her to
other men for the purpose of committing adultery.

§ 4.- Where the husband filed an accusation of
adultery against his wife, and was not able to prove it,
his wife will be permitted to serve notice of
repudiation on him for this reason, and to recover her
own dowry, and acquire the ante-nuptial donation,
and, in addition, to punish the husband for a false
accusation of this kind. Where there is no issue of the
marriage, she shall receive the ownership of an
amount of the other property of her husband equal in
value to the third of the ante-nuptial donation; but
where there are children, We order that the entire
estate of her husband shall be set aside for their
benefit. All other provisions relating to ante-nuptial
donations, which are included in other laws, are
hereby confirmed, and the husband, on account of the
accusation of adultery which he was unable to
establish, shall be punished in the same way that the
wife would have been if the offence had been proved.

§ 5.- Where a man, having contempt for his wife, is
known to have entertained another woman in the
house where he lives with her; or if, while dwelling in
the same city, he is convicted of having frequently
been in the company of another woman, residing in
another house, and having been reprimanded once or
twice, either by his parents or by those of his wife, or
by any other persons worthy of confidence, he does
not abstain from such debauchery, his wife will for
this reason be permitted to dissolve the marriage, to
obtain her dowry in addition to the ante-nuptial
donation; and in order to punish her husband for such
an injury, she can also exact from his other property
up to one-third of the appraised value of the ante-
nuptial donation; and if she has any children, she will
only be entitled to the usufruct of the said donation,
and that of the penalty of the third of the amount
which she is entitled to out of the other property of
her husband, she being compelled to reserve the
ownership of the same for their common children.
When, however, she has no children, We direct that
she shall receive the ownership of the said property.
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§ 3.- Si el marido habiendo atentado a la castidad
de su mujer hubiere intentado entregarla también a
otros para que cometiera adulterio.

§ 4.- Si el marido hubiere acusado de adulterio a su
mujer, y no hubiere probado el adulterio, sé€ale licito
a la mujer, si quisiera, enviar también por esta causa
el repudio a su marido, y recobrar ciertamente su
propia dote, y lucrar también la donacién ante-
nupcial, y por tal calumnia, si no tuviere hijos del
mismo matrimonio, reciba la mujer, en propiedad, de
los demas bienes del marido, tanto cuanto se conozca
que es la tercera parte de la donacidén antenupcial.
Mas si tuviere hijos, mandamos que se conserven
para los hijos todos los bienes del marido,
subsistiendo en su vigor lo que respecto a la donacion
antenupcial se contiene en otras leyes, pero de suerte
que también por causa de la acusacion de adulterio,
presentada y no probada, quede asimismo sujeto el
marido a los suplicios, que hubiera de haber sufrido
lamujer, si se hubiese probado tal acusacion.

§ 5.- Si se hallara que alguno despreciando a su
conyuge en su misma casa, en la que habita con ella,
estd en casa con otra, o fuera convicto de que
viviendo en la misma ciudad permanece con
frecuencia en otra casa con otra mujer, y reprendido
unay dos veces por sus propios padres, o por los de la
mujer, o por algunas otras personas dignas de fe, no
se hubiere abstenido de tal lujuria, séale licito a la
mujer disolver por esta causa el matrimonio, y
obtener la dote dada y la donacién antenupcial, y
percibir de los bienes de ¢l por causa de tal injuria la
tercera parte de la estimacion, a que asciende la
donacion antenupcial, pero de suerte que, si tuviere
hijos, la mujer disfrute del s6lo uso de los bienes, que
por la donacion antenupcial y por la pena de la tercera
parte de los bienes del marido hubiere recibido,
debiéndoseles conservar el dominio a los hijos
comunes. Mas si no tuviere hijos del mismo
matrimonio, mandamos que tenga ella la propiedad
detales bienes.
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Cap. X

Quia vero et ex consensu aliqui usque ad praesens
alterna matrimonia solvebant, hoc de cetero fieri
nullo sinimus modo, nisi forte quidam castitatis
concupiscentia hoc fecerint. Si autem huiusmodi
personae filios habuerint, tam dotem quam ante-
nuptialem donationem eorum filiis conservari
disponimus. Si quis autem horum, aut maritus forsan
aut uxor postquam propter castitatem ex consensu
solverit matrimonium, inveniatur alias contrahens
nuptias, aut luxuriose vivens, iubemus, si quidem,
sicuti dictum est, filii fuerint ex memorato coniugio,
super dotem et propter nuptias donationem eis tradi
et proprietatem pene substantiae illius, quae
convincitur deliquisse, personae. Si vero filii minoris
sint aetatis, gubernari eos et pasci ab illo parente
praecipimus, qui nihil praesenti legi contrarium
egerit.

Si autem ambo parentes in huismodi vitium
incidant, tunc utriusque parentis substantiam filiis
applicari, dispensatorem autem eis, qui in minore
sunt aetate, ordinari providentia competentis iudicis,
et aliorum, quibus haec ex nostris legibus sunt
commissa.

Si autem filii non sint, utriusque personae
substantiam fisci rationibus applicari, et eos, qui talia
deliquerunt, legitimis subdi suppliciis. Aliter enim
separationem matrimoniorum fieri ex consensu nulla
ratione permittimus.
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CHAPTER X

IT SHALL NOT BE LAWFUL TO DISSOLVE A
MARRIAGE BY COMMON CONSENT,
UNLESS FOR SOME PLAUSIBLE REASON

For the reason that certain persons up to the present
time have been accustomed to dissolve their
marriages by common consent, We absolutely forbid
this for the future, unless where the parties interested
are impelled by the desire of living in chastity. When
they have any children, We decree that the dowry and
ante-nuptial donation shall be preserved for their
benefit. But if, after the marriage has been dissolved
by common consent through motives of chastity,
either of the parties should contract another, or is
found to be living in debauchery, We order that if (as
has already been stated) any children by this
marriage should be living, the ownership of the
dowry, of the antenuptial donation, and of the other
property of the person who is guilty of the offence
shall vest in the children, and when they are minors,
the said property shall be administered by either the
husband or the wife, who has not, in any respect,
violated the present law.

But where both husband and wife are given to the
same vice, We order that their property shall belong
to the children, and that someone shall be appointed
to manage the shares of those who are minors, either
by a competent judge or by other magistrates charged
with this duty by Our laws.

When there are no children, the property of both
husband and wife shall be confiscated for the benefit
of the Treasury, and they shall be subjected to legal
punishment. Otherwise, however, We do not permit
dissolution of marriage to take place by common
consent under any circumstances.
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Capitulo X

Mas como hasta el presente algunos disolvian
también por consentimiento sus mutuos matri-
monios, no dejamos de ningin modo que en lo
sucesivo se haga esto, a no ser acaso que algunos lo
hicieren por un deseo de castidad. Pero si tales
personas tuvieren hijos, disponemos que se conserve
para sus hijos tanto la dote, como la donacién
antenupcial. Mas si se hallara que alguno de ellos,
quiza el marido o la mujer, después que por razén de
castidad hubiere disuelto por consentimiento el ma-
trimonio, contrae otras nupcias, o vive lujuriosa-
mente, mandamos, que si verdaderamente hubiere,
segun se ha dicho, hijos del mencionado matrimonio,
se les entregue, ademas de la dote y de la donacion
por causa de las nupcias, también la propiedad de
casi todos los bienes de la persona que fuese convicta
de haber delinquido. Mas si los hijos fueran de menor
edad, mandamos que sean dirigidos y alimentados
por el padre o la madre, que no hubiere hecho nada
contrario a la presente ley.

Pero si ambos padres incurrieran en tal vicio, en
este caso apliquenseles a los hijos los bienes de
ambos padres, pero némbreseles a los que son de
menor edad un administrador por providencia del
juez competente, y de los demas a quienes por
nuestras leyes ha sido esto encomendado.

Mas si no hubiera hijos, apliquense a las cuentas
del fisco los bienes de ambas personas, y sean
sometidos a los legales suplicios los que en tales
cosas delinquieron. Porque por ninguna razén
permitimos que de otro modo se haga por
consentimiento la separacion de los matrimonios.
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Cap. XI

Quod autem a nobis sancitum est de iis, qui in
expeditionibus sunt et in militiis constituti, sive
milites sint, sive foederati, sive scholares, sive alii
quidam subi alia quacunque militia armata constituti,
melius ordinare perspeximus. Et iubemus, quantos-
cunque annos in expeditione manserint, sustinere
eorum uxores, licet nec litteras nec responsum
aliquod a suis maritis susceperint. Si qua vero ex
huiusmodi mulieribus suum maritum audierit esse
mortuum, neque tunc ad alias eam venire nuptias
sinimus, nisi prius accesserit mulier aut per se, aut
per suos parentes, aut per aliam quamcunque
personam ad priores numeri chartularios, in quo
huiusmodi maritus militaba, et eos, seu tribunum, si
tamen adest, interrogaverit, si pro veritate mortuus
est eis coniux, ut illi sacris evangeliis propositis sub
gestis monumentorum deponant, si pro veritate vir
mortuus est. Et postquam haec gesta monumentorum
confecta mulier pro suo testimonio perceperit, etiam
post haec iubemus manere eam per unius anni
spatium, ut etiam post hunc decursum liceat
legitimas contrahere nuptias.

Si autem praeter hanc observationem mulier
praesumserit ad aliud venire matrimonium, et ipsa, et
qui ducit eam uxorem, velut adulteri puniantur. Si
autem qui sub gestis monumentorum cum
iureiurando testati sunt, convincantur etiam postea
falsum deposuisse testimonium, ipsi quidem militia
denudati decem auri librarum poenam compellantur
exsolvere illi, quem mentiti sunt mortuum esse, ipse
vero licentiam habeat, si voluerit, suam uxorem
recipere. Si vero scholaris fuerit ille, de cuis morte
dubitatio est, a primis scholae et actuario, si autem
foederatus, ab optione eius memoratam
depositionem accipere eiux uxorem; his observandis
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CHAPTER XI

FOR HOW LONG A TIME A WIFE SHOULD
WAIT BEFORE MARRYING AGAIN WHILE
HER HUSBAND IS ABSENT ON AN
EXPEDITION

We have deemed it proper to amend what We have
enacted up to this time with reference to soldiers,
allies, members of favored corps, or any other
persons forming part of the army, who are employed
in military expeditions and operations. Hence We
order that wives shall be compelled to await their
husbands return, no matter how many years they may
be absent, even though they may not have received
any information, or answers to letters which they
may have written. Where, however, the wife of a
soldier has heard that her husband is dead, We do not
permit her to contract another marriage before
having appeared, either by her parents or by someone
else, before the first chartularies of the division in
which her husband served, and inquired of them or of
the tribune (if there is any) whether her husband is
actually dead; and the said officers shall bear witness
to this fact by swearing to it on the Holy Gospels, as
well as by the execution and record of a public
document. After the wife has received this formal
proof of the death of her husband, We decree that she
shall wait one more year, and after it has elapsed, she
will be allowed to contract another marriage.

If, however, a woman should presume to violate
this provision, and marry again, both she herself and
the man who married her shall be punished as guilty
of adultery. Where the persons who have given
testimony by public documents and under oath are
convicted of having perjured themselves, they shall
be deprived of their military rank, and be compelled
to pay ten pounds of gold to him whom they falsely
stated that the man was dead; and the latter shall be
permitted to take his wife back, if he should desire to
do so. But where the death of a member of one of the
favored divisions of the army is in doubt, the
evidence of the chief of the same and the officer in
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Capitulo XI

Mas lo que por nosotros se sanciond respecto a los
que se hallan en expediciones y en milicias, ya sean
militares, ya federados, ya escolares, ya otros cuales-
quiera que se hallen constituidos en otra cualquier
milicia armada, hemos determinado ordenarlo
mejor. Y mandamos que sus mujeres los esperen
cuantos aflos permanecieren en la expedicion,
aunque no recibieren de sus maridos cartas ni
respuesta alguna. Mas si alguna de tales mujeres
hubiere oido que su marido habia muerto, ni aun
entonces dejamos que ella pase a otras nupcias, sino
si antes se dirigiere la mujer o por si, o por medio de
sus padres, o por otra cualquier persona a los
primeros cartularios del cuerpo, en que militaba su
marido, y les interrogare a ellos o al tribuno, si es que
esta presente, si en verdad murié su conyuge, de
suerte que ellos declaren en actuaciones, teniendo a
la vista los sagrados evangelios, si verdaderamente
murié el marido. Y después que hechas estas
actuaciones la mujer hubiere recibido para su
testimonio lo actuado, mandamos que también
espere ella por espacio de un solo afio, para que
después de este término le sea licito contraer
legitimas nupcias.

Mas si prescindiendo de esta formalidad la mujer
se hubiere atrevido a contraer otro matrimonio, tanto
ella, como el que la toma por mujer, sean castigados
como adulteros. Pero si los que con juramento
atestiguaron en las actuaciones fueran también
convictos después de haber prestado falso
testimonio, despojados ciertamente de su milicia
sean ellos mismos compelidos a pagar la pena de diez
libras de oro al que, mintiendo ellos, declararon que
habia muerto, y tenga éste mismo licencia, si
quisiere, para recobrar su mujer. Pero si fuere escolar
aquel sobre cuya muerte hay duda, reciba su mujer la
mencionada declaracion de los primeros de la
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etcircaalios omnes, qi in armata militia referuntur.

Cap. XII

Praedictis itaque causis perspeximus etiam has
nominatim adiicere, ex quibus matrionia sine poena
licet transigere, hoc est de iis, qui non potuerunt ab
initio nuptiarum misceri suis uxoribus, et quae per
naturam viris concessa sunt agere, insuper de iis viris
ac feminis, qui consistente matrimonio sancti-
monialem conversationem et monasterii habita-
tionem elegerint, et de iis personis, quae in capti-
vitate aliquanto tempore detinentur. In his enim
tribus casibus, quae de eis prioribus nostris legibus
continentur, firma esse sancimus. Memoratas igitur
omnes causas, quae in praesente nostra lege conti-
nentur, solas sufficere iubemus ad transactionem
legitimorum matrimoniorum. Reliquas autem omnes
vacare praecipimus, nullamque aliam causam, citra
eas, quae nominatim insertae sunt huic legi, posse
solvere legitimum matrimonium, sive nostris, sive
veteribus legibus continentur.

Cap. XIII

Quia vero quaedam mulieres inhoneste volentes
vivere festinant propria matrimonia solvere,
sancimus, si quando mulier citra aliquam pra-
edictarum a nobis causarum voluerit matriomonium
solvere, licentiam quidem eam non habere hoc agere,
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charge of the registers shall be obtained; and where
the question is with reference to the death of an ally,
his wife shall take the testimony of the commander of
the post to which he is attached. We order that these
rules shall be applicable to all other persons in the
military service.

CHAPTER XII

FOR WHAT REASONS A MARRIAGE IS
DISSOLVED WITHOUT A PENALTY

We have concluded that some special additions
should be made to the above-mentioned causes by
means of which marriages can be dissolved without a
penalty; that is to say, in cases where husbands have
not, from the beginning, been able to copulate with
their wives, and to do what Nature has conceded to
men; and, above all, when husbands and wives have,
during marriage, chosen to adopt a holy life and
reside in monasteries; and, finally, when they have
been detained in captivity for a considerable time;
for, in these three instances, We direct that the
provisions contained in Our former laws which relate
to this subject shall remain in force. Hence We decree
that only the causes enumerated in the present law
can bring about the dissolution of legitimate
marriage. We order that all others, without exception,
shall be abolished, and none of them (this, however,
does notrefer to such as are specifically mentioned in
this Constitution), even though it may be included in
the Constitutions formerly enacted, as well in the
ancient laws, shall be able to dissolve the marriage.

CHAPTER XIII

WHERE A WIFE HAS GIVEN NOTICE OF
REPUDIATION TO HER HUSBAND
WITHOUT JUST CAUSE

But for the reason that certain women who desire to
live debauched lives hasten to dissolve their
marriages, We order that when a wife wishes to
dissolve her marriage for some other cause than those
above stated by Us, she shall not be permitted to do
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escuela y del actuario, y si federado, del corres-
pondiente subdelegado, debiéndose observar esto
también respecto a todos los demas, que estan
comprendidos en lamilicia armada.

Capitulo XIT

Y a las susodichas causas hemos determinado
afiadir especificadamente también aquellas por las
que es licito disolver sin pena un matrimonio, esto es,
respecto a los que desde el principio de las nupcias no
pudieron unirse con sus mujeres, y hacer lo que por la
naturaleza les fue concedido a los varones, y ademas
en cuanto a los varones y a las hembras, que durante
el matrimonio hubieren elegido la vida religiosa y su
habitacion en un monasterio, y respecto a las per-
sonas que algun tiempo son retenidas en cautiverio.
Porque en estos tres casos mandamos que esté en su
vigor lo que respecto a aquellos se contiene en
nuestras anteriores leyes. Asi, pues, mandamos que
todas las mencionadas causas, que en nuestra
presente ley se contienen, sean las Unicas suficientes
para la disoluciéon de los matrimonios legitimos. Y
disponemos que todas las demas queden sin efecto, y
que fuera de las que especificadamente han sido
insertadas en esta ley, ninguna otra causa pueda
disolver un matrimonio legitimo, ya si se contiene en
nuestras leyes, ya sien las antiguas.

Capitulo XIII

Mas como algunas mujeres queriendo vivir
deshonestamente se apresuran a disolver sus propios
matrimonios, mandamos que si alguna vez quisiere
una mujer disolver el matrimonio sin alguna de las
causas dichas antes por nosotros, no tenga ella
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si vero permanserit in huiusmodi impia voluntate, et
repudium marito transmiserit, iubemus, dotem qui-
dem viro dari, communibus filiis secundum legem
servandam, si autem filios non habierit, lucrum fieri
marito, mulierem vero periculo iudicis negotium
audientis tradi episcopo civitatis, in qua communiter
domicilium habuerint, quatenus illius providentia in
monasterium ipsa mittatur, ut donec advixerit debeat
ibi consistere. Et si quidem filios habuerit huismodi
mulier, duas partes propriac eius substantiac dari
filiis, tertiam vero monasterio, in quod mittitur,
aplicari iure proprietatis. Si vero filios non habuerit,
sint autem ei parentes, duas partes quidem ipsius
substantiae monasterio praeberi, ubi mittitur, tertiam
vero partem illius parentibus dari, nisi tamen sub
potestate eam habentes irrationabili repudio
consenserunt; in hoc enim consentientes, nihil eos
penitus ex substantia filiae habere permittimus, sed
haec omnia venerabili monasterio volumus appli-
cari.

Porro neque filiis, neque parentibus exsistentibus
ei, omnem similiter eius substantiam competere
monasterio. Si vero iudex, qui negotium exa-minat
hoc non fecerit, et tradiderit in hoc deprehensam
civitatis episcopo, ut debeat in monasterium mitti, si
quidem in hac felicissima civitate sit iudex, ipse
quidem viginti quinque librarum auri poenam
exigatur, officium autem eius alias decem. Si vero in
provincia sit huiusmodi iudex, et non egerit, quae a
nobis in hoc iussa sunt, decem librarum auri
persolvat poenam, et officium eius alias quinque. Si
vero iudex fuerit non habens cingulum, ipse quidem
poenam decem librarum auri exigatur, ministrantes
autem ei quinque, quatenus mulcta, quae hinc
accedit, a memoratis personis per comitem rerum
privatarum et palatinorum scholam exigatur, et
nostro assignetur aerario.

Si autem et vir circa mulierem transigere studuerit
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so; and if she should still entertain this wicked
design, and serve notice of repudiation upon her
husband, We order that her dowry shall be given to
him to be kept for their common children, in
accordance with law, and that, if she should have no
children, it shall belong to the husband. The woman
shall, upon the responsibility of the judge who hears
the case, be delivered to the bishop of the city in
which both of them reside, in order that she may at
once be confined in a monastery, to remain there as
long as she lives; and when such a woman has
children, two-thirds of her property shall be given to
them, and the other third to the monastery to which
she is sent, and in which the absolute ownership of
the same shall vest. When, however, she is childless,
but has parents, two-thirds of her property shall be
transferred to the monastery to which she is sent, and
the other third to her parents, unless they, while
having her under their control, had given their
consent to the illegal notice of repudiation; in which
case We do not permit them to have any of her estate
whatever, but We wish all of it to be transferred to the
venerable monastery.

Where, however, she has neither living children
nor parents, the monastery will be entitled to all her
property. If the judge who hears the case should not
do this, that is to say, should not, after she has been
arrested, deliver her to the bishop of the city, to the
end that she may be placed in the monastery, and the
said judge has jurisdiction in this Most Fortunate
City, he shall pay a penalty of twenty pounds of gold,
and his officials shall pay ten. Where a judge of this
kind is stationed in a province, and does not obey
what has been ordered by Us under such
circumstances, he will be liable to a fine of ten
pounds of gold, and his subordinates to one of five.
When the judge has not been regularly appointed, he
must pay a fine of ten pounds of gold, and his
subordinates one of five, which fines shall be
collected from the persons aforesaid by the Count of
Private Affairs, and the Body of the Palatines, and be
paid into Our Treasury.

But where the husband has attempted to dissolve
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ciertamente licencia para hacerla; mas si persistiere
en tal impio proposito, y le hubiere transmitido el
repudio a sumarido, mandamos que ciertamente se le
dé la dote al marido, debiendo ser conservada con
arreglo a la ley para los hijos comunes, pero que si no
tuviere hijos, se convierta en lucro del marido, y la
mujer sea entregada bajo la responsabilidad del juez
que entienda del negocio al obispo de la ciudad en
que tuvieren el domicilio comun, a fin de que por
providencia suya sea ella enviada a un monasterio,
para que alli deba permanecer mientras viviere. Y si
verdaderamente tuviere hijos tal mujer, dénseles dos
partes de los propios bienes de ella a los hijos, y
apliquese con derecho de propiedad la tercera al
monasterio, a que es enviada. Mas si no tuviere hijos,
pero tuviera ella padres, dénseles ciertamente dos
partes de sus propios bienes al monasterio, a que es
enviada, y déseles la tercera parte a los padres de ella,
a no ser, sin embargo, que teniéndola a ella bajo su
potestad hubieren prestado su consentimiento para el
repudio falto de razon; porque consintiendo para
éste, no permitimos que ellos tengan absolutamente
nada de los bienes de Ia hija, sino que queremos que
todos ellos sean aplicados al venerable monasterio.

Y no teniendo ciertamente ella hijos, ni padres,
compétanle igualmente todos los bienes de ella al
monasterio. Mas si el juez, que examina el negocio,
no hubiere hecho esto, y entregado a la sorprendida
en ello al obispo de la ciudad, para que deba ser
enviada a un monasterio, y verdaderamente fuera
juez en esta felicisima ciudad, exijasele ciertamente a
¢l mismo la pena de veinticinco libras de oro, y a sus
oficiales otras diez. Mas si tal juez lo fuese en una
provincia, y no hiciere lo que por nosotros ha sido
aqui dispuesto, pague la pena de diez libras de oro, y
sus oficiales otras cinco. Pero si fuere juez que no
tenga cingulo, exijasele al mismo ciertamente la
pena de diez libras de oro, y a sus ministros cinco, de
suerte que la multa, que en este caso corresponde, les
sea cobrada a las mencionadas personas por el conde
de los bienes privados y por la escuela de los
palatinos, y sea aplicada a nuestro erario.

Mas si también el marido se hubiere empefado en



NOVELLARUM.- CONSTITUTIONUM CXVII

matrimonium, et irrationabiliter repudium destinare,
iubemus, reddere quidem eum quam susceperat
dotem una cum sponsalitia largitate, et tantum ex alia
eius substantia praeberi mulieri, quantum tertiam
partem sponsalitia largitate, et tantum ex alia eius
substantia praeberi mulieri, quantum tertiam partem
sponsalitiae faciat largitatis. Et si quidem ei filii sunt,
solum usum et antenuptialis donationis, et a nobis
additae tertiae partis mulierem habere, propietatem
vero filiis conservari, filiis autem non exsistentibus,
habere mulierem super usum in ipsis rebus etiam
proprietatem. Et praedictas quidem dispositiones de
dissolutis rationabiliter aut etiam irrationabiliter
nuptiis ordinamus, et omnia de memoratis casibus
secundum hanc nostram constitutionem iudicari et
decidi decernimus.

Cap. XIV

Si quis autem propriam uxorem flagellis aut
fustibus ceciderit sine aliqua causarum, quas contra
uxores ad matrimonii solutionem sufficere iussimus,
matrimonii quidem solutionem ex hoc fieri nolumus,
virum autem, qui monstratur sine huiusmodi causa
flagellis vel fustibus cecidisse uxorem suam, tantum
pro huiusmodi iniuria ex alia sua dare substantia
uxori etiam constante matrimonio, quantum tertia
pars antenuptialis facti largitatis.
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the marriage with his wife, and has illegally given her
notice of repudiation, We order that he shall return
what he received as dowry, and surrender the ante-
nuptial donation, and that there shall be taken from
the remainder of his property and given to his wife a
sum equal to the third part of the amount bestowed in
consideration of marriage. When there are children,
the wife shall only be entitled to the usufruct of the
ante-nuptial donation, in addition to that of the third
of the estate of the husband granted by Us, and the
ownership of the same shall be reserved for the
children. When there are no children, the woman
shall have both the usufruct and ownership of the
property, and We order that these provisions shall be
applicable not only to marriages dissolved for lawful
reasons, but also to such as are dissolved for others
that are illegal; and We decree that all questions
having reference to the cases above mentioned shall
be heard and determined in conformity with this Our
Constitution.

CHAPTER XIV

WHERE ANYONE PUNISHES HIS WIFE
BY BEATING HER

If a man should beat his wife with a whip or a rod,
without having been induced to do so for one of the
reasons which We have stated to be sufficient, where
the woman is at fault, to cause dissolution of the
marriage, We do not wish it to be dissolved on this
account; but the husband who has been convicted of
having, without such a reason, struck his wife with a
whip or arod, shall give her by way of compensation
for an injury of this kind (even during the existence of
the marriage) a sum equal in value to the amount of
the antenuptial donation to be taken out of his other

property.
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disolver el matrimonio con su mujer, y enviarle sin
razén el repudio, mandamos que ¢l ciertamente
devuelva, junto con la donacion esponsalicia, la dote
que habiarecibido, y que de sus demads bienes se le de
a su mujer tanto cuanto constituya la tercera parte de
la donacién esponsalicia. Y si, a la verdad, tiene
hijos, tenga la mujer solo el uso tanto de la donacion
antenupcial, como de la tercera parte afiadida por
nosotros, y consérveseles a los hijos la propiedad,
pero no existiendo hijos, tenga la mujer ademas del
uso también la propiedad en los mismos bienes. Y
ordenamos ciertamente las susodichas disposiciones
en cuanto a las nupcias disueltas con razon o aun sin
razén, y mandamos que en los mencionados casos
todo se juzgue y decida con arreglo a esta consti-
tucion nuestra.

Capitulo XIV

Mas si alguno hubiere golpeado con azotes o palos
a su propia mujer sin alguna de las causas que hemos
mandado basten contra las mujeres para la disolucion
del matrimonio, no queremos ciertamente que por
esto se haga la disolucion del matrimonio, pero el
marido, que se pruebe que sin tal causa golped con
azotes o con palos a su mujer, déle por tal injuria a su
mujer de los demas bienes suyos, aun durante el
matrimonio, tanto cuanto constituye la tercera parte
de ladonacion antenupcial.



32 NOVELLARUM.- CONSTITUTIONUM CXVII

Cap. XV

His quoque etiam illud adiicimus, ut, si quis forsan
suspicatur aliquem velle suae uxoris illudere casti-
tati, et contestationes ei ex scripto tres destinaverit,
habentes testimonia trium virorum fide dignorum, et
post has tres ex scripto contestationes invenerit eum
convenientem suae uxori, si quidem in sua domo, aut
ipsius uxoris, aut adulteri, aut in popinis, aut in
suburbanis, esse licentiam marito propriis manibus
talem perimere, nullum periculum ex hoc formidanti.
Si vero in alio loco talem invenerit cum sua uxore
loquentem, non minus tribus testibus fide dignis
convocatis, per quos probare possit, quod eum cum
sua uxore comperit, iudici tradere crimina exa-
minanti, illum vero pro veritate cognoscentem post
tres ex scripto contestationes cum tali muliere eum
inventum, talem quidem tanquam ex hoc solo
adulterii crimini subiacentem, nulla alia probatione
quaesita, punire, licentiam autem (esse viro quo
modo voluerit suam uxorem accusare et secundum
leges) exsequi crimen.

§ 1.- Quia vero ita comperiuntur aliqui impii, ut
etiam in venerandis domibus praecsumant in talibus
se miscere sceleribus, et ibi de peccatis tractare, ubi
consueverunt deum timentes peccatorum veniam
postulare, ibuemus, ut, si quis talis inveniatur, in
locis venerabilibus alienae uxori, de qua in sus-
picione est, post tres, sicut dictum est, contestationes
loqui, licentiam esse eius marito utrasque personas
defensori ecclesiae aut aliis clericis tradere, ut ad
eorum periculum divisim isti serventur, donec iudex
hoc cognoscens mittat ad episcopum civitatis,
quatenus ei isti tradantur, ut debeant sustinere
tormentum secundum leges, quae interdicunt
adulteros a sanctissimis ecclesiis vindicari, nullam
neque in hoc aliam iudice quaerente de adulterio
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CHAPTER XV

WHERE A HUSBAND SUSPECTS ANYONE
OF WISHING TO ATTACK THE
MODESTY OF HIS WIFE

We also add to what has been already enacted that
where anyone suspects some man of desiring to
violate the chastity of his wife, and after having
notified him three times in writing to desist and
obtained the evidence of three men worthy of
confidence, and after this he finds him associating
with his wife, either in his own home, in that of his
wife, or in that of the adulterer, or in a public house, or
in the suburbs, he shall be permitted to kill him with
his own hands without being apprehensive of any
responsibility. If, however, he should find him
talking with his wife in some other place, and he can
prove this by three reliable witnesses called together
for that purpose, he can bring him before a judge
having criminal jurisdiction. If the judge should
ascertain that it is true that the man was found with a
woman after three written notices not to do so had
been served upon him, the husband shall be allowed
to punish him as being guilty of adultery from this
factalone, and can prosecute him for the crime.

§ 1.- But as there are certain impious individuals
who have even the audacity to commit adultery in
religious houses, and are guilty of sin where men who
fear God are accustomed to ask pardon for their
offences, We order that if any such person against
whom suspicions have arisen, after he has been
warned three times (as has been stated) should be
found in a religious house with the wife of another,
the husband will be permitted to bring the two guilty
parties before the defender of the Church, or other
members of the clergy, in order for them to be kept
separate at their risk, in accordance with the laws
which forbid the most holy churches from protecting
persons guilty of adultery, until the judge, having
been notified of the crime, sends them to the bishop

NOVELAS.- CONSTITUCION CXVII

Capitulo XV

A esto afadimos también, que, si acaso alguno
sospecha que alguien quiere ofender la castidad de su
mujer, y le hubiere enviado por escrito tres de-
nuncias, que tenga el testimonio de tres varones
fidedignos, y después de estas tres denuncias por
escrito hallare que ¢l se retine con su mujer, si
verdaderamente en su propia casa, o en la de la
misma mujer, o en la del adultero, o en figones, o en
los suburbios, tenga licencia el marido para matar al
tal con sus propias manos, no teniendo por ello
ninguna responsabilidad. Mas si al tal lo hubiere
hallado en otro lugar hablando con su mujer,
habiendo convocado no menos de tres testigos
fidedignos, por medio de los que pueda probar que a
aquel lo encontr6é con su mujer, entréguelo al juez
que conoce de lo criminal, el cual conociendo en
verdad que después de las tres denuncias por escrito
fue el tal encontrado con aquella mujer, castiguelo
ciertamente, sin requerirse ninguna otra prueba,
como incurso por esto solo en el crimen de adulterio,
y tenga el marido licencia para acusar a su mujer del
modo que quisiere, y llevar a término su acusacion
conarregloalasleyes.

§ 1.- Mas como se hallan algunos tan impios, que
hasta en las venerandas casas se atreven a mezclarse
en tales delitos, y a tratar de pecados alli donde los
temerosos de Dios acostumbraron a pedir perdon de
sus pecados, mandamos, que, si se hallara que en los
venerables lugares alguno, después, segiin se ha
dicho, de las tres denuncias, habla con mujer ajena,
respecto a la cual cayo en sospecha, tenga licencia el
marido de ésta para entregar ambas personas al
defensor de la iglesia o a los otros clérigos, a fin de
que bajo la responsabilidad de éstos sean aquéllos
custodiados por separado, hasta que el juez que
conozca de esto envie misiva al obispo de la ciudad
para que aquéllos le sean entregados, al objeto de que
hayan de sufrir tormento con arreglo a las leyes, que
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probationem, nisi tres, sicuti iam supra diximus,
contestationes. His enim tribus contestationibus
ostensis, omnibus modis illi sicuti adulteri punientur.
Non enim debent huismodi personae in venerabili
loco munimen habere, quem ipsi per scelus proprium
despexerunt; (nam si eos, qui alibi rapinas mulierum
aut adulteria committunt, et ad orationum domos
confugiunt, ab eis vindicari nostrae leges non sinunt,
quomodo illis, qui in ipsa ecclesia tale scelus
studuerint perpetrare, permittimus aliquod auxilium
ex ecclesiasticis terminis invenire?), sed omnibus
modis iudicibus eos tradi, et poenam sustinere, qua
digni sunt, qui sanctissima loca violare pracsumunt.
Quis enim ibi delinquit, ubi salutem petat?

Et generaliter disponimus, ut, si quis invenerit
suam uxorem, aut filiam, aut neptem, aut sponsam in
venerandis locis cum aliquo loquentem, et suspicatus
fuerit turpis gratia causae cos colloqui, tradat eos
defensori aut aliis sanctissimae eius ecclesiae
clericis, ut ipsi suo periculo utrasque personas
divisim custodiant, donec iudex eos accipiat, et
secundum leges causam decernat.

Epilogus

Quae igirur per praesentem et in perpetuum vali-
turam legem nostra definivit tranquillitas, in
omnibus praedictis casibus valere volumus, nisi
tamen nondum aut iudiciali decreto aut amicabili
conventione decisa sunt, quae sunt, quae suum robur
habere sancimus. Gloriosa igirur et eminentissima
auctoritas tua in hac quidem inclyta civitate edictis
propositis ad notitiam perducat universorum, in
provinciis autem per praecepta ad clarissimos
provinciarum iudices destinata haec omnibus facere
manifesta festinet, ut nullus penitus ignoret, quae pro
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of the city to be punished. The judge shall not look for
any other proof of the offence than (as We have
already stated) that of the three notices aforesaid; for
they, having been served, the guilty parties must, by
all means, be prosecuted for adultery, and shall derive
no protection from the sacred place for which they
have shown contempt by their own illegal acts. For if
Our laws do not permit persons who perpetrate rapes
of virgins or adultery elsewhere to betake themselves
to houses of prayer in order to be protected by the said
houses, how can We allow ecclesiastical property to
render assistance to those who have committed crime
in the very church itself? Persons who presume to
outrage the sanctity of sacred places shall be brought
before the courts and suffer the penalty which they
deserve; for who can be guilty of crime where
salvation s solicited?

And, generally speaking, We decree that if anyone
should find his wife, his daughter, his granddaughter,
or his betrothed, in conversation with a man in any
religious house, and suspect that they are holding an
interview for the purpose of indulging their base
desires, by taking advantage of the sacred character
of'the place, he can bring them before the defender, or
other ecclesiastics attached to the most holy church,
in order that they may keep them separate at their
own risk, until they can be brought before the judge
and their case be decided in accordance with law.

EPILOGUE

Therefore, We desire that the provisions prescribed
by Our Tranquillity in the present law, which shall be
perpetually valid, must be observed in all the cases to
which it refers, with the exception of those which
have already been disposed of by judicial decision, or
amicable compromise; for We desire these to remain
unaltered. Your Most Glorious and Eminent
Authority will communicate this law to all persons
by means of public edicts in this Illustrious City, and
through instructions addressed to the Governors of
provinces, in order that no one may be ignorant of
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prohiben que los adulteros sean reivindicados por las
santisimas iglesias, no requiriendo el juez tampoco
en este caso ninguna otra prueba del adulterio, sino
las tres denuncias, segun ya arriba hemos dicho.
Porque mostradas estas tres denuncias, aquellos
seran de todos modos castigados como adulteros.
Pues no deben tales personas tener amparo en un
lugar venerable, que ellas mismas despreciaron con
su propio delito; (porque si nuestras leyes no dejan
que los que en otra parte cometen raptos de mujeres o
adulterios, y se refugian en las casas de oracion, sean
reivindicados por éstas, ;cémo a los que se hubieren
empefiado en perpetrar tal delito en la misma iglesia
les permitiriamos que hallasen algiin auxilio por
virtud de los limites eclesidsticos?), sino ser de todos
modos entregados a los jueces, y sufrir la pena, de
que son dignos, los que se atreven a violar los
santisimos lugares. Porque ¢quién delinque alli
donde pide la salvacion?

Y en general disponemos, que, si alguno hubiere
hallado a su mujer, o a su hija, o a su nieta, o a su
esposa hablando en venerables lugares con alguien, y
sospechase que ellos estan en coloquio con motivo
de una causa torpe, entréguelos al defensor o a los
demas clérigos de la santisima iglesia, para que ellos
mismos custodien a su riesgo separadamente a
ambas personas, hasta que el juez las reciba, y falle la
causa con arreglo alas leyes.

Epilogo

Queremos, pues, que en todos los susodichos casos
esté en vigor lo que nuestra tranquilidad ha esta-
blecido por medio de la presente ley, perpetuamente
valedera, si es que todavia no fueron decididos o por
decreto judicial o por amigable convenio, pues
mandamos que éstos tengan su propia fuerza. Por
tanto, lleve tu gloriosa y eminentisima autoridad a
conocimiento de todos, exponiendo ciertamente
edictos en esta inclita ciudad, y apresurese a hacer
manifiestas a todos en las provincias por o6rdenes
enviadas a los muy esclarecidos jueces de las
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utlitate nostrorum collatorum a nobis disposita sunt,
ita tamen, ut omnibus per propria praecepta pro-
nunciet, quatenus sine quolibet iniusto dispendio
nostris collatoribus praesentis legis fiat insinuatio.

Dat. I1I. Id. Dec. Constant. imp. DN. [IUSTINIANI
PP. Aug. anno XVI., post BASILII V. C. cons. (542).

CONST. CXVIII

DE HEREDIBUS AB INTESTATO
VENIENTIBUS ET AGNATORUM IURE
SUBLATO

(Coll. IX. tit. 1.)

Imp. IUSTINIANUS Aug. PETRO, gloriosissimo
Praefecto sacrorum Praetoriorum Orientis.

Praefatio

Plurimas et diversas leges veteribus temporibus
prolatas invenientes, per quas non iuste differentia ab
intestato successionis inter cognatos ex masculis et
feminis introducta est, necessarium esse persep-
ximus omnes simul ab intestato cognationum succes-
siones per praesentem legem clara compendiosaque
divisione disponere, itaque prioribus legibus pro hac
causa positis vacantibus, de cetero ea sola servari,
quae nunc constituimus. Quia igitur omnis generis ab
intestato successio tribus cognoscitur gradibus, hoc
estascendentium, et descendentium et ex latere, quae
in agnatos congnatosque dividitur, primam esse
disponimus descendentium successionem.
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what We have effected for the public welfare. Your
Highness will also promulgate this law by means of
private notices, without their publication resulting in
any undue expense to Our subjects.

Given on the fifteenth of the Kalends of January,
during the fifteenth year of the reign of Our Lord the
Emperor Justinian, and the Consulate of Basil. 542.

CONST. CXVIII

CONCERNING HEIRS WHO SUCCEED AB
INTESTATO, AND THE ABOLITION OF THE
RIGHT OF AGNATES

(Ninth Collection. Title 1.)

The Emperor Justinian to Peter, Most Glorious
Imperial Praetorian Prefect of the East.

PREFACE.

We, having ascertained that many laws which were
promulgated in ancient times have not, so far as
intestate succession is concerned, made a just
distinction between male and female relatives, deem
it necessary to settle all questions relating to the
intestate succession of cognates, by making a clear
and exact decision in the present law: therefore all
previous enactments relating to this subject are
hereby repealed, and what We now establish shall be
solely observed for the future. Hence, as it is
understood that intestate successions of all kinds
include three degrees, that is to say, that of
ascendants, that of descendants, and that of
collaterals (which are divided into agnates and
cognates), We order that the first degree of succession
shall be that of descendants.
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provincias, estas resoluciones, para que nadie
absolutamente ignore lo que para utilidad de nuestros
tributarios ha sido dispuesto por nosotros, pero de
suerte que a todos les declare por medio de sus
propias ordenes, que lanotificacion de la presente ley
se les haga a nuestros tributarios sin algun injusto
dispendio.

Dada en Constantinopla a 3 de los Idus de Di-
ciembre en el afio décimo sexto del imperio del sefior
Justiniano, Augusto perpetuo, después del consulado
de BASILIO, varéon muy esclarecido. [542.]

CONSTITUCION CXVIII

DE LOS HEREDEROS QUE SUCEDEN
ABINTESTATO Y DE LA SUPRESION DEL
DERECHO DE LOS AGNADOS

(Coleccion IX. titulo 1)

El Emperador JUSTINIANO, Augusto, a
PEDRO, gloriosisimo Prefecto de los sacros Pre-
torios de Oriente.

Prefacio

Hallando que en los tiempos antiguos se pro-
mulgaron muchas y diversas leyes, por las que sin
justicia se introdujo diferencia en las sucesiones
abintestato entre los cognados procedentes de
varones y los de hembras, hemos considerado que era
necesario disponer por medio de la presente ley en
claray compendiosa division al mismo tiempo todas
las sucesiones abintestato de los cognados, y que asi,
quedando sin aplicacion las anteriores leyes por tal
causa establecidas, se observe en lo sucesivo
solamente lo que ahora establecemos. Mas como es
sabido que toda sucesion abintestato de parentesco se
halla en tres grados, esto es, la de los ascendientes, la
de los descendientes, y la de los colaterales, la cual se
divide entre los agnados y los cognados, disponemos
que sea la primera la sucesion de los descendientes.
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Cap.1

Si quis igitur descendentium fuerit ei, qui intes-
tatus moritur, cuiuslibet naturae aut gradus, sive ex
masculorum genere, sive ex feminarum descendens,
et sive suae potestatis, sive sub potestate sit, omnibus
ascendentibus et ex latere cognatis praeponatur.
Licet enim defunctus sub alterius potestate fuerit,
tamen eius filii, cuiuslibet sexus sint aut gradus,
etiam ipsis parentibus praeponi praecipimus,
quorum sub potestate fuerit, qui defunctus est, in illis
videlicet rebus, quae secundum nostras alias leges
patribus non acquiruntur. Nam in usus harum rerum
qui debet acquiri aut servari, nostras de his leges
parentibus custodimus, sic tamen, ut, si quem horum
descendentium filios relinquentem mori contigerit,
illius filios, aut filias, aut alios descendentes in
proprii parentis locum succedere, sive sub potestate
defuncti, sive suae potestatis inveniantur, tantam de
hereditate morientis accipientes partem, quanti-
cunque sint, quantam eorum parens, si viveret,
habuisset; quam successionem in stirpes vocavit
antiquitas. In hoc enim ordine gradum quaeri
nolumus, sed cum filiis et filiabus ex praemortuo
filio aut filia nepotes vocari sancimus, nulla
introducenda differentia, sive masculi sive feminae
sint, et seu ex masculorum seu feminarum prole
descendant, sive suae potestatis, sive sub potestate
sint constituti. Et haec quidem de successionibus
descendentium disposuimus. Consequens autem
esse perspeximus et de ascendentibus constituere,
quomodo ad descendentium successionem vocentur.
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CHAPTER I

CONCERNING THE SUCCESSION
OF DESCENDANTS

Where anyone who dies intestate leaves descen-
dants of either sex, or of any degree whatsoever,
derived from males or females, who are either
independent or under the control of others, the said
descendants shall take precedence over all
ascendants and collateral relatives. For although the
deceased may have been under the control of others,
We order that his children, no matter what their sex or
degree, shall be preferred even to the parents to
whose authority they were subject; that is to say,
solely with respect to such property as was not
acquired for the benefit of the parents in conformity
with others of Our laws; for We confirm Our laws
which relate to the usufruct which should be acquired
or preserved for the parents. If, however, one of the
descendants whom We have just mentioned should
die, and himself leave children of either sex, or other
descendants, the latter will succeed to the place of
their father, whether they were under the power of
him whose succession is in question, or whether they
were their own masters; and no matter what their
number may be, they shall receive from the estate of
the deceased as large a share as their father would
have been entitled to if he had lived. Ancient
legislation designated this order of succession as per
stirpes. We do not desire that the degree should be
sought for in considering such an order; but We direct
that the grandchildren by a predeceased son or
daughter shall be called to the succession
concurrently with the sons and daughters, and that no
distinction shall be made between the children of
either sex, whether they are descended from males or
females, or whether they are independent, or under
the control of others. These are the provisions which
We make with reference to the succession of
descendants, and in consequence of this We deem it
advisable next to treat of ascendants, and the way in
which they are called to the succession of
descendants.
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Capitulo I

Asi, pues, si tuviere algin descendiente el que
muere intestado, de cualquier sexo o grado que sea,
ya descienda por linea de varon, ya de hembra, y ora
sea de propia potestad, ora esté bajo potestad, sea
antepuesto a todos los ascendientes y a los cognados
colaterales. Porque aunque el difunto hubiere estado
bajo la potestad de otro, mandamos, sin embargo,
que sus hijos, de cualquier sexo o grado que fueren,
sean preferidos aun a los mismos ascendientes, bajo
cuya potestad estuviere el que fallecid, por supuesto
en aquellos bienes que con arreglo a nuestras otras
leyes no se adquieran para los padres. Pues en cuanto
al uso que de estos bienes se debe adquirir o
conservar, les guardamos a los padres nuestras leyes
sobre esto establecidas, pero de suerte que, si
aconteciere que fallece alguno de estos descen-
dientes dejando hijos, los hijos o las hijas de €I, o sus
demas descendientes sucedan en el lugar de su
propio ascendiente, ya se hallen bajo la potestad del
difunto, ya sean de propia potestad, recibiendo de la
herencia del que muere, cuantos quiera que sean,
tanta parte cuanta habria tenido su ascendiente, si
viviese; a cuya sucesion la llamo la antigiiedad por
estirpes. Mas no queremos que en este orden se
investigue grado, sino que mandamos que con los
hijos y las hijas sean llamados los nietos habidos de
un hijo o de una hija premuertos, sin que se haya de
introducir diferencia alguna, ya sean varones, ya
hembras, y ora desciendan por linea de varén, ora por
la de hembra, o sean de propia potestad, o estén bajo
potestad. Y esto ciertamente es lo que hemos dis-
puesto en cuanto a las sucesiones de los descen-
dientes. Mas nos ha parecido que era consiguiente
determinar también respecto a los ascendientes de
qué modo sean llamados a la sucesion de los
descendientes.
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Cap. 1l

Si igitur defunctus descendentes quidem non
relinquat heredes, pater autem, aut mater, aut alii
parentes ei supersint, omnibus ex latere cognatis hos
praeponi sancimus, exceptis solis fratribus ex
utroque parente coniunctis defuncto, sicut per subse-
quentia declarabitur. Si autem plurimi ascendentium
vivunt, hos praeponi iubemus, qui proximi gradu
reperiuntur, masculos et feminas, sive paterni, sive
materni sint. Si autem eundem habent gradum, ex
aequo inter eos hereditas dividatur, ut medietatem
quidem accipiant omnes a patre ascendentes,
quanticunque fuerint, medietatem vero reliquam a
matre ascendentes, quantoscunque €os inveniri
contigerit.

Si vero cum ascendentibus inveniantur fratres aut
sorores ex utrisque parentibus coniuncti defuncto,
cum proximis gradu asendentibus vocabuntur, si et
pater aut mater fuerint, dividenda inter eos quippe
hereditate secundum personarum numerum, uti et
ascendentium et fratrum singuli aequalem habeant
portionem; nullum sum ex filiorum aut filiarum
portione in hoc casu valente patre sibi penitus
vindicare, quoniam pro hac usus portione hereditatis
ius et secundum proprietatem per praesentem
dedimus legem; differentia nulla servanda inter
personas istas, sive feminae, sive masculi fuerint, qui
ad hereditatem vocantur, et sive per masculi, sive per
feminae personam copulantur, et sive suae potestatis,
sive sub potestate fuerit is, cui succedunt.

Reliquum est, ut tertium ordinem decernamus, qui
vocatur ex latere, et in agnatos et cognatos dividitur,
ut etiam hac parte disposita, undique perfecta lex
inveniatur.
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CHAPTER II

CONCERNING THE SUCCESSION
OF ASCENDANTS

Therefore, if the deceased did not leave any
descendants, but was survived by his father or
mother, or other ascendants, We desire that they shall
be preferred to all collateral relatives, with the
exception of full brothers, as will be hereinafter
stated. But where there are several surviving
ascendants, We order that those shall be preferred
who are in the nearest degree, whether they are males
or females, or are on the father's or mother's side.
Where they are of the same degree, the estate shall be
divided equally among them, so that all the
ascendants on the father's side, no matter how many
there are, shall receive half of the estate, and the
ascendants on the mother's side, without reference to
their number, shall receive the other half.

But where any brothers or sisters of the deceased
survive, along with the ascendants, they shall be
called to the succession concurrently with the
relatives next in degree; and if the father or mother is
living, the estate shall be divided among them per
capita, and each of the descendants and brothers shall
be entitled to an equal share of the same; and the
father shall not, under these circumstances, be
entitled to the usufruct of the share which passes to
his sons or daughters, for We grant them by the
present law the rights of ownership as well as
usufruct, so far as this share is concerned, and no
distinction shall be made between persons of either
sex who are called to the succession, whether they are
related through males or females, and whether the
person to whom they succeed was independent, or
under someone's control.

We must now consider the third order of
succession, which is called collateral, and is divided
into agnates and cognates, so that this order having
been determined, Our law may be perfect in every
respect.
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Capitulo IT

Si, pues, el difunto no dejara ciertamente herederos
descendientes, pero le quedaran padre, o madre, u
otros ascendientes, mandamos que éstos sean
preferidos a todos los cognados colaterales, excep-
tuados solos los hermanos unidos al difunto por
padre y madre, segun se declarara mas adelante. Mas
si viven muchos ascendientes, mandamos, que sean
preferidos los que se hallan en grado mas préximo,
varones y hembras, ya sean paternos, ya maternos.
Pero si tienen el mismo grado, dividase por igual
entre ellos la herencia, de suerte que reciban
ciertamente la mitad todos los ascendientes por parte
del padre, cuantos quiera que fueren, y la otra mitad
los ascendientes por parte de la madre, sean cuantos
quiera los que aconteciere que se hallan.

Mas si juntamente con los ascendientes se hallaran
hermanos o hermanas unidos al difunto por parte de
padre y de madre, seran Ilamados con los
ascendientes de grado mas proximo, aunque fueren
padre o madre, debiéndose dividir ciertamente entre
ellos la herencia segtin el nimero de personas, de
suerte que cada uno de los ascendientes y de los
hermanos tenga igual porcion; sin que en este caso
pueda de ningiin modo reivindicar para si el padre
uso alguno de la porcidn de los hijos o de las hijas,
porque en lugar del uso de esta porciéon damos por la
presente ley el derecho de herencia también en
cuanto a la propiedad; no debiéndose observar
ninguna diferencia entre estas personas, ya fueren
hembras, ya varones, que son llamadas a la herencia,
y ora estén unidas por linea de varoén, ora por la de
hembra, y fuere o de propia potestad, o, estuviere
bajo potestad, aquel a quien suceden.

Resta que determinemos el tercer orden, que se
llama colateral, y se divide en agnados y cognados,
para que, dispuesta también esta parte, se halle del
todo perfectalaley.
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Cap. 111

Si igitur defunctus neque descendentes, neque
ascendentes reliquerit, primos ad hereditatem voca-
mus fratres et sorores ex eodem patre et ex eadem
matre natos, quos etiam cum patribus ad hereditatem
vocavimus. His autem non exsistentibus, in secundo
ordine illos fratres ad hereditatem vocamus, qui ex
uno parente coniuncti sunt defuncto, sive per patrem
solum, sive per matrem. Si autem defuncto fratres
fuerint, et alterius fratris aut sororis praemortuorum
filii, vocabuntur ad hereditatem isti cum de patre et
matre thiis masculis et feminis, et quanticunque
fuerint, tantam ex hereditate percipient portionem,
quantam ecorum parens futurus erat accipere, si
superstes esset. Unde consequens est, ut, si forte
praemortuus frater, cuius filii vivunt, per utrumque
parentem nunc defunctae personae iungebatur,
superstites autem fratres per patrem solum forsan aut
matrem ei iungebantur, praeponantur istius filii
propriis thiis, licet in tertio sint gradu (sive a patre,
sive a matre sint thii, et sive masculi, sive feminae),
sicut eorum parens praeponeretur, si viveret. Et ex
diverso, si quidem superstes frater ex utroque parente
coniungitur defuncto, praemortuus autem per unum
parentem iungebatur, huius filios ab hereditate
excludimus, sicut ipse, si viveret, excludebatur.

Huiusmodi vero privilegium in hoc ordine cogna-
tionis solis praebemus fratrum masculorum aut
feminarum filiis aut filiabus, ut in suorum parentum
iura succedant; nulli alli omnino personae ex hoc
ordine venienti hoc ius largimur. Sed et ipsis fratrum
filiis tunc hoc beneficium conferimus, quando cum
propriis iudicantur thiis masculis et feminis, sive
paterni, sive materni sint. Si autem cum fratribus
defuncti etiam ascendentes, sicut iam diximus, ad
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CHAPTER III

CONCERNING THE SUCCESSION
OF COLLATERALS

Where the deceased left neither descendants or
ascendants, We call first to the inheritance the full
brothers and sisters, whom We have already called
concurrently with the parents. Where there are no full
brothers living, We call, in the second order, brothers
related to the deceased by a single parent, either the
father or the mother; but where the deceased left
brothers, and also children of another brother or
sister, already dead, the latter shall be called to the
succession per stirpes, along with the males and
females descended from the father or mother of the
deceased, and no matter what their number may be,
they will be entitled to the same share of the estate
that their father would have received had he been
living. The result of this is that if the predeceased
brother, whose children are living, was related to the
deceased on both sides, and at the same time there are
other brothers related to him through the father or
mother alone, the children of the full brother,
although they are in the third degree, will be
preferred to his own stock (whether it be derived
from males or females through the father or mother of
the deceased), just as their father would have been
preferred to them if he had lived. On the other hand, if
a full brother of the deceased should survive, We
exclude the children of the predeceased brother, who
would have only been related to the deceased by a
single parent, just as this dead brother would also
have been excluded ifhe were living.

We only grant the right of representation in this
degree of relationship to the sons and daughters of
brothers or sisters, in order that they may succeed
their parents. We refuse it to everyone else in the
collateral line; but permit the children of brothers to
enjoy it when they are called with the male or female
descendants per stirpes either on the father's or
mother's side. When, however (as We have already
stated), ascendants are called to the succession along

NOVELAS.- CONSTITUCION CXVIII 37

Capitulo I1I

Por lo cual, si el difunto no dejare descendientes, ni
ascendientes, llamamos en primer lugar a la herencia
a los hermanos y a las hermanas nacidos del mismo
padre y de la misma madre, a los que también los
hemos llamado con los padres a la herencia. Mas no
existiendo ellos, llamamos en segundo orden a la
herencia a los hermanos que estan unidos al difunto
por parte de uno solo de los padres, ya solamente por
parte del padre, ya por la de la madre. Pero si el
difunto tuviere hermanos, ¢ hijos de otro hermano o
hermana premuertos, éstos seran llamados a la
herencia con los tios varones y hembras, paternos y
maternos, y, cuantos quiera que fueren, percibiran de
la herencia tanta porcion cuanta hubiera de percibir
el padre o la madre de ellos, si sobreviviese. Por lo
cual es consiguiente, que, si acaso el hermano
premuerto, cuyos hijos viven, estaba unido por padre
y madre a la persona ahora fallecida, pero los
hermanos sobrevivientes estaban unidos a ella quiza
solo por parte del padre o de la madre, sean
antepuestos los hijos de este a sus propios tios,
aunque estén en tercer grado, (ya sean tios por parte
del padre, ya por la de la madre, y ora varones, ora
hembras), como seria antepuesto el padre de ellos, si
viviese. Y por el contrario, si verdaderamente el
hermano que sobrevive esta unido al difunto por
parte de padre y de madre, pero el premuerto lo
estaba por parte de uno solo de los padres, excluimos
de laherencia a los hijos de éste, como él mismo seria
excluido, si viviera.

Mas en este orden de la cognacion a solos los hijos
o hijas de los hermanos varones o hembras les
concedemos tal privilegio, para que sucedan en los
derechos de sus padres; y no le damos este derecho
absolutamente a ninguna otra persona que provenga
de este orden. Pero aun a los mismos hijos de los
hermanos les conferimos este beneficio siempre y
cuando son juzgados con sus propios tios varones y
hembras, ya sean paternos, ya maternos. Mas si con
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hereditatem vocantur, nullo modo ad successionem
ab intestato fratris aut sororis filios vocari
permittimus, neque si ex utroque parente eorum pater
aut mater defuncto iungebatur. Quandoquidem igitur
fratris et sororis filiis tale privilegium dedimus, ut in
propriorum parentum succedentes locum soli in
tertio constituti gradu cum iis, qui in secundo gradu
sunt, ad hereditatem vocentur, illud alam est, quia
thiis defuncti masculis et feminis, sive a patre sive a
matre, pracponuntur, si etiam illi tertium cognationis
similiter obtineant gradum.

§ 1.- Si vero neque fratres, neque filios fratrum,
sicut diximus, defunctus reliquerit, omnes deinceps a
latere cognatos ad hereditatem vocamus secundum
uniuscuiusque gradus praerogativam, ut viciniores
gradu, ipsi reliquis pracponantur. Si autem plurimi
eiusdem gradus inveniantur, secundum personarum
numerum inter eos hereditas dividatur, quod in capita
nostrae leges appellant.

Cap. 1V

Nullam vero volumus esse differentiam in qua-
cunque successione aut hereditate inter eos, qui ad
hereditatem vocantur, masculos ac feminas, quos ad
hereditatem, communiter definivimus vocari, sive
per masculi, sive per feminae personam defuncto
iungebantur, sed in omnibus successionibus
agnatorum cognatorumque differentiam vacare
praecipimus, sive per femineam personam, sive per
emancipationem, vel per alium quemlibet modum
prioribus legibus tractabatur, et omnes sine qualibet
huiusmodi differentia secundum proprium
cognationis gradum ad cognatorum successionem ab
intestato venire praecipimus.

AUTHENTIC.- CONSTITUTION CXVIII

with brothers of the deceased, We do not permit
brother's or sister's children to be called concurrently
with them to the intestate succession of a brother or a
sister, even though their father or mother was fully
related to the deceased. Hence, as We have granted
the privilege of representation to the children of
brothers or sisters, in order that, succeeding to the
place of their own parents, and being alone in the
third degree, they may be called to the inheritance
with others of the second degree, it is clear that they
are preferred to those related per stirpes, whether
they are male or female, and connected with the
deceased only on the father's or mother's side, even
though the latter are also in the third degree of
relationship.

§ 1.- Where the deceased left neither brothers, nor
brothers' children (as We have previously stated), We
then call to the succession all collateral relatives
according to the privilege of each degree, so that the
next of kin shall be preferred to the others; but where
there are several in the same degree, the estate shall
be divided among them according to their number,
which Our laws call per capita.

CHAPTER IV

CONCERNING THE ABOLITION OF THE
RIGHT OF AGNATES TO INHERITANCE

We do not wish any difference to exist between
persons who are called to a succession or inheritance,
whether they be male or female, if they were related
to the deceased; but We direct that all distinctions
shall be abolished in the successions of agnates and
cognates, whether the relationship is derived through
a woman, through emancipation, or in any other way
whatsoever as prescribed by former laws; and We
order that all persons, without any distinction in this
respect, shall be entitled to the intestate succession of
their cognates, in accordance with their degree of
relationship.
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los hermanos del difunto son llamados a la herencia
también los ascendientes, como ya hemos dicho, no
permitimos de ningun modo que los hijos del
hermano o de la hermana sean llamados abintestato a
la sucesion, ni aunque el padre o la madre de los
mismos estuviera unido al difunto por parte de padre
y de madre. Y asi, puesto que hemos dado tal
privilegio a los hijos del hermano y de la hermana,
para que constituidos ellos solos en tercer grado sean
llamados a la herencia, sucediendo en el lugar de sus
propios padres, juntamente con los que estan en
segundo grado, es manifiesto que son preferidos a los
tios del difunto, varones y hembras, ya paternos, ya
maternos, si también ellos tuvieran igualmente el
tercer grado de cognacion.

§ 1.- Mas si el difunto no hubiere dejado ni
hermanos, ni hijos de hermanos, segin hemos dicho,
llamamos a la herencia a todos los demas cognados
colaterales con arreglo a la prerrogativa del grado de
cada cual, de suerte que los de grado mas proximo
sean preferidos a los demas. Pero si se hallaran
muchos del mismo grado, dividase entre ellos la
herencia seglin el nimero de las personas, a lo que
llaman nuestras leyes sucesion por cabezas.

Capitulo IV

Mas no queremos que haya diferencia alguna en
cualquier sucesion o herencia entre los varones y
hembras que son llamados a la herencia, los cuales
hemos determinado que sean llamados en comtin a la
herencia, ya si estaban unidos al difunto por persona
masculina, ya si por femenina, sino que mandamos
que en todas las sucesiones deje de haber diferencia
entre agnados y cognados, ya si en las antiguas leyes
se establecia por medio de persona femenina, ya si
por la emancipacion, ya si por otro cualquier modo, y
disponemos que todos sin ninguna tal diferencia
vayan abintestato a la sucesion de los cognados con
arreglo a su propio grado de cognacion.
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Cap.V

Sancimus enim unumquemque secundum sistunt.
Ex his autem, quae de hereditate diximus et dispo-
suimus, et quae de tutela sunt, manifesta congradum
et ordinem, quo ad hereditatem vocatur aut solus aut
cum aliis, etiam funcitonem tutelae suscipere, nulla
neque in hac parte differentia introducenda de
agnatorum seu cognatorum iure, sed omnibus
similiter ad tutelam vocandis, quique ex mascu-
lorum, quique ex feminarum prole descendunt
minori coniuncti. Haec autem dicimus, si masculi et
perfectac aetatis sint, et nulla lege prohibeantur
tutelam suscipere, neque excusatione competente
sibimet utantur.

Mulieribus enim etiam nos interdicimus tutelae
subire officium, nisi mater aut avia fuerit. His enim
solis secundum hereditatis ordinem et tutelam subire
permittimus, si inter gesta et nuptiis aliis, et auxilio
Velleiani senatusconsulti renunciant.

Haec enim servantes omnibus a latere cognatis
quod tutelam preaponuntur, testamentariis solis
tutoribus praecedentibus eas; defuncti namque
voluntatem et electionem praeponi volumus. Si
autem plurimi eundem congnationis gradum
habentes ad tutelam vocantur, iubemus, communiter
convenientibus apud iudicem, cui huius partis
sollicitudo est, unum aut plures, quanti ad guber-
nationem substantiae sufficiant, ex ipsis eligi et
denunciari, et eum vel eos minoris res gubernare,
tutelae periculo omnibus imminente, qui ad tutelam
vocantur, et substantiis eorum minori aetate tacite
subiacentibus pro huiusmodi gubernatione.
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CHAPTER V

CONCERNING THE LEGAL GUARDIANSHIP
OF CHILDREN, AND CONCERNING THE
MOTHER AND GRANDMOTHER

Having disposed of the question of inheritance, We
shall now discuss guardianship. We order that
everyone, according to his degree of relationship,
and in the order in which he is called to the
succession, either alone or along with others, shall be
liable to guardianship, and that no distinction shall be
made in this respect between agnates and cognates;
but all persons who are related to the minor, whether
they are descended from males or females, shall be
equally called to perform its duties, provided they are
males, and have attained their majority; that no law
forbids them from accepting the guardianship; and
they do not avail themselves of a proper excuse for
being released.

We prohibit all women, except the mother and
grandmother, from acting as guardians. We only
permit the latter to be the guardians of their children
in the order of succession, and where they, by means
of written instruments, renounce the right to contract
other marriages, and the benefit of the Velleian
Decree of the Senate.

When they make this renunciation, they shall be
preferred to all collaterals except testamentary
guardians alone, for We desire the wish and the
choice of the deceased by all means to be observed.
But where several persons in the same degree of
relationship are called to be guardians, We decree
that after they have been summoned before a
competent judge, one or more of them, or as many as
will be required to administer the property of the
minor, shall be chosen and notified of their selection,
and enter upon the discharge of their duties, and the
guardians appointed shall be personally responsible,
and their property shall be tacitly liable to the minor
for the acts of their administration when he becomes
ofage.
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Capitulo V

Mas de lo que hemos dicho y dispuesto respecto a
laherencia es manifiesta también lo que se refiere a la
tutela. Porque mandamos que cada cual tome a su
cargo también la funcion de la tutela con arreglo al
grado y al orden en que es llamado a la herencia o
solo, o junto con otros, sin que tampoco en este
particular se haya de introducir diferencia ninguna
entre el derecho de los agnados o de los cognados,
sino debiendo ser llamados todos igualmente a la
tutela, asi los que, unidos al menor, descienden de
prole masculina, como los que de femenina. Mas esto
lo decimos, si los varones fueran de edad cumplida, y
no se les prohibiera por ninguna ley encargarse de la
tutela, ni utilizaran excusa que les competa.

Porque a las mujeres también nosotros les
prohibimos desempenar el cargo de la tutela, como
no fuere la madre o la abuela. Porque a estas solas les
permitimos que con arreglo al orden de la herencia
desempeiien también la tutela, si en acta renuncian a
otras nupcias, y al beneficio del senadoconsulto
Veleyano.

Pues observando esto son preferidas en cuanto a la
tutela a todos los cognados colaterales, precedién-
doles a ellas solos los tutores testamentarios; porque
queremos que sean preferidas la voluntad y la
eleccion del difunto. Mas si son llamados a la tutela
muchos que tienen el mismo grado de cognacion,
mandamos que reuniéndose en comun ante el juez, a
quien compete el cuidado de este particular, elijan y
nombren de ellos mismos uno o muchos, cuantos
sean suficientes para la administracion de los bienes,
y administren ¢l o ellos los bienes del menor,
incumbiendo la responsabilidad de la tutela a todos
los que son llamados a la tutela, y quedando por tal
administracion obligados tacitamente sus bienes al
menor de edad.
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Cap. VI

Haec autem omnia, quae de successionibus generis
sancivimus, obtinere in illis volumus, qui catholicae
fidei sunt. In haereticis enim iam a nobis positas leges
firmas esse praecipimus, nullam novitatem aut
immutationem ex praesente introducentes lege.
Quae igitur per hanc constitutionem in peretuum
observandam sancivit nostra tranquillitas, in illius
volumus obtinere casibus, qui a principiis Iulii
mensis praesentis sextae indictionis seu evenerunt,
seu posthac emerserint; praecedentes namque casus
qui usque ad memoratum tempus pertransierunt,
secundum veteres leges decidi praecipimus.

Epilogus

Tua agitur gloria per praesentem legem a nobis
disposita ad omnium cognitionem venire procuret, in
hac enim regia civitate edictis consuete propositis, in
provinciis autem praeceptis dirigendis ad clarissimos
praesides earum, ut nulli nostri imperii subiectorum
sit ignota nostrae circa eos mansuetudinis provi-
dentia, ita tamen, ut sine omni dispendio civium aut
provincialium in omni loco praesentis legis fiat insi-
nuatio.

Dat. VII. Kal. Aug. imp. DN. IUSTINIANI PP.
Aug. anno XVII, post cons. BASILII V. C. anno II.
(543)
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CHAPTER VI

CONCERNING THE FORCE AND AUTHORITY
OF THIS CONSTITUTION WITH REFERENCE
TO PERSONS AND THINGS

We desire that everything which We have enacted
with reference to intestate successions shall be
applicable to those who acknowledge the Catholic
faith, for We order that the laws already promulgated
by Us with reference to heretics shall continue to be
valid, and We make no innovation or change in them
by the introduction of the present enactment.
Therefore, We wish this constitution always to be
observed in those cases which have arisen since the
beginning of the month of July of the present sixth
indiction, or in any which may arise hereafter. For We
order that all cases which have arisen previous to that
time shall be decided in conformity with the ancient
laws.

EPILOGUE

Therefore Your Glory will see that the provisions
which We have included in the present constitution
are brought to the knowledge of all Our subjects, and
you will have them published in this Royal City by
means of edicts, as is customary, and in the provinces
through orders addressed to the illustrious
Governors, in order that none of the subjects of Our
Empire may be ignorant of Our solicitude for them.
The promulgation of this law shall take place in all
the provinces without any expense being incurred by
either the citizens or provincials.

Given in the New Palace, on the seventh of the
Kalends of August, during the eighteenth year of the
reign of Our Lord the Emperor Justinian, and the
third after the Consulate of Basil. 543.
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Capitulo VI

Pero todo lo que hemos dispuesto sobre las
sucesiones de parientes queremos que sea aplicable a
los que son de fe catdlica. Porque, en cuanto a los
herejes, mandamos que sean firmes las leyes ya
establecidas por nosotros, sin que introduzcamos
ninguna novedad o alteracion por la presente ley. Asi,
pues, queremos que lo que por esta constitucion, que
ha de observarse perpetuamente, mand6 nuestra
tranquilidad, rija en aquellos casos que hayan
ocurrido desde principios del mes de julio de la
presente sexta indiccidon, o que surgieren después;
pues los casos anteriores, que ocurrieron hasta el
mencionado tiempo, mandamos que sean decididos
conarreglo a las antiguas leyes.

Epilogo

Por tanto, procure tu gloria que llegue a cono-
cimiento de todos lo que por medio de la presente ley
ha sido dispuesto por nosotros, exponiendo en la
forma acostumbrada edictos en esta real ciudad, y
dirigiendo a las provincias 6rdenes para sus muy
esclarecidos presidentes, para que a ninguno de los
subditos de nuestro imperio sea desconocida la
prevision de nuestra mansedumbre respecto a ellos,
pero de suerte que la notificacion de la presente ley se
haga en todos los lugares sin dispendio alguno de los
ciudadanos o de los provincianos.

Dada a 7 de las Calendas de Agosto, en el afio
décimo séptimo del imperio del sefior JUSTI-
NIANO, Augusto perpetuo, segundo después del
consulado de BASILIO, varén muy esclarecido.
[543.]
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CONST. CXIX

UT SPONSALITIA LARGITAS SPECIALIS
SIT CONTRACTUS; ET DE DIVERSIS
CAPITULIS

(Coll. IX. tit. 2.)

Imp. IUSTINIANUS Aug. PETRO, gloriosissimo
Orientalium Praetoriorum Praefecto.

Cap.1

Sponsalitiam largitatem contractum specialem
esse et iudicari, et non aliis donationibus eam
connumerari, per praesentem sancimus legem
quoniam pro ea aequalitas dotis offertur. Sive igitur
fiat sub gestis monumentorum eius insinuatio, sive
etiam non, iubemus, eam per omnia suum robur
habere tam apud mulierem, quam apud virum, sive
ab ipso viro, sive ab altero aliquo mulieri detur seu
conscribatur, vel in viri personam donatio fiat, qua-
tenus ipsas res in nuptialem donationem conscribat.
Et hoc valere praecipimus, cuiuscunque sit donatio
quantitatis, vel sinon, sicuti dictum est, insinuetur.

Cap. Il

Et hoc quoque praesente constitutione sancimus,
ut licentia sit minoribus in ipso tempore, in quo licet
eis testari de alia substantia, etiam suos servos in
ultimis voluntatibus manumittere, nullo eis impe-
dimento aetatis faciendo, sed vacante lege, quae hoc
primitus prohibebat.
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CONST. CXIX

AN ANTE-NUPTIAL DONATION SHALL BE
CONSIDERED A SPECIAL CONTRACT, AND
CONCERNING DIVERS OTHER MATTERS

(Ninth Collection. Title 2.)

The Emperor Justinian to Peter, Most Glorious
Prefect of the East.

CHAPTER 1

AN ANTE-NUPTIAL DONATION DOES NOT
REQUIRE TO BE RECORDED

We order by the present law that a donation
bestowed in consideration of marriage shall be
considered as a special contract, and not classed with
other donations, for the reason that an equal amount
of dowry is given in exchange therefor. Hence an
ante-nuptial donation shall be entirely operative, so
far as the woman as well as the man is concerned,
whether it has been inscribed upon the public records
or not; whether it has been committed to writing in
favor of the wife, by the husband or by anyone else;
or whether a gift has been made in favor of the
husband, provided the latter causes it to be included
in the number of nuptial donations. We order that this
rule shall be observed, no matter what the amount of
the donation is, even though (as has already been
stated) it may not have been recorded.

CHAPTER II
A MINOR CAN MANUMIT SLAVES BY WILL

We also decree by this law that minors shall, from
the time when they can dispose of their property by
will, be permitted to liberate their slaves in this
manner, without their being prevented from doing so
on account of their age; and We hereby repeal the law
which formerly forbade them to do this.
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CONSTITUCION CXIX

DE QUE LA DONACION ESPONSALICIA
SEA UN CONTRATO ESPECIAL; Y
DE DIVERSAS MATERIAS

(Coleccion IX. Titulo 2.)

El Emperador JUSTINIANO, Augusto, a
PEDRO, gloriosisimo Prefecto de los Pretorios de
Oriente.

Capitulo I

Mandamos por la presente ley, que la donacion
esponsalicia sea y se considere un contrato especial,
y que no sea contada entre las demas donaciones,
porque por ella se ofrece cosa igual a la dote. Asi,
pues, ya se haga en actas su insinuacion, ya también
no se haga, mandamos que en todo tenga ella su
propia fuerza tanto respecto a la mujer, como en
cuanto al marido, ya si fuera dada o consignada por
escrito para la mujer, por el mismo marido, o por otro
cualquiera, o ya si la donacion se hiciera a la persona
del marido, para que comprenda las mismas cosas en
la donacion nupcial. Y mandamos que esto tenga
validez de cualquier cantidad que sea la donacion, o
aunque no haya sido insinuada, segtin se ha dicho.

Capitulo IT

Y mandamos también por la presente constitucion,
que en el mismo tiempo en que les es licito testar de
otros bienes, tengan licencia los menores también
para manumitir en tltimas voluntades a sus esclavos,
sin que se les haya de originar impedimento alguno
por la edad, sino quedando sin vigor la ley, que antes
prohibia esto.
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Cap. 111

Et hoc insuper iubemus, ut, si quis in aliquo
documento alterius faciat mentionem documenti,
nullam ex hac memoria fieri exactione, nisi et aliud
documentum, cuius memoria in secundo facta est,
proferatur, aut alia secundum leges probatio
exhibeatur, quia et quantitas, cuius memoria facta es,
pro veritate debetur, hoc enim etiam in veteribus
legibus invenitur.

Cap. 1V

Hoc quoque sancimus, ut, si quando appellatione
secuta, in novissima induciarum die aut pars utraque,
aut solus, qui appellatione usus est, occurrerit, et
suam praesentiam manifestaveri iudici futuro
appellationis examinare iudicum, aut consiliariis
eius, aut qui lites intromittunt, et iudex eum in
definitis diebus suscipere differat, nullum
praeiudicium partibus aut uni earum ex hoc penitus
fieri, sed et post haec examinari appellationes
huiusmodi, et sententia legitima terminari.

Cap.V

Aliud ad hoc capitulum nostra indigens provi-
dentia prospeximus emendare. Quia enim nostrae
leges decernunt, si quando gloriosissimi praefectio
sacrorum praetoriorum sententiam protulerint,
nullam appellationem adversus eam offerri, san-
cimus, quoties sententia gloriosissimorum praefec-
torum cuiuscunque regionis proferatur, et unus
forsan litigantium putaverit se gravari, habere eum
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CHAPTER III

NO CREDIT SHALL BE GIVEN TO A
WRITTEN INSTRUMENT IN WHICH
ANOTHER INSTRUMENT IS MENTIONED,
UNLESS THE LATTER IS PRODUCED

In addition to this, We order that if anyone should,
in one document, make mention of another, this shall
have no effect, unless the other document referred to
is produced; or unless some other legal evidence is
offered by which the amount of property stated is
shown to be actually due, for this was also provided
by the ancient laws.

CHAPTER 1V
CONCERNING APPEALS

We also decree that when an appeal has been taken
upon the last day when this can be done, each party, or
only the one who has taken the appeal, must
personally appear before the judge, and request him
or his councillors or referendaries to examine the
case; and if the judge should fail to receive the appeal
during the time prescribed for that purpose, the
parties to the action, or the one who took the appeal,
shall not be prejudiced in any respect on account of
this delay; but such appeals shall afterwards be heard
and disposed of by a lawful decision.

CHAPTER V

CONCERNING THE REVIEW OF DECISIONS
RENDERED BY PRAETORIAN PREFECTS

We have thought that something under this head
requires correction, for as Our laws set forth that
when the Most Glorious Praetorian Prefects have
rendered a decision, no appeal can be taken from it,
hence we order that whenever a judgment of the Most
Glorious Prefect, no matter to what district he may
belong, is pronounced, and one of the parties litigant
considers himself to be injured thereby, he shall be

NOVELAS.- CONSTITUCION CXIX

Capitulo I1I

Y ademas de esto mandamos, que si alguien hiciera
en alglin documento mencion de otro, no se haga por
virtud de esta mencion exaccion alguna, si no se
presentase también el otro documento, de que se hizo
mencién en el segundo, o si con arreglo a las leyes no
se suministraba otra prueba de que verdaderamente
se debe también la cantidad, de que se hizo mencion;
porque esto se halla también en las antiguas leyes.

Capitulo IV

También mandamos, que, cuando habiéndose
interpuesto apelacion comparecieren en el ultimo dia
del término ambas partes, o sélo el que interpuso la
apelacion, y hubieren manifestado su presencia al
juez que haya de examinar el juicio de la apelacion, o
a sus asesores, o a los que introducen los litigios, y el
juez difiriese recibirlas en los dias fijados, no se les
origine de esto absolutamente ningun perjuicio a las
partes, o a una de ellas, sino examinense aun después
tales apelaciones, y sean terminadas por legitima
sentencia.

Capitulo V

Ademas de esto, también nos ha parecido bien
enmendar otro capitulo, que requiere providencia
nuestra. Porque como determinan nuestras leyes que,
cuando hayan proferido sentencia los gloriosisimos
prefectos de los sacros pretorios, no se interponga
contra ella apelacion alguna, mandamos que siempre
que se profiera sentencia por los gloriosisimos
prefectos de cualquier region, y acaso uno de los
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licentiam petitionem offerre gloriosissimis pra-
efectis, qui sententiam protulerunt, aut eorum
consiliariis, aut causas introducentibus intra decem
dierum inducias post prolatam sententiam, ut hoc
subsecuto non aliter exsecutioni sententia con-
tradatur, nisi prius fideiussiones dignas praebuerit
victrix pars tantae quantitatis, quantae fuit con-
demnatio, ut, si post hanc retractationem modo
legitimo procedente sententia resolvatur, res ei cum
augmentis legitimis restituatur. Si vero intra memo-
ratas decem dierum inducias post prolatam sen-
tentiam non obtulerit libellum is, qui putat se laesum,
iubemus, causae excutionem sine fideiussione pro-
cedere, retractationis iure servando illi, qui se
gravatum putaverit.

Cap. VI

Ad haec quoque sancimus, ut, si contigerit minores
velle se abstinere ab hereditate in se devoluta et a se
suscepta, si quidem omnes creditores praesentes
fuerint in illis locis, in quibus in integrum restitutio
postulatur, vocentur a iudice creditores, et
praesentibus omnibus ab huiusmodi hereditate se
minores abstineant. Si vero omnes aut aliqui cre-
ditorum absentes fuerint, iubemus, minores volentes
hoc agere locorum iudicem, in quibus ipsi degunt,
adire, illum vero per consuetas citationes vocare
creditores, et si intra spatium trium mensium nus-
quam appareant creditores, licere minoribus sine
periculo ab huiusmodi hereditate abscedere, iudice
providente, apud quem agitur in integrum restitutio,
ubi debeant hereditariae res mobiles et immobiles
custodiri, quantitate quippe harum publica descrip-
tione sub gestis monumentorum manifestanda.
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permitted, within ten days afterwards, to present a
petition to the Most Glorious Prefects who rendered
it, or to their councillors or referees; and when this
has been done, the judgment cannot be executed by
the party who obtained it, if he does not previously
furnish good security for as large an amount as that
for which the decision was rendered; in order that if,
after the Praetorian Prefect has reviewed it, the
formalities prescribed by law have been observed,
and the decision set aside, the property in
controversy, together with all lawful augmentations,
may be restored to the person who loses the case. But
where, during the ten days after rendition of the
judgment, he who thinks that he has been injured by it
does not file a petition, We order that execution shall
take place without a surety being required; the right
of review, however, being still reserved for the party
who thinks that he has been injured.

CHAPTER VI

WHERE A MINOR OF TWENTY-FIVE
YEARS OF AGE WISHES TO DEMAND
RESTITUTION AGAINST
THE ACCEPTANCE OF AN ESTATE

We also decree that where minors desire to reject
an estate which has descended to them, and which
they have accepted, and all the creditors of said estate
are present in the place where complete restitution is
demanded; these creditors shall be called before the
judge, and the minor must reject the estate in their
presence. But where all or some of the creditors are
absent, those minors who wish to reject it shall apply
to the judge of the district where they reside, and he
shall summon the creditors by means of ordinary
citations; and if they do not appear within the term of
three months, the said minors will be permitted to
reject the estate without incurring any responsibility,
and the judge before whom the application for
complete restitution was made shall designate the
place where the movable or immovable property
constituting the estate shall be kept, and the amount
of the same shall be stated in a public inventory
entered upon the records.
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litigantes creyere que ¢l habia sido agraviado, tenga
¢l licencia para presentar peticion a los gloriosisimos
prefectos, que profirieron la sentencia, o a sus
asesores, o los introductores de las causas, dentro del
término de diez dias después de proferida la sen-
tencia, de suerte que, habiéndose hecho esto, no se
lleve a ejecucion la sentencia de otro modo, sino si
antes hubiere prestado la parte vencedora fianzas
abonadas de tanta cantidad por cuanta fue la
condenacion, para que, si después de esta revision,
verificandose del modo legitimo, se revocara la
sentencia, se le restituya a ¢l con sus legitimos
aumentos la cosa. Mas si dentro del mencionado
término de diez dias después de proferida la
sentencia no hubiere presentado libelo el que se cree
lesionado, mandamos que proceda la ejecucion del
negocio sin fianza, reservandosele el derecho de
revision al que se creyere agraviado.

Capitulo VI

Mandamos también ademas de esto, que, si
aconteciere que menores quieren abstenerse de
herencia deferida A ellos y por ellos adida, si cierta-
mente todos los acreedores estuvieren presentes en
aquellos lugares en que se pide la restitucion por
entero, sean llamados por el juez los acreedores, y
estando todos presentes absténganse de tal herencia
los menores. Pero si todos o algunos de los acre-
edores estuvieren ausentes, mandamos que los
menores que quieran hacer esto se dirijan al juez de
las localidades en que aquellos viven, y que por
medio de las acostumbradas citaciones llame ¢l a los
acreedores, y si los acreedores no comparecieren
dentro del espacio de tres meses, séales licito a los
menores abstenerse de tal herencia sin riesgo,
proveyendo el juez, ante quien se ventila la
restitucion por entero, donde deberan custodiarse los
bienes muebles e inmuebles de la herencia,
debiendose manifestar ciertamente su cuantia en
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Cap. VII

Rursus sancimus, ut, si quis mala fide rem
posidens aut per venditonem, aut per donationem,
aut aliter hanc rem alienet, qui vero putat, easdem res
competere sibi, hoc agnoscens, intra decem annos
inter praesentes et viginti inter absentes non
contestatus fuerit secundum leges emtorem, aut
donationem accipientem, aut illum, ad quem res alio
quolibet modo translatae sunt, eum, qui tales res
habet, firme eas habere, post decennii videlicer inter
praesentes et vicennii inter absentes decursum. Si
autem ignorat verus alienatarum rerum dominus, et
quia res ei competunt, et quia alienatio facta est, non
aliter hunc excludi, nisi per tricennalium praescrip-
tionem, non valente dicere eo, qui res hoc modo
possidet, quia ipse bona fide possidet, quando a mala
fide possidente hoc accepit.

Cap. VIII

De praescriptione vero decenni hoc ordinare
prospeximus, ut, si quando quispiam in praedicta
decennii temorali praescriptione in quibusdam
quidem annis praesens sit, in quibusdam vero absens,
alios tantos ei annos super decennium adiici, quantos
ex ipso decennio absens fuit. Haec autem omnia,
quae de temporali praescriptione decrevimus, non in
praeteritis, sed in futuris et tantum post pracsentem
legem negotiis atque causis valere praecipimus.
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CHAPTER VII

CONCERNING PRESCRIPTIONS, OR, IN
OTHER WORDS, CONCERNING THE
BAD FAITH OF A POSSESSOR WHO

ALIENATES PROPERTY

Moreover, We decree that where anyone has
possession of property in bad faith, and alienates it
either by sale, donation, or in any other manner, and
the person who thinks that the property belongs to
him, having been informed of the alienation, does
not, in conformity to law, within ten years if he is
present, or within twenty if he is absent, bring suit
against the purchaser, the donee, or the person to
which said property has been transferred in any other
way whatsoever, the possessor of said property shall
hold it legally, that is to say, after the lapse of ten
years when the parties are present, and after twenty
when they are absent. But where the true owner of
any of the property is not aware that it belongs to him,
and that it has been alienated, he will only be
excluded from asserting his right by the prescription
of thirty years; and he who is in possession under
such circumstances cannot allege that he holds the
property in good faith, when he himself has received
it from a fraudulent possessor.

CHAPTER VIII

CONCERNING PERSONS WHO ARE ABSENT
AND PRESENT WHERE A DECENNIAL
PRESCRIPTION IS INVOLVED

We have deemed it proper to decree, with reference
to a prescription of ten years, that when anyone
against whom such prescription can be pleaded with
reference to the acquisition of property is present for
some years and absent for others, there shall be added
to the years when he was present the number
necessary for the completion of those during which
he was absent. We order that all the rules which We
have prescribed with reference to temporary
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inventario publico hecho en acta.

Capitulo VII

Asimismo mandamos, que si alguien, poseyendo
de mala fe una cosa, enajenara esta cosa o por venta,
o por donacioén, o de otro modo, y sabiéndolo el que
cree que estas mismas cosas le competen a ¢l no
hubiere reclamado con arreglo a las leyes dentro de
diez afios entre presentes y de veinte entre ausentes al
comprador, o al que recibi6 la donacién, o a aquel a
quien de otro cualquier modo fueron transferidas las
cosas, téngalas en firme el que tiene tales cosas, por
supuesto, después del transcurso de diez afios entre
presentes y de veinte entre ausentes. Mas si el
verdadero duefio de las cosas enajenadas ignora tanto
que a ¢l le competen las cosas, como que se hizo la
enajenacion, no sea ¢l rechazado sino por la
prescripcion de treinta afios, no pudiendo decir el que
de este modo posee las cosas, que ¢l las posee de
buena fe, puesto que las recibid de un poseedor de
mala fe.

Capitulo VIII

Mas respecto a la prescripcion de diez afios nos ha
parecido bien ordenar esto, que cuando tratandose de
la susodicha prescripcion temporal de diez afios
alguien estuviera presente ciertamente algunos afios,
y ausente otros, se le agreguen sobre el decenio otros
tantos afios cuantos del mismo decenio estuvo
ausente. Mas todo esto que hemos decretado sobre la
prescripcion temporal, mandamos que tenga validez,
no en los negocios y causas pasados, sino en los
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Cap. IX

Quia vero ante hoc legem protulimus, ut testator
aut manu propria, aut per testes nomina heredum
scribat in testamentis, agnovimus autem ex
huiusmodi subtilitate plurima testamenta destructa,
testatoribus non valentibus huiusmodi custodire
subtilitatem, aut forsan nolentibus scire aliquos suam
voluntatem, iubemus, licentiam quidem esse
volentibus hoc servare in propriis testamentis; si
autem haec non observant, sed secundum priscam
consuetudinem testentur etiam sic firmum testa-
mentum esse sancimus, sive per se aliquis, sive per
alterius personam nomen heredis inscripserit, si
omnino relqiuam legitimam observationem in
testamento testator observaverit.

Cap. X

Legem vero, per quam sancimus, non transferri ad
alios res, quac ad nostram domun ex venerabili
ecclesia pervenerunt, vacare sancimus tam in iis,
quae iam ad nostram domum legitime pervenerunt,
quam quae postea pervenire futura sunt.
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prescription shall not be applicable to past cases, but
to future ones; and shall only be valid so far as those
which may arise after the enactment of the present
law are concerned.

CHAPTER IX

A TESTATOR SHALL NOT BE COMPELLED
TO WRITE THE NAMES OF HIS HEIRS
WITH HIS OWN HAND

We have stated previous to the enactment of this
law that a testator shall be required to write the names
of his heirs in his will with his own hand, or by those
of witnesses. But We have ascertained that through
the severity of this provision many wills have been
rendered void, testators either not being able to
conform to it, or perhaps being reluctant for the
witnesses to know their wishes. We hereby order that
testators who desire to do so can observe this rule
when making their wills, but if they do not observe it,
but follow the former custom, their wills shall be
valid wherever anyone writes the name of his heir
with his own hand, or through the agency of another;
provided he complies in every respect with the other
legal formalities required in testamentary execution.

CHAPTER X

CONCERNING IMMOVABLE PROPERTY
WHICH BELONGS TO RELIGIOUS PLACES

We order the law, by which We directed that
property which has come from a holy church to Our
House shall not be transferred to private persons, to
be repealed, and We declare this to be applicable to
such property as has already been lawfully added to
Our House, as well as to what may hereafter be
transferred to it.
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futuros, y solamente después de la presente ley.

Capitulo IX

Mas como antes de esto promulgamos una ley para
que el testador escriba en los testamentos o de propia
mano, o por medio de testigos, los nombres de los
herederos, pero hemos sabido que por virtud de tal
escrupulosidad han sido destruidos muchos
testamentos, por no poder los testadores observar tal
escrupulosidad, o acaso por no querer que algunos
conozcan su voluntad, mandamos que tengan
ciertamente licencia los que quieran para observar
esto en sus propios testamentos; pero si no lo
observan, sino que testan con arreglo a la antigua
costumbre, mandamos que también asi sea firme el
testamento, ya si uno hubiere escrito por si, ya si por
medio de otra persona, el nombre del heredero, si el
testador hubiere observado en el testamento
absolutamente todas las demds solemnidades
legales.

Capitulo X

Y mandamos que quede sin vigor la ley por la cual
dispusimos que no se transfieran a otros los bienes,
que de la venerable iglesia vinieron a poder de
nuestra casa, tanto respecto a los que ya vinieron
legitimamente a poder de nuestra casa, como en
cuanto a los que hayan de venir después.
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Cap XI

Si quando autem aliquis testamentum faciat, et
aliquam rem immobilem suae familiae aut alteri
cuicunque personae nomine legati reliquerit, et
specialiter dixerit, nullo tempore hanc rem alienari,
sed aut apud heredes, aut apud successores illius, cui
relicta est, permanere, in hoc legato iubemus
Falcidiam legem locum penitus non habere, quoniam
alienationem ei is testator ipse prohibuit. Haec autem
obtinere praecipimus in illis casibus, qui nondum
iudiciali decreto, aut per amicabilem conventum, aut
quolibet modo legi imo decisi sunt.

Epilogus

Eminentia igitur tua, quae per praesentem legem in
perpetuum valituram nostra sanxit tranquillitas,
edictis quiden in hac regia civitate propositis,
praeceptis autem ad omnium provinciarum iudices
destinatis ad omnium noti iam venire procuret.

Dat. XIV. Kal. Febr. Constant. imp. [USTINIANI
PP. Aug. anno XVII., post BASILI cons. ann. III
(544)

CONST. CXX
DE ALIENATIONE, ET EMPHYTEUSL ET
LOCATIONE, ET HYPOTHECIS, ET ALIIS

DIVERSIS CONTRACTIBUS IN UNIVERSIS

LOCIS RERUM SACRARUM
(Coll. IX. tit. 3.)

Imp. IUSTINIANUS Aug. PETRO, gloriosissimo
Orientalium Praetoriorum Praefecto.
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CHAPTER XI

CONCERNING THE FALCIDIAN LAW, WHICH
DOES NOT APPLY TO PROPERTY WHOSE
ALIENATION IS PROHIBITED

Where anyone makes a will, and leaves immovable
property to his family or to anyone else, as a legacy,
specifically stating that said property shall never be
alienated, but that it shall always remain in the hands
of the heirs or successors of him to whom it was left,
We decree that the Falcidian Law shall have no effect
where a bequest of this kind is involved, for the
reason that the testator himself prohibited its
alienation. Moreover, We direct that these rules shall
be observed in cases which have not yet been
disposed of by judicial decree, amicable agreement,
orin any other lawful manner.

EPILOGUE

Therefore Your Eminence will see that what We
have decreed by the present law shall remain forever
valid, and be brought to the attention of all Our
subjects by means of edicts promulgated in this
Royal City, and by notices despatched to all the
Governors of provinces.

Given at Constantinople, on the thirteenth of the
Kalends of February, during the Consulate of Our
Lord the Emperor Justinian, and the year of the
Consulate of Basil.

CONSTITUTION CXX
CONCERNING ALIENATION, EMPHYTEUSIS,
LEASE, HYPOTHECATION, AND DIVERS
OTHER CONTRACTS HAVING REFERENCE
TO SACRED PROPERTY EVERYWHERE
(Ninth Collection. Title 3.)

The Emperor Justinian to Peter, Most Glorious
Praetorian Prefect of the East.
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Capitulo XI

Mas si cuando alguno hiciera testamento le dejare
alguna otra cosa inmueble a su familia, o a otra
cualquier persona a titulo de legado, y especialmente
dijere que en ningun tiempo sea enajenada esta cosa,
sino que permanezca o en poder de sus herederos, o
de los sucesores de aquel a quien fue dejada,
mandamos que en este legado no tenga de ninglin
modo lugar la ley Falcidia, porque el mismo testador
prohibio6 su enajenacion. Pero mandamos que esto
rija en aquellos casos, que todavia no han sido
decididos por decreto judicial, o por amigable
convenio, o de cualquier modo legitimo.

Epilogo

Por tanto, procure tu eminencia que lo que por
medio de la presente ley, perpetuamente valedera, ha
sancionado nuestra tranquilidad llegue a cono-
cimiento de todos, por edictos ciertamente expuestos
en esta real ciudad, y por ordenes enviadas a los
jueces de todas las provincias.

Dada en Constantinopla a 14 de las Calendas de
Febrero, en el aio décimo séptimo del imperio de
JUSTINIANO, Augusto perpetuo, afo tercero
después del consulado de BASILIO. [544.]

CONSTITUCION CXX

DE LA ENAJENACION, DE LA ENFITEUSIS,
DE LA LOCACION, DE LAS HIPOTECAS, Y
DE OTROS DIVERSOS CONTRATOS DE
COSAS SAGRADAS EN TODOS LOS
LUGARES
(Coleccion IX. Titulo 3.)

El Emperador JUSTINIANO, Augusto, a
PEDRO, gloriosisimo Prefecto de los Pretorios
Orientales.
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Praefatio

Multis et diversis legibus super alienationibus, et
emphyteusibus, et locationibus, et reliquis adminis-
trationibus ecclesiasticarum rerum plantatibus,
praevidimus omnes praesente comprehendere lege.

Cap. 1

Sancimus itaque, nullam habere licentiam ordi-
natores rerun huius regiae civitatis sanctissimae
maioris ecclesiae, aut orphanotrophii, aut nosocomii,
aut xenodochii, aut ptochotrophii, aut alterius
venerabilis domus in hac regia civitate sive in eius
finibus constitutae, exceptis venerabilibus
monasteriis, vendere, aut donare, aut commutare, aut
sub alterno dono dare, aut alio quolibet modo
alienare rem immobilem, aut civilem annonam, aut
rusticum mancipium, nisi ad imperialem domum
commutatio sola facta est. Sed neque de colonis iuste
dari quid concedimus. Emphyteuses vero a praedicta
sanctissima maiore ecclesia regiae civitatis et
memoratorum locorum fieri iubemus in persona eius,
qui accepit, et aliis duobus deinceps heredibus, et non
amplius de sexta parte instantis canonis dimittimus ei
qui emphyteusis iure acceperit. De competentibus
vero proastiis ipsi sanctissimae maiori ecclesiae et
nominatis venerabilibus domibus in regia civitate aut
in eius regione aut mansione constitutis iubemus, si
quidem haec reditus habeant, integro canone ab iis
ordinatoribus, qui regunt ipsa venerabilia loca, in
emphyteusin haec secundum praedicutm modum
accipienti et aliis duabus successionibus dari, et
nullam omnino relevationem, sed augmentum fieri.
Si vero non habeant ipsa proastia aliquos omnino
reditus, licentiam praebemus ordinatoribus
venerabilium locorum in alia quantitate hoc, sicuti
praedicutm est, in emphyteusin dare.
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PREFACE

We, having already promulgated many different
enactments with regard to alienations, emphyteutical
contracts, leases, and other agreements relating to the
administration of ecclesiastical property, now deem
it proper to combine all these matters in the present
law.

CHAPTER I

CONCERNING THE ALIENATION AND
EMPHYTEUSIS OF ECCLESIASTICAL
PROPERTY

Hence We order that those who have charge of the
property of the Most Holy Church of this Royal City,
or that of any orphan asylum, hospital, place of
entertainment for strangers, infirmary for poor and
sick people, or any other religious establishments
situated in this Royal City, or in the territory subject
to its jurisdiction (with, however, the exception of
monasteries), shall be permitted to sell, give,
exchange, deliver by reciprocal donation, or alienate
in any manner whatsoever, any immovable property,
right to a supply of grain, or rustic slave, unless the
exchange is made with the Imperial House, but We do
not permit serfs to be legally alienated. We decree
that the Most Holy Principal Church of this Royal
City, and other religious houses, shall only grant an
emphyteutical lease to one who receives it in person
and to two of his heirs in succession, and We only
release him who is entitled to the property by
emphyteutical right from the sixth part of his actual
rent. So far as suburban property belonging to the
Most Holy Principal Church itself, or to the other
religious foundations above enumerated, and which
are situated in this Royal City, or in its territory, are
concerned, We order that when said property yields a
fixed rent as income, it shall be leased in emphyteusis
by its managers or stewards to the emphyteuta, and
two of his immediate successors, in the manner
above prescribed; and that, instead of the rent being
diminished, it shall, on the contrary, be increased. But
where such suburban property returns absolutely no
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Prefacio

Habiendo establecido muchas y diversas leyes
sobre las enajenaciones, las enfiteusis, las
locaciones, y los demads actos de la administracion de
los bienes eclesiasticos, nos ha parecido bien com-
prenderlas todas en la presente ley.

Capitulo I

Asi, pues, mandamos que los administradores de
los bienes de la santisima iglesia mayor de esta real
ciudad, o de un hospicio de huérfanos, o de un
hospital de pobres, o de un asilo de peregrinos, o de
un hospicio de pobres, o de otra venerable casa sita
en esta real ciudad o en su término, exceptuados los
venerables monasterios, no tengan licencia alguna
para vender, o donar, o conmutar, o dar por reciproca
remuneracion, o de otro cualquier modo enajenar una
cosa inmueble, o anonas civiles, o un esclavo rustico,
sino si la permuta hubiera sido hecha solamente con
la casa imperial. Pero tampoco permitimos que con
justicia se dé cosa alguna respecto a los colonos. Y
mandamos que las enfiteusis se hagan por la
susodicha santisima iglesia mayor de esta real ciudad
y que los mencionados lugares a favor de la persona
que las recibio, y de otros dos herederos sucesivos, y
no le perdonamos al que adquiriere por derecho de
enfiteusis mas de la sexta parte del canon presente.
Mas respecto a las posesiones de los suburbios
pertenecientes a la misma santisima iglesia mayory a
las mencionadas venerables casas, sitas en esta real
ciudad, o en su region o mansion, mandamos que si
ellas producen renta, sean dadas con su canon integro
por estos administradores, que gobiernan los mismos
venerables lugares, al que en la forma antes dicha las
reciba en enfiteusis y a otras dos sucesiones suyas,
sin que se haga absolutamente ninguna disminucion,
sino aumento. Mas si estas mismas posesiones
suburbanas no produjeran absolutamente ningunas
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§ 1.- Si vero contigerit quamlibet rem ex aliquo
praedictorum locorum venerabilium emphyteutico
iure datam aut in imperialem domum, aut in sacrum
nostrum aerarium, aut in civitatem aliquam, aut in
curiam, aut in aliam aliquam venerabilem domum
pervenire, licentiam praebemus ordinatoribus
venerabilium locorum, a quibus a principio
emphyteusis facta est, mox ut pervenerit ad unam
praedictarum personarum ipsa emphyteusis,
manifestare suam voluntatem intra biennium, et aut
ab his derelinqui eandem rem, ad quos pervenit, et
annuam pensionem, quae pacto continetur, inferri,
aut hoc recipere, emphyteusi soluta, eo quod hoc sibi
prodesse existimant.

§ 2.- Si vero quaedam sunt loca aut ipsi sanctis-
simae ecclesiae maiori, aut alicui venerabilium
domorum competentia, in quibus antiquae habita-
tiones depositae sunt, et ex quibus nullus praebetur
reditus, praedictae vero venerabiles domus, quibus
competunt haec loca, reaedificare non posunt,
licentiam damus ipsis ordinatoribus earum in
emphyteuseos perpetuo iure tradere ipsa loca, ita
tamen, ut emphyteusis in tertia parte pensionum quae
ex habitationibus adhuc stantibus colligebantur, ex
principiis temporis emphyteuseos procedat; aut si
emphyteuta maluerit magis sub isto pacto accipiat
loca, ut primitus aedificet, et ex adiectis illic per
aestimationem pensionibus medietatem partis dari
venerabili domui, a qua ipsa loca accepit, et hoc fieri
concedimus.

Utatur vero huiusmodi emphyteuta et illic inventa
de depositis habitationibus materia.
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income, We permit the administrators of religious
houses to transfer them by emphyteusis (as
previously stated) for any amount of rent which they
may decide upon.

§ 1.- Where any property whatsoever, which has
been leased in emphyteusis by a religious house, is
transferred to the Imperial Domain, to Our Treasury,
to a city or a curia, or to any other religious
establishment, We permit the administrators of the
religious house by which the emphyteusis was
granted in the beginning to state within two years
after the date when the emphyteusis was made to one
of the aforesaid establishments, whether its intention
is for the property thus leased to be left in the hands of
those who have possession of it, with the
understanding that they shall pay the annual rent
mentioned in the agreement, or whether they wish to
cancel the lease and take back the said property for
the reason that they are of the opinion that this will be
the more advantageous course to pursue.

§ 2.- Where, however, there are any places
belonging to the Most Holy Principal Church, or to
any other religious establishment on which are
situated ancient buildings which have been
abandoned, and which do not yield any income, and
the religious establishment owning said buildings
cannot repair them, We grant permission to their
superintendents to lease them in perpetual
emphyteusis, provided, however, that the
emphyteutical rent shall amount to a third of the sums
formerly collected, when the said buildings were in
good repair; or, if the emphyteuta should prefer to do
so, he shall receive the ruined houses under an
agreement that he will begin to build, and will pay to
the venerable religious house, from which he
received the emphyteusis, half the rent which the
building would yield after an appraisement of the
same has been made.

We permit this to be done, and also authorize an
emphyteuta of this kind to make use of any materials
forming part of the abandoned habitation.
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suburbanas no produjeran absolutamente ningunas
rentas, les damos licencia a los venerables adminis-
tradores de los lugares para darlas en enfiteusis por
alguna cantidad, segun se ha dicho antes.

§ L.- Pero si aconteciere que alguna cosa de alguno
de los susodichos venerables lugares dada por
derecho enfitéutico va a poder o de la casa imperial, o
de nuestro sacro erario, o de alguna ciudad, o de una
curia, o de alguna otra venerable casa, les damos
licencia a los administradores de los venerables
lugares, por quienes en un principio fue hecha la
enfiteusis, luego que la misma enfiteusis hubiere ido
a poder de una de las susodichas personas, para que
manifiesten su voluntad dentro de un bienio, y para
que o por cllos se deje la misma cosa en poder de
aquellos a quienes fue, y se pague la pension anual,
que en el pacto se contiene, o para recobrarla,
disolviéndose la enfiteusis, porque estimen que esto
les es provechoso.

§ 2.- Pero si hay algunos lugares pertenecientes a la
misma santisima iglesia mayor, o a alguna de las
venerables casas, en los que se hallan arruinadas
antiguas habitaciones, y por los que no se paga renta
alguna, y las susodichas venerables casas, a quienes
pertenecen estos lugares, no pueden reedificarlas, les
damos licencia a sus mismos administradores para
entregar estos lugares con perpetuo derecho de
enfiteusis, pero de suerte que se verifique la
enfiteusis desde el principio del tiempo de la misma
por la tercera parte de las pensiones que se percibian
de las habitaciones cuando todavia subsistian; o si el
enfiteuta prefiriere recibir los lugares con este pacto,
con el de edificar primeramente, y que de las
pensiones alli creadas mediante estimacion se dé la
mitad a la venerable casa, de la que recibid los
mismos lugares, concedemos que también se haga
esto.

Mas sirvase tal enfiteuta también de los materiales
de las habitaciones derruidas alli encontrados.
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Cap. 1l

Si vero aliquis voluerit quamlibet rem immobilem
nomine usus accipere a sanctissima maiore ecclesia
regia civitatis aut unius memoratarum venerabilium
domorum, non aliter hoc accipiat, nisi aliam rem mox
dominii iure praebuerit, ex quo eandem rem accepit,
tantum habentem reditum quantum habeat res, quae
ei datur, et non maioribus fisci praestationibus
praegravatam, ut post eius mortem, aut post tempus,
in quo datio usus convenit, non trascendentem
videlicet accipientis vitam, utraque res integra et in
dominum et in usum in eandem venerabilem domum
perveniat.

Cap. I1I

Locationes vero ab ipsis venerabilibus domibus
fieri concedimus in quantoscunque contrahentibus
annos placuerit, non transcendentibus videlicet
triginta annorum temporibus.

Cap. 1V

Si vero contigerit aliquam praedictarum vene-
rabilium domorum nomine fiscalium tributorum aut
alterius cuiuslibet supervenientis necessitatis
venerabili domui pecuniis egere, liceat eius
ordinatoribus immobilem rem aut supponere aut dare
in speciale pignus, et creditos possideat eandem rem,
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CHAPTER II

WHERE ANYONE DESIRES TO ACQUIRE
THE USUFRUCT OF PROPERTY
BELONGING TO A CHURCH

When anyone desires to obtain the usufruct of
immovable property belonging to the principal
church of this Royal City, or to one of the religious
establishments which We have mentioned in the
preceding chapter, he shall not receive it, unless he
immediately transfers the ownership of other
property, not burdened with heavy fiscal charges
which yields an income equal to that which is to be
given to him. After his death, or after the time agreed
upon for the enjoyment of the usufruct, which must
not exceed the life of him who receives it, has
elapsed, the title to both pieces of property shall
absolutely vest in the same religious house, so far as
the usufruct and ownership of the same are
concerned.

CHAPTER III

IT SHALL BE PERMISSIBLE TO LEASE
ECCLESIASTICAL PROPERTY FOR NOT
MORE THAN THIRTY YEARS

We grant permission to religious establishments to
make contracts for leases for any term the contracting
parties may choose, provided, however, it does not
exceed thirty years.

CHAPTER IV

IT SHALL BE PERMITTED TO ENCUMBER
IMMOVABLE ECCLESIASTICAL PROPERTY
BY GIVING IT IN PLEDGE

If, however, any one of the aforesaid religious
establishments should require money for the
payment of taxes to the Treasury, or for any other
necessary purpose, its managers shall have the right
to hypothecate a piece of immovable property, or
give it in special pledge, the creditor shall hold
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Capitulo IT

Mas si alguno quisiere recibir a titulo de uso una
cualquiera cosa inmueble de la santisima iglesia
mayor de esta real ciudad o de una de las
mencionadas venerables casas; no la reciba de otra
suerte, sino si diere inmediatamente con derecho de
dominio otra cosa a aquel de quien recibi6 la cosa,
que produzca tanta renta cuanta produce la cosa que a
¢l sele da, y no gravada con mayores prestaciones del
fisco, de suerte que después de la muerte de €l, o
después del tiempo por el que se convino la donacion
del uso, que no exceda, por supuesto, de la vida del
que lo recibid, vayan integras ambas cosas asi en
cuanto al dominio, como en cuanto al uso, a poder de
lamisma venerable casa.

Capitulo III

Mas concedemos que por las mismas venerables
casas se hagan arrendamientos por cuantos afios les
pluguiere a los contratantes, no excediendo, por
supuesto, del término de treinta afios.

Capitulo IV

Pero si aconteciere que alguna de las susodichas
venerables casas necesitaba dinero por razén de
tributos fiscales o de otra cualquier necesidad que
sobreviene a una venerable casa, séales licito a sus
administradores u obligar una cosa inmueble, o dar la
en prenda especial y posea el acreedor la misma cosa,
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et eius fuctus colligat, et reputet sibi tam in his
creditis pecuniis, quam in usuris, non autem
maioribus, quam quartam partem centesimae. Si
vero persolverint debitum praepositi eiusdem vene-
rabilis domus, aut ex fructibus adimpleatur creditum,
redeat iterum res ad venerabilem domum, ex qua data
est.

Cap.V

Emphyteuses vero et hypothecas, et ultra quin-
quennium locationes volumus fieri a sanctissima
maiore ecclesia regiae civitatis conscientia et
consensu beatissimi huius civitatis episcopi et
patriarchae, iurantibus praesente eo deo amabilibus
oeconomis et chartulariis eiusdem sanctissimae
maioris ecclesiae, quod non ad praescriptionem iuris
eius contractus efficiatur; in aliis vero venerabilibus
domibus, si quidem sint chartularii, ipsos aequali
modo iurare praesente e€o, qui praeest venerabili
domui; si vero non sint chartularii, ab his qui
praesunt venerabilibus domibus propositis sanctis
evangeliis contractum fieri in scriptis cum
iureiurando addito huiusmodi instrumentis, quod
non ad laesionem aut praescriptionem venerabilis
domus contractus efficiatur.

§ 1.- Oeconomis vero, et orphanotrophis, et
reliquis venerabilium domorum ordinatoribus, nec
non et omnibus chartulariis, et parentibus eorum, et
filiis, et aliis, qui per genus eis vel nuptiarum iure
coniuncti sunt, interdicimus emphyteusos et
locationes sive hypothecas rerum ipsis venerabilibus
domibus competentium aut per semetipsos aut per
interpositam personam accipere, scientibus eis,
quod, si tale aliquid fiat, et hoc invalidum erit, et
omnem substantiam tam eorum, qui accipiunt, quam
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possession of the same and harvest the crops, and he
must credit their value upon the sums due to him, as
well as by way of interest, which, however, cannot
exceed three per cent. But where those having charge
of the affairs of the said religious establishment
discharge the debt, or it is paid out of the income of
the property given in pledge, the said property shall
be returned to the religious establishment which
encumbered it.

CHAPTER V

CONCERNING THE EMPHYTEUSIS AND
HYPOTHECATION OF ECCLESIASTICAL
PROPERTY

We desire that emphyteuses and hypothecations
made for a term exceeding five years, and which are
contracted by the Holy Principal Church of this City,
shall be executed with the approval and consent of
the Most Blessed Archbishop and Patriarch of this
Most Fortunate Capital and in the presence of the
venerable stewards and chartularies of the Holy
Principal Church, who shall make oath that the
contract was not entered into for the purpose of
defrauding the church of its rights. Where there are
chartularies in any of the other religious
establishments, they, also, shall be sworn in the same
way before the head of the said religious house.
When there are none, the contract shall, in the
presence of the Holy Gospels, be committed to
writing by those in authority, who shall add to it the
oath setting forth that no injury or fraud is committed
against the said religious house.

§ 1.- We forbid stewards, superintendents of
orphan asylums, and others having charge of
religious establishments, as well as all chartularies,
their parents, children, and others related to them by
the ties of blood or marriage, to accept in person, or
through the intervention of another, an emphyteusis,
lease, or hypothecation of property belonging to any
of the said religious houses; and they are hereby
notified that if anything of this kind should be done it
will be void; and We order that all the property, not
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y recoja sus frutos, y apliqueseles tanto para las
cantidades prestadas como para los intereses, pero no
mayores éstos de la cuarta parte del uno por ciento
mensual. Mas si los encargados de la misma
venerable casa hubieren pagado la deuda, o con los
frutos se completara el crédito, vuelva de nuevo la
cosaalavenerable casa, de la que fue dada.

Capitulo V

Mas queremos que las enfiteusis y las hipotecas, y
los arrendamientos por mas de cinco afios se hagan
por la santisima iglesia mayor de esta real ciudad con
conocimiento y consentimiento del beatisimo obispo
y patriarca de esta ciudad, jurando en presencia de él
los economos y los cartularios, amantes de Dios, de
la misma santisima iglesia mayor, que no se hace el
contrato para prescripcion de derecho de ésta; y que
en las demds venerables casas, si verdaderamente
hubiere cartularios, juren de igual modo los mismos
en presencia del que esta al frente de la venerable
casa; mas si no hubiera cartularios, hagase el
contrato, teniendo presentes los santos evangelios,
por los que estan al frente de las venerables casas en
instrumentos escritos, con juramento que se afiada,
de que no se hace el contrato para lesion o perjuicio
de la venerable casa.

§ .- Pero a los economos, y a los encargados de los
hospicios de huérfanos, y a los demas adminis-
tradores de las venerables casas, y también a todos
los cartularios, y a sus padres, y a sus hijos, y a los
demads que por parentesco o por vinculo de nupcias
estan unidos a ellos, les prohibimos que reciban o por
si mismos, o por interpuesta persona, enfiteusis y
arrendamientos o hipotecas de bienes pertenecientes
a las mismas venerables casas, teniendo ellos
entendido, que, si se hiciera alguna tal cosa, esta no
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oeconomorum, et chartulariorum, et ordinatorum,
quibus secundum praedictum modum coniuncti sunt,
in venerabilem domum, de qua rem accipiunt, post
obtium eorum pervenire iubemus.

Cap. VI

Et hoc quidem super iis, quae maioris ecclesiae
sunt et praedictarum venerabilium domorum, quae
sunt in regia civitate vel eius circuitu, adhaerentium,
disposuimus. In aliis vero sanctissimis ecclesiis, et
monasteriis, et xenodochiis, et nosocomiis, seu
reliquis venerabilibus domibus, quae in omnibus
provinciis nostrae reipublicae positae sunt, verum
etiam monasteriis in hac regia civitate et eius circuitu
adhaerentibus, consequenter definire praevidimus.

§ 1.- Licentiam igitur damus praedictis venera-
bilibus domibus non solum ad tempus emphyteusin
facere immobilium rerum sibi competentium, sed et
perpetue haec eis emphyteutico iure volentibus dari.
Et si quidem sanctissimae ecclesiae sint vel aliae
venerabiles domus, quarum gubernationem loci
sanctissimus episcopus aut per se, aut per venera-
bilem chorum clericorum faceret, cum voluntate
eorum et consensu fieri huiusmodi contractum,
iurantibus praesente eo et oeconomis, et adminis-
tratoribus, et chartulariis ipsius venerabilis domus,
quod ex hac emphyteusi nullum damnum eidem
venerabili domui infertur. Si vero ptochia, aut
xenones, aut nosocomia, aut reliquae venerabiles
domus sint, propriam administrationem habentes, si
quidem venerabilia oratoria esse contigerit, cum
voluntate maioris partis ibidem ordinantium
clericorum, nec non et oeconomi, Si vero xenones,
aut ptochium, aut nosocomium, aut alia sit
venerabilis domus, apud praepositum ipsius fieri

AUTHENTIC.- CONSTITUTION CXX

only of those who accept such a contract, but also that
of the stewards, chartularies, or superintendents with
whom they were implicated, shall, after their death,
pass to the religious house from which they accepted
the emphyteusis, the lease, or the hypothecation.

CHAPTER VI

CONCERNING THE PROPERTY OF OTHER
CHURCHES SITUATED OUTSIDE THE
CITY OF CONSTANTINOPLE

We have laid down the preceding rules concerning
matters in which the principal church, and the other
religious houses of this Royal City or its environs, are
interested. We now deem it advisable to prescribe the
following regulations for the other holy churches,
monasteries, places of entertainment for strangers,
hospitals, and other religious establishments situated
in all the provinces of Our Empire, as well as for the
monasteries in this Royal City and its adjacent
territory.

§ 1.- Therefore We permit the religious
establishments aforesaid to transfer property
belonging to them, not only by temporary
emphyteusis, but also, if they so desire, by perpetual
lease. When these are holy churches or other
religious houses which the most holy bishop of the
diocese governs in person, or causes to be
administered by a holy choir of the clergy, the
emphyteutical contract shall be made with their
knowledge and consent; and the stewards, managers,
and chartularies of the religious house shall swear in
the presence of the bishop, or of the said holy choir of
the clergy, that the emphyteusis will not be
productive of any loss to the said religious house.
Where asylums for poor and infirm persons, or any
places of entertainment for strangers, hospitals, or
other religious establishments subject to private
administration, or any sacred oratories, lease
property by emphyteusis, the contract shall be made
with the consent of the majority of the ecclesiastics
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sera valida, y mandamos que después de la muerte de
ellos todos los bienes, asi de los que los reciben,
como de los economos, y de los cartularios, y de los
administradores, con quienes estan unidos en el
modo antes dicho, vayan a poder de la venerable
casa, de que reciben la cosa.

Capitulo VI

Y esto ciertamente hemos dispuesto sobre los
bienes que son de la iglesia mayor y de las susodichas
venerables casas establecidas, que hay en esta real
ciudad o en sus alrededores. Mas respecto a las
demas santisimas iglesias, y a los monasterios, y a los
hospicios de peregrinos, y a los hospitales de pobres,
o a las demas venerables casas, que se hallan
establecidas en todas las provincias de nuestra
republica, y también a los monasterios sitos en esta
real ciudad y en sus alrededores, nos ha parecido bien
determinar en consecuencia.

§ 1.- Asi, pues, les damos a las susodichas ve-
nerables casas licencia no solamente para hacer
enfiteusis temporal de bienes inmuebles, que les
pertenezcan, sino también para que estos sean dados
a perpetuidad con derecho enfitéutico a los que los
quieran. Y si verdaderamente hubiera santisimas
iglesias u otras venerables casas, cuya adminis-
tracion llevara o por si, o por medio del venerable
coro de clérigos; el santisimo obispo de la localidad,
hagase tal contrato con la voluntad y el
consentimiento de éstos, jurando en presencia de ¢l
asi los economos, como los administradores, y los
cartularios de la misma venerable casa, que con tal
enfiteusis no se le causa ningan perjuicio a la misma
venerable casa. Pero si fueron hospicios de pobres, u
hospitales de peregrinos, u hospitales de pobres, u
otras venerables casas, que tienen propia
administracion, si verdaderamente aconteciere que
son venerables oratorios, hagase el contrato con la
voluntad de la mayor parte de los clérigos que en ¢l
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contractum, iurantibus ordinatoribus earundem
venerabilium domorum in praesentia deo amabilis
episcopi, a quo praeponuntur aut ordinantur, quod
nihil ad laesionem aut praescriptionem ipsarum
venerabilium domorum de huiusmodi contractu
efficitur.

§ 2.- In venerabilibus vero monasteriis primates
eorum cum ampliore et maiore parte ibidem
deservientium monachorum contractum efficiant. In
praedictis vero omnibus iubemus inscribi instru-
mentum cum iureiurando, quod non ad laesionem aut
praescriptionem earundem res agitur. Hac vero
observatione huiusmodi praecedente, relevationem
non amplius fieri a sexta parte reditus, quem habet
res, quae in emphyteusin datur. Quaecunque vero de
lapsis domibus competentibus venerabilibus
domibus, quae in regia sunt positac civitate,
supremus disposuimus, haec in his venerabilibus
domibus valere praecipimus. Hoc etiam super ipsis
venerabilibus domibus definere praevidimus, ut, si
quaedam ex eis sive pro publicis collationibus, sive
pro alia necessaria causa eiusdem domus debitis
obnoxiae fiant, et non est possibile de rebus
mobilibus eadem persolvi debita, primo quidem
ordine in speciali pignore dari rem immobilem
creditori, ut eius fructus colligens, reputet sibi tam in
ipsis debitis mutuis pecunnis, quam in usuris non
amplius quarta parte cetensimae.

Si vero noluerit isto modo debitum transigere,
iubemus, per eos quidem, qui a sanctissimo
patriarcha ordinantur, sive metro-politae, sive alii
episcopi sint, sive archimandritae, sive
orphanotrophi, aut ptochotrophi, aut xenodochi, aut
nosocomi, aut aliarum venerabilium domorum
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who have charge of the same, as well as with the
approbation of the steward. And where this is a place
of entertainment for strangers, as asylum for poor and
infirm people, a hospital or some other establishment
of this kind, the contract shall be drawn up in the
presence of the official in charge; and the managers
of the said house shall make oath in the presence of
the holy bishop by whom they were appointed or
ordained that the said religious house can suffer
neither injury nor fraud through the execution of such
acontract.

§ 2.- But so far as the holy monasteries are
concerned, their heads, together with the majority of
the monks attached to them, must draw up the
contract. We decree that, in all preceding cases, the
instrument shall include the oath that no injury or
fraud against the rights of the monastery is
contemplated. The formalities hereinbefore
mentioned having been complied with, the
emphyteuta shall net be released from the payment of
more than the sixth part of the income yielded by the
property given in emphyteusis. We order that all that
We have above prescribed with reference to
buildings belonging to religious houses situated in
this Royal City, which have fallen into decay, shall be
applicable to such buildings when they belong to
religious establishments situated in the provinces.
We also think it proper to state with reference to the
latter that where any of them are oppressed with
debts, either on account of public obligations, or for
some other urgent reason, and it is not possible for
them to release themselves from liability by the
disposal of movable property, land shall at first
specially be pledged to the creditor, in order that he
may take the crops of the same, and credit the
proceeds upon the sums which he has loaned, as well
as the interest which cannot exceed three per cent.

But where the creditor is not willing to be paid in
this way, We decree that those who are subject to the
authority of the most holy patriarchs, that is to say,
the most holy metropolitans and other bishops,
archimandrites, superintendents of orphan asylums,
hospitals, and places for the entertainment of
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estan ordenados, y también con la del economo; pero
si fueran hospitales de peregrinos, u hospicios de
pobres, u hospitales de pobres, u otra venerable casa,
ante el prepdsito de la misma, jurando los
administradores de las mismas venerables casas en
presencia del obispo, amante de Dios, por quien son
constituidos u ordenados, que con tal, contrato no se
hace nada para lesién o perjuicio de las mismas
venerables casas.

§ 2.- Mas en los venerables monasterios hagan el
contrato sus priores con el asentimiento de la mayor
parte de los monjes que en ellos prestan servicio.
Pero mandamos que en todos los susodichos casos se
escriba un instrumento con juramento de que no se
hace la cosa para lesion o perjuicio de las mismas
venerables casas. Mas precediendo la observancia de
tal formalidad, no se haga rebaja de mas de la sexta
parte de la renta, que produce la cosa que se da en
enfiteusis. Y mandamos que lo que mas arriba hemos
dispuesto respecto a edificios arruinados
pertenecientes a las venerables casas, que se hallan
sitas en esta real ciudad, tenga validez en cuanto a
estas venerables casas. Y también hemos consi-
derado conveniente determinar esto sobre las
mismas venerables casas, que, si algunas de ellas se
obligaran a deudas o por las contribuciones publicas,
o por otra causa necesaria de la misma casa, y no es
posible que dichas deudas sean pagadas con los
bienes muebles, se le dé ciertamente en primer lugar
al acreedor una cosa inmueble en prenda especial,
para que percibiendo los frutos de ella se los aplique
tanto para las mismas cantidades recibidas en mutuo
y debidas, como para los intereses, no mayores de la
cuarta parte del uno por ciento mensual.

Mas si no quisiere saldar de este modo la deuda,
mandamos que ciertamente por los que son
ordenados por el santisimo patriarca, ya sean
metropolitanos, ya otros obispos, ya arquimandritas,
ya encargados de asilos de huérfanos, o de hospicios
de pobres, o de hospicios de peregrinos, o de
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ordinatores, apud sanctissimos patriarchas, a quibus
ordinantur aut praeponuntur, monumenta fieri, et
cum iureiurando ordinatorum et consensu amplioris
partis in eis deservientium debitum manifestari, et
quia non est possibile de rebus mobilibus istud
persolvi; eos vero, qui a metropolitis ordinatur, sive
episcopi sunt, sive archimandritae, sive
orphanotrophi, sive ptochotrophi, aut aliorum
venerabilium locorum ordinatores, apud eos
similiter metropolitas episcopos huiusmodi
monumenta conscribi; ab illis vero episcopis, qui aut
a patriarchis, aut a metropolitis episcopis ordinantur,
et habent sub propria iurisdictione aut monasteria,
aut ptochia, aut xenones, aut nosocomia, aut alias
venerabiles domos, sub similem modum fieri gesta,
ita tamen, ut, sive apud patriarchas, sive apud
metropolitas, sive apud episcopos alios huiusmodi
geta fiant, nullum pro his dispendium aut expensam
venerabiles domos sustinere.

Propterea enim nolumus de cetero apud iudices
provinciarum aut defensores locorum huiusmodi
omnumenta a memoratis personis sive domibus agi,
ut nullum dispendium sentiant. Postquam vero ista
subsecuta furint apud memoratos sanctissimos
patriarchas, aut metropolitas, aut alios episcopos,
tunc per praedictos ordinatores debitricis domus
venerabilis in scriptis in publico civitatis loco
proponantur per viginti dies, et isto modo hortentur
eos, qui emere volunt immobilem rem, ut qui plus
pracbet, aliis praeponatur. His vero omnibus
praeccedentibus venditionem fieri, pretio modis
omnibus pro debito dando, ut non aliter habeat emtor
munitionem, nisi pretium pro ipso debito
persolvatur, et hoc evidenter inscribatur, quod nihil
ad laesionem aut praescriptionem eiusdem
venerabilis domus efficitur.
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strangers, and the heads of other religious
establishments, shall draw up their emphyteutical
leases in the presence of the most holy patriarch by
whom they have been ordained or appointed; that the
said instruments shall be confirmed by their oaths,
and with the consent of the majority of the clergy;
that the officials in charge must state the amount of
the indebtedness, and testify that it is impossible to
discharge it by the sale of movable property; and
those of the clergy who are ordained by the most holy
patriarchs, that is to say, the metropolitans and other
bishops, the archimandrites, the superintendents of
orphan asylums and of institutions for the poor and
infirm, and the heads of other religious
establishments, shall execute instruments of this kind
before the said metropolitan bishops, and they shall
be drawn up in the same way by bishops who have
been ordained by the patriarchs or metropolitans, and
are under their personal jurisdiction, and the heads of
monasteries, asylums for the poor and infirm, places
of entertainment for strangers, hospitals, or other
establishments of this kind; provided, however, that
when these instruments are executed in the presence
of the patriarchs, the metropolitans, or other bishops,
the said religious establishment shall not be
subjected to expense of any kind.

For We decree that, for the future, emphyteutical
contracts shall be executed gratuitously by the
persons or houses that We have just mentioned, in the
presence of the provincial judges, or the defenders of
districts. After what has been above stated has taken
place before the most holy patriarchs, metropolitans,
or other bishops, notices shall be posted for twenty
days in a public place of the town by those having
supervision of the religious house which has
contracted the debt, and then anyone desiring to buy
the immovable property must appear, and he who
will give the most for it shall be preferred to the
others. These formalities having been complied with,
the sale shall be concluded, and the purchase-money
entirely employed for the payment of the debt, for
unless this is done, the purchaser will not legally be
released from liability; and, finally, it must be
expressly stated in the instrument that there is no
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hospitales de pobres, o administradores de otros
venerables lugares, escriban tales actuaciones del
mismo modo ante estos obispos metropolitanos; y
que de igual manera se hagan las actuaciones por los
obispos, que son ordenados por patriarcas o por
obispos metropolitanos, y tienen ba